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Thank you for having me here today.  I am pleased to join such an impressive group of 

legal academics, economists, and practitioners here in the Windy City. 

I’m honored to provide the lunch keynote today, sandwiched between my friend and former 

Antitrust Modernization Committee colleague, Professor Dennis Carlton, whom you heard from 

this morning, and my friend, Professor Carl Shapiro, whom you will hear this afternoon.  It is also 

a great honor to see my friend, former Prime Minister of Italy, and former EU Competition 

Commissioner Mario Monti, who was certainly a pioneer on issues of the economics of 

competition. 

For me, it feels like I am standing on hallowed ground here at the University of Chicago, 

where some of the world’s leading antitrust scholars have played a crucial role in developing 

modern doctrine—Ed Levi, Aaron Director, Robert Bork (who was mentored here by Aaron 

Director), Frank Easterbrook, Richard Posner, DOJ Antitrust alumnus Diane Wood, Bill Landes, 

and Richard Epstein, just to name a few.  At the Justice Department now, we have numerous 

graduates of the University of Chicago, including my Principal Deputy Andrew Finch, my Deputy 

for Litigation Don Kempf, and, of course, United States Solicitor General Noel Francisco.  Our 

chief economist, Professor Luke Froeb, was a Kramer Foundation Fellow here, and one of our 

front-office counsel, Emma Burnham, is a University of Chicago Law graduate.  This University’s 

contributions have helped set the groundwork for the broad antitrust consensus that still reigns 

today.  I personally thank you and congratulate you for the contributions to our field of law and 

economics. 

I am pleased to talk with you today about this antitrust consensus, and what it means for 

the digital world.  The antitrust consensus, in my view, has two key components. 
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 The first component is the consumer welfare standard, which condemns practices as 

unlawful where they harm competition in such a way that consumers suffer.  The consumer welfare 

standard is the lodestar of antitrust enforcement, and a humble recognition that antitrust law, if 

misapplied, can have harmful consequences for those it intends to protect. 

The second component—which is the focus of my remarks today—is what I and others 

call “evidence-based enforcement.”1  An evidence-based approach requires enforcement built on 

credible evidence that a practice harms competition and the American consumer, or in the case of 

merger enforcement, that it creates an unacceptable risk of doing so. 

Outside the realm of naked horizontal restraints such as price fixing, bid rigging, and 

market allocation, antitrust demands evidence of harm or likely harm to competition, often 

weighed against efficiencies or procompetitive justifications.  As enforcers, we exercise our 

prosecutorial role every day using this approach to review economic evidence to determine 

whether a restraint, on its face, violates the antitrust laws. 

Taking an evidence-based approach to antitrust law should not be mistaken for an 

unwillingness to bring enforcement actions.  In fact, where there is clear evidence of harm to 

competition, it is the duty of enforcers to promptly and vigorously prosecute the antitrust laws, and 

to refuse to settle for ineffective behavioral band-aids that fall short of curing the underlying threat 

to competition and consumers.  Believe me, it is a lot easier to accept some pretty promise, issue 

a press release congratulating ourselves, and move on to the next matter.  Convenience, however, 

is not in the oath we take to uphold the U.S. antitrust laws. 

                                                           
1 Makan Delrahim, “Good Times, Bad Times, Trust Will Take Us Far: Competition Enforcement and the Relationship 
Between Washington and Brussels,” at 7 (Feb. 21, 2018), available at 
https://www.justice.gov/opa/speech/file/1036626/download; Maureen K. Ohlhausen, “The FTC’s Path Ahead,” at 6-
7 (Feb. 3, 2017), available at https://www.ftc.gov/system/files/documents/public_statements/1070123/gcr_the-
ftc_path_ahead.pdf; see also Joshua D. Wright, Abandoning Antitrust’s Chicago Obsession: The Case for Evidence-
Based Antitrust, 78 ANTITRUST L.J. 241 (2012). 
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Evidence-based enforcement also requires a readiness to adapt our existing antitrust 

framework and tools to new or emerging threats to competition.  It is an approach of openness to 

persuasion, and is adaptable to new business models and emerging technologies that create novel 

threats to competition and consumer welfare. 

This brings me to the two topics of this conference: digital platforms and concentration. 

I am aware that some in this audience believe that existing antitrust laws are ill-equipped 

to address competition issues that have arisen in the digital platform economy, and that as a result 

of the antitrust laws’ supposed lack of adaptability more generally, there have been harmful 

increases in industry concentration, along with a variety of other social ills. 

Some lay the blame for this state of affairs at the feet of the consumer welfare standard 

itself.2  Others blame antitrust enforcers for falling short of taking action against companies or 

transactions that might harm competition.3  Enforcers do indeed deserve some blame, particularly 

for their willingness to settle for ineffective behavioral (or regulatory) fixes to mergers rather than 

challenging them when necessary.  Yet, overall, I have reason for optimism. 

Based on my collective experiences over the past 25 years, I believe the antitrust consensus 

approach is flexible to new business models in digital markets, and that there is no persuasive 

evidence that antitrust itself has “failed.”  The antitrust consensus may fall short if enforcement 

agencies are unwilling to take action, based on credible evidence, or—even worse—if they impose 

ineffective fixes that transform law enforcement agencies into inefficient regulators, where free 

markets can do a more effective and more honest job. 

                                                           
2 E.g., Barry C. Lynn, “The Consumer Welfare Standard in Antitrust: Outdated or a Harbor in a Sea of Doubt?,” 
Testimony Before Senate Committee on the Judiciary: Subcommittee on Antitrust, Competition, and Consumer Rights 
(Dec. 13, 2017), available at https://www.judiciary.senate.gov/imo/media/doc/12-13-
17%20Lynn%20Testimony.pdf. 
3 E.g., Senator Elizabeth Warren, “Reigniting Competition in the American Economy” (June 29, 2016), available at 
https://www.warren.senate.gov/files/documents/2016-6-29_Warren_Antitrust_Speech.pdf. 
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I. An Evidence-Based Approach to Digital Privacy 

 Over the past several decades, antitrust law has responded to new and innovative products 

and markets to protect against novel threats to the competitive process.  Enforcement agencies 

have developed a strong expertise as new types of assets emerge and consumer preferences shift, 

and have brought successful antitrust challenges to dismantle barriers to competition.4 

The landmark United States v. Microsoft case is illustrative.5  The Antitrust Division’s 

theory of harm in that case may have been cutting edge, yet the framework the en banc D.C. Circuit 

applied did not mark a seismic shift in how we think about antitrust law.  The en banc court of 

appeals noted that “there is no consensus among commentators on the question of whether, and to 

what extent, current monopolization doctrine should be amended to account for competition in 

technologically dynamic markets characterized by network effects.”6  That was in 2001, and it 

rings true today.  Rather than “amending” antitrust doctrine, the court applied established 

principles of market definition and monopolization under the Sherman Act to a product for which 

there was little agency or judicial experience. 

The Microsoft case came at a pivotal moment in the expansion of technology and digital 

networks.  We were on the brink of the Internet revolution with the launch of an efficient web 

browser developed by Marc Andreessen and his startup, Netscape.  The Microsoft case proved that 

an evidence-based antitrust enforcement approach can be flexible in its application to new types 

of assets and markets—in that case, the computer code and software markets. 

                                                           
4 See, e.g., Competitive Impact Statement, United States v. National Ass’n of Realtors, No. 1:05-cv-05140 (N.D. Ill. 
June 12, 2008), available at https://www.justice.gov/atr/case-document/file/505766/download; United States v. 
Apple, 791 F.3d 290 (2d Cir. 2015). 
5 United States v. Microsoft Corp., 253 F.3d 34 (D.C. Cir. 2001). 
6 Id. at 50. 
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 As enforcers, each day we confront similar challenges in adapting our antitrust tools to new 

business models.  With each new challenging market or transaction, novel but tested economic 

modeling is necessary.  We rely heavily on the work of economists deploying the most 

sophisticated economic techniques. 

Yet, some ask, how can we stay at the forefront of technological change so that we can 

protect competition before it is too late? 

A basic concept in economics that is helpful in the new area of high-tech platforms is the 

theory of revealed preference.  It is a seemingly straightforward concept: individuals’ choices, 

including what they decide to purchase or forego, indicate their preferences.  We can infer the 

relative values consumers place on alternatives by how they behave—that is, based on what they 

purchase, what they sell, and how they make trade-offs. 

The late Nobel Laureate economist Paul Samuelson, who was principally responsible for 

revealed preference theory, described it as follows: “By comparing the costs of different 

combinations of goods at different relative price situations, we can infer whether a given batch of 

goods is preferred to another batch; the individual guinea-pig, by his market behavior, reveals his 

preference pattern—if there is such a pattern.”7 

This concept is particularly helpful in understanding dynamic or emerging markets, 

including digital markets.  That is, economic value is demonstrated by consumers’ willingness to 

pay for goods and services. 

With recent congressional attention and rising consumer awareness, we may be witnessing 

a revealed preference for personal data privacy in the digital economy.  Ten years ago, few of us 

may have cared whether companies had access to our data.  We would give up our private data 

                                                           
7 Paul A. Samuelson, Consumption Theory in Terms of Revealed Preference, 15 ECONOMETRICA 243, 243 (1948). 
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freely in exchange for access to a “free” platform—to connect to friends, or to strangers.  But the 

public now recognizes that, for many such platforms, advertisers on the other side of the platform 

pay handsomely for that access. 

Indeed, Franklin Foer characterizes data as the “new oil.”8  He writes: “It’s the record of 

our actions: what we read, what we watch, where we travel over the course of a day, what we 

purchase, our correspondence, our search inquiries, the thoughts we begin to type and then 

delete.”9  Eric Schmidt, in 2010 when he was CEO of Google, put a finer point on it, saying “We 

know who you are.  We know where you’ve been.  We can more or less know what you’re thinking 

about.”10  Of course, a year earlier, Schmidt offered that “if you have something that you don’t 

want anyone to know, maybe you shouldn’t be doing it in the first place.”11 

With a greater understanding of the nature and scope of data collection and sharing, today, 

the mentality regarding free platforms may well be changing.  I know that for me, it has changed.   

How many of you would pay $1 a year so that your social media data would never be 

shared with a third party?  $12 a year?  $100 a year? 

Your answer today is likely different than what it was in 2008, and what it may be in 2028.  

And not everyone’s answer is the same: like any good or service, there is a trade-off between what 

you give up in exchange for what you obtain.  That trade-off may be different across the 

population.  Some may be willing to give up access to their data or privacy for free, whereas others 

may demand some valuable service—like access to a technological platform—before they do so.  

Still others may view the benefits of access to a digital platform as inadequate compensation for 

                                                           
8 FRANKLIN FOER, WORLD WITHOUT MIND: THE EXISTENTIAL THREAT OF BIG TECH 186 (2017). 
9 Id. at 186-87. 
10 Id. at 187. 
11 Richard Esguerra, Google CEO Eric Schmidt Dismisses the Importance of Privacy, ELECTRONIC FRONTIER 
FOUNDATION (Dec. 10, 2009), https://www.eff.org/deeplinks/2009/12/google-ceo-eric-schmidt-dismisses-privacy. 
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the loss of control over their private information.  From an economic standpoint, the key takeaway 

is that revealed preference for data privacy could signal the emergence of a new market asset. 

Indeed, in recent weeks, we have witnessed the attention paid to the role of consumer data 

aggregated by digital platforms, and how this data might be used or misused by the companies 

collecting it.  Of course, for sophisticated followers of these business models, none of this is 

surprising.  Going back at least ten years, political campaigns have relied on social media data to 

hone their messaging and voter outreach efforts.12  Lest we forget, it was not long ago that we were 

heralding the role of social media, particularly Twitter, as a potent force of political messaging and 

voter outreach to challenge authoritarian rule throughout much of the Middle East.13 

As public attention has been drawn to the practice of collecting data, there is a heightened 

concern about the value of privacy and the value of consumer data.  This concern is no longer 

limited to privacy advocates and policymakers who have sounded the alarm for years, only for 

their concerns to fall on deaf ears. 

We may now be witnessing a fundamental change in the marketplace.  As preferences 

shift—or as users of digital platforms become better informed about the consequences of sharing 

their private data—we could be entering a world in which a substantial number of consumers view 

their data as an asset they won’t part with for free.  At a basic level, the bargain between platform 

and user appears to be shifting.  At the margins (and with a generational shift), some may opt out 

                                                           
12 See David W. Nickerson & Todd Rogers, Political Campaigns and Big Data, 28 J. ECON. PERSPECTIVES 51, 64 
(2014) (“Campaign organizations have adopted predictive scores . . . . to target nearly every aspect of campaign 
outreach: door-to-door canvassing; direct mail; phone calls; email; television ad placement; social media outreach 
(like Facebook and Twitter); and even web page display.”); see, e.g., Ed Pilkington & Amanda Michel, Obama, 
Facebook and the Power of Friendship: The 2012 Data Election, THE GUARDIAN (Feb. 17, 2012), 
https://www.theguardian.com/world/2012/feb/17/obama-digital-data-machine-facebook-election; Jim Rutenberg, 
Data You Can Believe In, N.Y. TIMES MAG. (June 20, 2013), https://www.nytimes.com/2013/06/23/magazine/the-
obama-campaigns-digital-masterminds-cash-in.html. 
13 ASHRAF KHALIL, LIBERATION SQUARE:  INSIDE THE EGYPTIAN REVOLUTION AND THE REBIRTH OF A NATION (2014); 
WAEL GHONIM, REVOLUTION 2.0: THE POWER OF THE PEOPLE IS GREATER THAN THE PEOPLE IN POWER: A MEMOIR 
(2012). 
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of certain networks because they simply don’t see the bargain as working in their favor.  Time will 

tell. 

As a result, the overwhelming incentives to design technologies to maximize the collection 

and use of personal information may be shifting, and with that shift companies are designing 

technologies that respond to our revealed preferences for privacy.  Some call it “privacy by 

design,”14 but in essence it is the simple idea that companies can respond to changing demands by 

designing and marketing technologies with privacy as the default setting. 

There is some burgeoning evidence to support the idea of an emerging market for data 

privacy.  Users of online platforms now are exercising greater control of their data through 

modifications to their security and privacy settings.15  News reports also suggest that many users 

are tuning out social media networks that they believe do not provide adequate protection of their 

personal data.16  And new services are emerging that respond to these changing preferences. 

Indeed, Facebook COO Sheryl Sandberg has floated the idea that customers would need to 

pay a premium price for total privacy.17  And the popularity of Snapchat, which posed some 

competitive threat to Facebook, was largely based on its so-called “vanishing”18 chats.  In other 

markets, we already have examples of consumers making choices that favor privacy.  Music 

                                                           
14WOODROW HARTZOG, PRIVACY BLUEPRINT:  THE BATTLE TO CONTROL THE DESIGN OF NEW TECHNOLOGIES (2018); 
Ann Cavoukian, Privacy by Design: The 7 Foundational Principles (2011), https://iab.org/wp-content/IAB-
uploads/2011/03/fred_carter.pdf. 
15 See Jessica Roy, How to Keep Your Data Safe Without Having to #DeleteFacebook, L.A. TIMES, (Mar. 24, 2018) 
available at http://www.latimes.com/business/technology/la-fi-tn-delete-facebook-data-20180324-story.html; Sheera 
Frenkel & Natasha Singer, Facebook Introduces Central Page for Privacy and Security Settings, N.Y. TIMES, (Mar. 
28, 2018), available at https://www.nytimes.com/2018/03/28/technology/facebook-privacy-security-settings.html. 
16 Jessica Guynn & Kevin McCoy, Apple Co-Founder Steve Wozniak Says He’s Left Facebook Over Data Collection, 
CNBC.COM (Apr. 9, 2018), https://www.cnbc.com/2018/04/09/apple-co-founder-steve-wozniak-says-hes-left-
facebook-over-data-collection.html. 
17 See Arjun Kharpal, “Facebook Users Would Have to Pay to Opt Out of Their Data Being Used for Targeted Ads, 
Sheryl Sandberg Says,” CNBC.COM (Apr. 6, 2018), https://www.cnbc.com/2018/04/06/facebook-sheryl-sandberg-
users-would-have-to-pay-to-opt-out-targeted-ads.html. 
18 But see Fed. Trade Comm’n, “Snapchat Settles FTC Charges that Promises of Disappearing Messages Were False” 
(May 8, 2014), https://www.ftc.gov/news-events/press-releases/2014/05/snapchat-settles-ftc-charges-promises-
disappearing-messages-were. 
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streaming services like Pandora and Spotify, for example, have basic subscriptions with ads and 

premium subscriptions without ads.  Obviously, the incentive to gather data of users on ad-free 

premium subscriptions is not the same as it is to gather data of users who receive the service free 

with ads. 

What role does antitrust law play in all of this?  In the current environment, there is an arms 

race among some enforcers to use the strongest remedies available to combat the perceived 

problem, reminding me of the H.L. Mencken quote that “there is always a well-known solution to 

every human problem” that is “neat, plausible, and wrong.”19 

For example, some argue that U.S. or international agencies should simply declare that 

data is the new digital currency, that online platforms have been exploiting data without consent, 

that loss of informational control is anti-competitive, and then impose eye-popping penalties by 

multiplying some measure of data value by the size of the customer base.  I wouldn’t call that an 

antitrust remedy stemming from an evidence-based analysis.  Such an approach ignores the 

economic nuance of revealed preference—that is, not every customer values their data, or their 

privacy, the same way.  Money has face value, but privacy cannot yet be measured in nominal 

terms, and varies according to the type and utility of the data used. 

A more effective approach grounded in evidence would be to ensure that there are sufficient 

incentives for new competitive entry in markets for platforms with network effects, while ensuring 

that customers who prefer established business models still have access to the product or service 

they want. 

Many experts have testified that imposing rigid regulations or a new (and likely 

irreversible) statutory scheme may not be a necessary or viable solution for fostering 

                                                           
19 H.L. Mencken, “The Divine Afflatus” (1917). 
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competition.20  Like other government entities, competition authorities and consumer protection 

agencies are at risk of regulatory capture.21  There is a long history of incumbent companies 

manipulating regulatory schemes to create entry barriers.  A monopolist may be willing to incur a 

cost for maintaining its monopoly, if the same cost is applied to new competitors.  In that event, 

consumers don’t win. 

That is not to say that antitrust law and economics should play no role.  Quite the opposite.  

When any new asset class emerges, companies will try to gain monopoly power over that asset.  

This can cut two different ways. 

On one hand, in certain platform markets involving network effects, there may be barriers 

to entry or a tendency toward a single firm emerging as the sole winner.22  Antitrust enforcers may 

need to take a close look to see whether competition is suffering and consumers are losing out on 

new innovations as a result of misdeeds by a monopoly incumbent. 

On the other hand, of course, antitrust economists understand that monopolies often can be 

fragile, and they give rise to new entrants.23  Indeed, it is the prospect of gaining lawful monopoly 

power that provides incentives to innovate and create products consumers want.  We seek to 

encourage competition for the market—that is, dynamic competition to innovate and provide new 

                                                           
20 “The Consumer Welfare Standard in Antitrust: Outdated or a Harbor in a Sea of Doubt?, Subcommittee on Antitrust, 
Competition and Consumer Rights, U.S. Senate Judiciary Committee (Dec. 13, 2017), 
https://www.judiciary.senate.gov/meetings/the-consumer-welfare-standard-in-antitrust-outdated-or-a-harbor-in-a-
sea-of-doubt. 
21 See Christopher Carrigan & Cary Coglianese, “Capturing Regulatory Reality: Stigler’s The Theory of Economic 
Regulation (2016), https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2805153; George J. Stigler, The Theory of 
Economic Regulation, 2 BELL J. ECON. & MGMT. SCI. 3 (1971). 
22 See D. Daniel Sokol & Roisin Comerford, Antitrust and Regulating Big Data, 23 GEO. MASON L. REV. 1129, 1148 
(2016) (describing the view of some scholars and practitioners that “the economies of scale and network effects that 
characterize data-driven markets lead to a “winner takes all” result, and present insurmountable barriers to entry” but 
cautioning that the “strength of [this] feedback loop may be grossly overstated”). 
23 See Frank H. Easterbrook, The Limits of Antitrust, 63 TEX. L. REV. 1, 2 (1984) (“Monopoly is self-destructive. 
Monopoly prices eventually attract entry.”); see also Verizon Comm’cns Inc. v. Law Offices of Curtis V. Trinko, 
LLP, 540 U.S. 398, 407 (2004) (noting that “charging of monopoly prices . . . is an important element of the free-
market system”). 
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products or services that customers demand.24  In reaction to controversies over how companies 

use or misuse personal data, we may see the emergence of new competitors in the digital space 

that attract customers based on promises of user privacy.  Neither antitrust agencies nor incumbent 

monopolists should be allowed to kill off this type of competition.  Antitrust enforcement should 

ensure that the markets allow for new, more efficient, more innovative competitors to enter. 

Whether antitrust enforcement makes sense in this area is therefore an evidence-based 

question: are consumers who believe that their data is digital currency facing a monopoly seller or 

monopsony buyer with structural barriers to competition and entry? 

That is the question enforcers should answer.  Admittedly, it is a complex question and we 

need studies and new and innovative thinking—exactly the kind of thinking that occurs and is 

fostered at institutions such as the University of Chicago. 

The antitrust consensus approach is flexible enough to accommodate new and evolving 

economic wisdom, so long as it is grounded in empirical evidence.  If there is an evidentiary basis 

for an enforcement action against any platform, and if that enforcement action is built on a sound 

economic foundation, antitrust agencies should fulfill their duties to the American consumer. 

II. Predatory Pricing and Other Exclusionary Conduct Through an Evidence-Based 
Lens 

 
Even though economic analysis can adjust to evolving business models, there are still 

criticisms that existing antitrust tools or doctrines are ill-equipped to handle more nuanced threats 

to competition that may exist in digital platform markets.25  Some scholars have taken aim at the 

                                                           
24 See Thomas O. Barnett, Maximizing Welfare Through Technological Innovation, 16 GEO. MASON L. REV. 1191, 
1200 (2008) (“[W]hen innovation leads to dynamic efficiency improvements . . . it is a particular type of competition, 
and one that we should be careful not to mistake for a violation of the antitrust laws.”).  See generally J. Gregory Sidak 
& David J. Teece, Dynamic Competition in Antitrust Law, 5 J. COMPETITION L. & ECON. 581 (2009). 
25 See, e.g., Herbert Hovenkamp, Antitrust and Information Technologies, 68 FLA. L. REV. 419, 421-34 (2016); Allen 
P. Grunes & Maurice E. Stucke, No Mistake About It: The Important Role of Antitrust in the Era of Big Data, 
ANTITRUST SOURCE, Apr. 2015, at 1; Warren, supra note 3, at 2-3. 
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predatory pricing doctrine in particular, which in their view condones below-cost pricing models 

that sweep away competitors and raise the prospect of future price increases.26  A number of 

commentators have endorsed this critique.27 

It is worth recounting exactly why predatory pricing claims, in particular, face such a high 

bar.  The Supreme Court in Brooke Group Ltd. v. Brown & Williamson Tobacco Corporation28 

recognized the serious danger of condemning business practices that are pro-consumer.  Indeed, a 

predatory pricing claim is the most dangerous tool in an enforcer’s or litigant’s toolbox because it 

seemingly would condemn the type of action that is at the heart of competition: charging a lower 

price than one’s competitor.  As the Court explained, “it would be ironic indeed if the standards 

for predatory pricing liability were so low that antitrust suits themselves became a tool for keeping 

prices high.”29  The Court therefore required a showing of a “dangerous probability of 

recoupment,” as well as pricing “below an appropriate measure of its rival’s costs.”30 

Some view this test as exceedingly difficult to meet, but that is precisely the point of the 

doctrine.31  The fact that predatory pricing claims frequently fall short does not mean the doctrine 

is inadequate.  It means that the doctrine is doing its work. 

At the same time, I believe that, as enforcers, we should be open and receptive to empirical 

evidence that companies in digital markets may be engaging in predatory pricing or other 

                                                           
26 See, e.g., Christopher R. Leslie, Predatory Pricing and Recoupment, 113 COLUM. L. REV. 1695 (2013); Lina M. 
Khan, Note, Amazon’s Antitrust Paradox, 126 YALE L.J. 710 (2017). 
27 See, e.g., Joseph E. Stiglitz, America Has a Monopoly Problem—and It’s Huge, THE NATION, Oct. 23, 2017, 
https://www.thenation.com/article/america-has-a-monopoly-problem-and-its-huge/; William A. Galston & Clara 
Hendrickson, What the Future of U.S. Antitrust Should Look Like, HARV. BUS. REV., Jan. 9, 2018, 
https://hbr.org/2018/01/what-the-future-of-u-s-antitrust-should-look-like (“U.S. antitrust enforcement needs a new 
regime to deal with predatory pricing.”). 
28 509 U.S. 209 (1993). 
29 Id. at 226. 
30 Id. at 222, 224. 
31 Id. at 226 (“These prerequisites to recovery are not easy to establish, but they are not artificial obstacles to recovery; 
rather, they are essential components of real market injury.”). 
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exclusionary conduct to drive out competition and cause long-run harm to consumers.  I am 

encouraged by the fact that theoretical work has recently emerged on this front.  For example, as 

a Yale Law student, Lina Khan wrote an interesting student note in The Yale Law Journal that has 

drawn significant attention to how predatory pricing or other exclusionary conduct claims might 

apply to digital platforms.32  Her note surely has been subject to some criticism,33 but we should 

encourage fresh thinking on how our legal tools apply to new digital platforms.  We need more 

thinking—diverse thinking—about these questions.  And, we need a civil discourse on this topic. 

Contrary to what some critics suggest, however, I believe that the antitrust consensus need 

not be discarded in order for a predatory pricing claim to be successful.  What we need instead is 

a sound body of evidence that dynamic competition will be harmed, such that consumers will suffer 

in the long-run by the practices we are concerned about. 

In the context of digital platforms, an evidence-based approach is critical to protecting 

innovation.  Disruptive competition and new business models are healthy, and should be 

encouraged.  It is rational, pro-competitive, and pro-consumer for new entrants to charge low 

prices.  Predation that harms dynamic competition, however, should not be condoned. 

Another approach to exclusionary conduct in digital markets that might be worthy of 

consideration is an “economic sense” test34 within the Brooke Group framework.  That is, there 

may be an antitrust violation where a business practice makes no economic sense other than to 

                                                           
32 Khan, supra note 26. 
33 E.g., Herbert Hovenkamp, Antitrust Policy and Inequality of Wealth, COMPETITION POL’Y INT’L, at 5 (2017) (“We 
might take the same approach with the Amazons of the twenty-first century world—condemn their actions precisely 
because their lower prices attract so many customers that smaller competitors might be unable to survive.”); John O. 
McGinnis, The New Left’s Dangerous Old Antitrust Ideas, LAW & LIBERTY, June 21, 2017, 
http://www.libertylawsite.org/2017/06/21/the-new-lefts-dangerous-old-antitrust-ideas/.  
34 For a leading treatment on the “no economic sense” test, see Gregory J. Werden, Identifying Exclusionary Conduct 
Under Section 2: The ‘No Economic Sense’ Test, 73 ANTITRUST L.J. 413 (2006). 
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harm competition and subsequently recoup short-term losses.35  To channel Sherlock Holmes, if 

you rule out all pro-competitive justifications through a careful empirical analysis, all that’s left 

may be anticompetitive action. 

Enforcers should be receptive to fresh thinking in this area, and I encourage experts in 

academia, private practice, and the public policy sphere to rise to the occasion and enlighten us.  

But rather than suggesting new laws or resurrecting tools we have discarded after decades of 

experience, it would be particularly helpful for the bar and the academy to ask how the current 

analytical tools can address the emerging challenges of digital platforms based on existing 

jurisprudence.  Just as the Department of Justice, the EU, and the D.C. Circuit addressed the then-

emerging issue in the Microsoft case, the antitrust laws are flexible enough to address competition 

issues from emerging platforms.  As enforcers who bear the burden of proof, we must demand 

hard evidence of anticompetitive harm before rushing to condemn as unlawful business practices 

that fuel innovation and thus dynamic competition.  An agency or court considering a Section 2 

claim under the Sherman Act must be careful not to kill the golden goose of innovation. 

III. An Evidence-Based Approach to Claims of Industry Concentration 

 An evidence-based approach to antitrust law also should be self-reflective, in order to 

assess the real-world results of the antitrust consensus.  In this regard, critics of the consumer 

welfare standard have their hearts in the right place.  Yet critics of the current regime may be 

forgetting to subject their preferred approach to a hard, evidence-based evaluation of its own.  I 

refer specifically to claims that industry concentration has dramatically increased, with the antitrust 

consensus as the primary culprit. 

                                                           
35 Cf. id.at 418 (“If challenged conduct has a tendency to eliminate competition and would make no economic sense 
but for that tendency, the conduct is exclusionary.”). 
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 Many of these critiques date back to a 2016 “issue brief” issued by the Council of Economic 

Advisors asserting evidence of “a decline of competition” and “increased industry 

concentration.”36  Academics, commentators, and journalists made similar claims in subsequent 

months.37  As a side note, my favorite has to be the John Oliver segment on concentration that 

aired on the HBO network this past fall.38  Most of the concentration claims rely on data from the 

U.S. Census Bureau, yet those data are overly broad aggregations of economic activity.  The 

concentration of an industry is not the same thing as the concentration of an antitrust market.  No 

available data demonstrate increasing concentration of markets, as economists and antitrust 

enforcers define them. 

My point is consistent with a similar point made by Professor Carl Shapiro, former Deputy 

Assistant Attorney General of the Antitrust Division and a member of the CEA in the Obama 

Administration a few years before the issue brief was released.  In a forthcoming article, he 

explains why the evidence on concentration cited by the CEA is “not informative regarding the 

state of competition.”39  A further explanation of why that is so has just been posted on the Social 

Science Research Network by Antitrust Division economist Greg Werden and Deputy Assistant 

Attorney General Luke Froeb.40  

                                                           
36 Council of Economic Advisors, Benefits of Competition and Indicators of Market Power 4 (Council of Economic 
Advisors Issue Brief updated May 2016), https://obamawhitehouse.archives.gov/sites/default/files/page/files/
20160502_competition_issue_brief_updated_cea.pdf. 
37 See, e.g., Too Much of a Good Thing, ECONOMIST, Mar. 24, 2016, available at https://www.economist.com/news/
briefing/21695385-profits-are-too-high-america-needs-giant-dose-competition-too-much-good-thing; Paul Krugman, 
Robber Baron Recessions, N.Y. TIMES, Apr. 18, 2016, at A21; Chris Sagers, Everyone Wants to Get Tough on Antitrust 
Policy, But Not Really, DEALBOOK (Apr. 29, 2016), 
https://www.nytimes.com/2016/04/30/business/dealbook/everyone-wants-to-get-tough-on-antitrust-policy-but-not-
really.html. 
38 “Corporate Consolidation: Last Week Tonight with John Oliver (HBO),” YouTube.com (Sept. 24, 2017), 
https://www.youtube.com/watch?v=00wQYmvfhn4.  And for the record, competition is the backbone of the American 
economy. 
39 Carl Shapiro, Antitrust in a Time of Populism, INT’L J. INDUS. ORG. (forthcoming 2018). 
40 Gregory J. Werden & Luke Froeb, DON’T PANIC: A Guide to Claims of Increasing Concentration (2018), 
https://ssrn.com/abstract=3156912. 
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The shortcomings of the Census data as a measure of concentration have been well 

established for decades.  Nearly thirty years ago, Antitrust Division economists compared the 

breadth of the Census “industries” to the relevant markets defined in the Division’s merger 

complaints, finding that the Census industries were much broader—often more than a hundred 

times broader.41  Today, the Census data differs slightly from the earlier dataset, but it still suffers 

the same shortcomings as any meaningful metric of “concentration.” 

If one compares the commerce of relevant markets to the commerce in corresponding 

industries, one can readily recognize the discrepancy.  For 32 of the 44 relevant markets examined 

for mergers filed between 2013 and 2015, the least aggregated Census industry measure was more 

than a hundred times broader than the relevant antitrust market.42  The excessive aggregation of 

Census data makes them uninformative on trends in market concentration.  Among other things, 

they treat all mergers within a broad industry the same for purposes of “concentration,” even if a 

merger does not increase share in any relevant antitrust market.43 

For example, in a recent enforcement action, the United States brought suit to enjoin a 

merger of two movie theater chains operating in the antitrust markets defined as “the exhibition of 

first-run, commercial movies” in Voorhees and Somerdale, New Jersey; East Louisville, 

Kentucky; Western Forth Worth, Texas; and Greater Denton, Texas.44  The effects of the proposed 

merger, and hence the four alleged relevant markets, were local.  The United States entered into a 

structural remedy requiring divestures that prevented all but a tiny increase in concentration for 

one of the four markets.45  Obviously, the market for movie theaters in Western Fort Worth, Texas 

                                                           
41 Russell W. Pittman & Gregory J. Werden, The Divergence of SIC Industries from Antitrust Markets: Some Evidence 
from Justice Department Merger Cases, 33 ECON. LETTERS 283 (1990). 
42 Werden & Froeb, supra note 40, at 4. 
43 Id. 
44 Competitive Impact Statement, United States et al. v. Cinemark Holdings, Inc. et al., No. 1:13-cv-00727, at 4-5 
(D.D.C. May 20, 2013), available at https://www.justice.gov/atr/case-document/file/491726/download. 
45 Id. at 11-14. 
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is not remotely the same as the national movie theater industry.  And yet the narrowest category 

in the Census data is “motion picture theaters” in the United States.  The merger did increase 

concentration within the relevant Census industry, but for antitrust purposes the level of national 

concentration is meaningless in movie exhibition, just as it is in much of the economy. 

To be sure, any casual observer or consumer will notice that market concentration is 

increasing in certain sectors, and the CEA report has a level of basic intuitive appeal.  Yet it takes 

a tremendous leap of logic to conclude that antitrust law enforcement is the cause of these 

particular trends.  Competition enforcement can do little to alter the natural evolution of industry 

structure in which some firms thrive and grow while others languish or fail.  Indeed, market 

concentration can increase when antitrust enforcement is working as it should.46  Rather than a 

failure of antitrust, concentration may be the byproduct of healthy competition, as the most 

innovative and efficient firms grow and attract customers. 

Antitrust enforcement requires the antitrust consensus to be subject to constant re-

evaluation and scrutiny to maintain its foothold.  But a “guilt by correlation” approach implying a 

causal connection between enforcement standards and specious concentration measures does not 

advance the conversation.47  Enforcers need to be more vigilant, but they also need to be humble. 

More importantly, critics of purportedly increasing concentration have not made an 

affirmative, evidence-based case that revising existing antitrust standards would be an effective 

remedy.  Nor have they demonstrated that a concentration-focused overhaul of the antitrust laws 

would benefit competition and consumers.  Tempting as it is to hope for a lower standard of proof 

                                                           
46 Werden & Froeb, supra note 40, at 10-11. 
47 For a further critique of the CEA’s methodology, see Maureen K. Ohlhausen, Does the U.S. Economy Lack 
Competition?, 1 CRITERION J. ON INNOVATION 47 (2016). 
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for proving antitrust violations, existing evidentiary standards serve a purpose—they ensure that 

impartial courts serve as a check on government power.  

IV. The Role of Non-Competition Goals in an Evidence-Based Approach to Antitrust 
Law 

 
 A related criticism some assert against the antitrust consensus is that that it has neglected, 

or even given rise to, rising economic inequality, stagnant wages, unemployment, and a 

concentration in political power in the hands of private market actors.48  Some of these critics go 

on to argue that antitrust should be recalibrated specifically to address these issues.49  As a matter 

of causation, I am skeptical that competition policy can be isolated as a contributing cause to any 

of these wider trends. 

 It has long been observed that the statutory framework that the Antitrust Division and FTC 

enforce already provides enormous latitude.  The Sherman Act deems illegal “[e]very contract, 

combination . . . or conspiracy, in restraint of trade or commerce,”50 and the Clayton Act condemns 

transactions whose “effect . . . may be substantially to lessen competition.”51  The judiciary 

disciplines enforcement agencies—and antitrust law more generally—by demanding proof to 

establish a violation.52  This evidence-based standard ensures that free market competition and 

economic liberty will not fall victim to the whims of Washington bureaucrats and changing 

populist rhetoric. 

                                                           
48 See, e.g., Barry C. Lynn, Killing the Competition: How the New Monopolies Are Destroying Open Markets, 
HARPER’S MAG., Feb. 2012, at 27, 32 (blaming the Chicago-school antitrust approach for increases in concentration 
and market power); Lina Khan & Sandeep Vaheesan, Market Power and Inequality: The Antitrust Counterrevolution 
and Its Discontents, 11 HARV. L. & POL’Y REV. 235, 236-37 (2017). 
49 See, e.g., JOSEPH E. STIGLITZ, THE PRICE OF INEQUALITY: HOW TODAY’S DIVIDED SOCIETY ENDANGERS OUR 
FUTURE 338 (2012) (advocating “stronger and more effectively enforced competition laws” to combat inequality); 
LUIGI ZINGALES, A CAPITALISM FOR THE PEOPLE: RECAPTURING THE LOST GENIUS OF AMERICAN PROSPERITY 38 
(2012) (”[T]he most powerful argument in favor of antitrust law is one that is rarely made: antitrust law reduces the 
political power of firms.”). 
50 15 U.S.C. 1. 
51 15 U.S.C. 18. 
52 Although courts to not require the same evidence of harm to establish a per se violation. 
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I view the narrow focus on competition and consumers as a feature, not a bug.  The burden 

of curing our economic woes rests on the shoulders of policymakers and agencies with the 

institutional capacity and statutory mandate to tackle other complex issues.  Shifting this 

responsibility to antitrust enforcers would require us to make trade-offs between competition and 

non-competition goals on a case-by-case basis.  I view this as dangerous.  It would threaten to 

disrupt the bipartisan economic consensus that has emerged by making antitrust a political tool 

that changes significantly depending on the party in power.  

V. Conclusion: The Responsibility of Evidence-Based Antitrust Enforcers in the Digital 
Economy 

 
 Of course, enforcers carrying out the antitrust consensus approach are not free from blame.  

In fact, looking back over the past hundred years, American antitrust agencies likely have made 

more enforcement mistakes than any of their foreign counterparts.53  Yet we still carry the mantle 

of leadership as the global economy encounters more challenges from digitization.  That is because 

our evidence-based approach to antitrust means learning from failure and continuing to take action 

where harm to competition arises. 

 Despite our efforts to learn from the past, we have recently failed on repeated occasions to 

address the harm imposed by some anticompetitive mergers.  I refer to the imposition of so-called 

behavioral remedies on horizontal or vertical transactions that, if cleared outright, would 

substantially lessen competition.  At best, the enforcement intuition behind imposing behavioral 

consent decrees is to strike a compromise that might preserve the efficiencies from a merger while 

hoping that the merged company will not act on its natural economic incentives to harm 

competition.  At worst, enforcers may be attracted to behavioral remedies as a convenient way of 

                                                           
53 See generally ROBERT H. BORK, THE ANTITRUST PARADOX (1978). 
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saving face when clearing politically unpopular mergers.  Or, worse yet, as an opportunity to 

advance goals with only an attenuated connection to competition.54 

Both of these instincts are misguided, and they fly in the face of an evidence-based 

approach to enforcement.  Behavioral remedies for anticompetitive mergers often are prone to 

failure because they seek to cure on paper the enormous financial incentives that motivate profit-

maximizing businesses.55  The empirical support on behavioral remedies demonstrates that they 

are dubious because, too often, they fail to constrain the ability of merged companies to act on 

those incentives, and they overestimate the willingness of aggrieved parties to come forward and 

risk the consequences of an enforcement action.56  Do harmed companies want to challenge their 

necessary future business partners, whose ongoing business relationships they need, in an 

adversarial proceeding, such as arbitration or a decree enforcement action? 

One institutional change we are implementing to try to address enforcement of DOJ 

Antitrust decrees, both past and future, is the creation of the Office of Decree Enforcement, with 

the sole goal to ensure compliance with, and enforcement of, these decrees.  We will provide more 

details in coming weeks. 

American consumers deserve better than unenforceable fixes.  The stakes of digital markets 

are enormous.  That is why we are all here today.  That is why Congress held hearings earlier this 

month in Washington, D.C. And why the Senate held them almost exactly 20 years ago in the 

                                                           
54 E.g., Proposed Final Judgment, United States v. George’s Foods, LLC, No. 5:11-cv-00043 (W.D. Va. June 23, 
2011), https://www.justice.gov/atr/case-document/file/497381/download (in consent decree resolving challenge to 
consummated merger of two competing chicken processors, requiring “[t]he repair of approximately 13,300 square 
feet of roofing of the processing plant at [a poultry processing facility], including removal of an existing ballasted roof 
and replacement with a non-ballasted roof system”). 
55 See John E. Kwoka & Diana L. Moss, Behavioral Merger Remedies: Evaluation and Implications for Antitrust 
Enforcement, 57 ANTITRUST BULL. 979, 982 (2012). 
56 See Commissioner Terrell McSweeny, “Reflections on an Active Year in Merger Enforcement,” at 5-6 (Feb. 5, 
2016), available at https://www.ftc.gov/system/files/documents/public_statements/914983/mcsweeny_-
_gcr_miami_keynote_speech_2-5-16.pdf (explaining that “conduct relief . . . at best only delays the merged firm’s 
exercise of market power”). 
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Microsoft hearings.57  If there is clear evidence of harm to competition in digital platforms, 

enforcers must take vigorous action and seek remedies that protect American consumers, so that 

free markets or consumers don’t instead bear the risk of failure. 

                                                           
57 “Microsoft ‘Monopoly’ Debated in Senate,” CNN (Mar. 3, 1998), 
http://www.cnn.com/TECH/computing/9803/03/gates.full/. 


