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I. Introduction

Good morning, and thank you for the kind introduction. I’d like to thank the American
Bar Association for your invitation to this year’s Fall Forum and Deb Garza for her leadership of
the Section this year.

I find it hard to believe it’s been only a little more than a year since I was confirmed as
AAG and spoke at last year’s Fall Forum. Over the past year, the Antitrust Division has been
hard at work on behalf of American consumers. We made a number of significant enforcement
actions this week, but before I turn to those, I’d like to update you on a few recent changes in the
Front Office.

First, Michael Murray recently joined us from the Deputy Attorney General’s office,
where he served as Associate Deputy Attorney General. Mike now will be a Deputy Assistant
Attorney General in the Front Office, where he will be overseeing our Appellate Section and our
4A damage actions on behalf of the American taxpayer. Mike has significant appellate
experience, including as a law clerk for Justice Anthony Kennedy.

In addition, our new acting Deputy Assistant Attorney General for Economics is Jeff
Wilder. Jeff received his Ph.D. from MIT and has distinguished himself as an outstanding
economist serving as one of the leaders in the Division’s Economic Analysis Group, and we’re
happy to have him join us in the Front Office.

Some of you may remember that at last year’s Fall Forum, I spoke about antitrust and

deregulation. In those remarks, I focused on remedies, including our preference for structural
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remedies and our emphasis on making consent decrees more enforceable. I also discussed our
commitment to the view that antitrust enforcement is law enforcement, not industrial regulation,
and that the Antitrust Division should strive to accomplish its law enforcement mission in the
most efficient and effective way possible. The Division has stood by those principles.

More recently, in a speech at Georgetown, I announced several improvements to the
merger review process.” We are making good on those changes as well. Today, we posted a
model timing agreement and a model voluntary request letter on our website. Those documents
increase transparency and predictability and will help merging businesses and their counsel know
what to expect as part of the merger review process. We’ve also begun tracking the duration of
merger reviews more carefully, so that we can monitor our performance and factors affecting it.
You will recall our goal is to resolve investigations within six months of filing, provided that the
parties cooperate and comply with our document and data requests during the entire process.

I would like to focus the remainder of my remarks today on four important settlements in
the last week that reflect the Antitrust Division’s commitment to vigilant and effective antitrust
enforcement.

II.  Parallel Civil and Criminal Enforcement: Bid-Rigging Targeting Department of
Defense Contracts for Fuel Supply in South Korea

As some of you may have seen, the Division announced just yesterday a set of global
settlements with three South Korean companies. Those unprecedented settlements resolve
criminal charges and civil claims arising from a bid-rigging conspiracy that targeted fuel supply
contracts to U.S. military bases in South Korea. They are the result of tremendous hard work in

parallel criminal and civil investigations by the Antitrust Division’s Washington Criminal I

2 Makan Delrahim, It Takes Two: Modernizing the Merger Review Process (Sept. 25, 2018), available at
https://www.justice.gov/opa/speech/file/1096326/download.
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Section, the Transportation, Energy, and Agriculture Section, and the Fraud Section of the Civil
Division. We were assisted ably by our partners at the FBI and the Defense Criminal
Investigative Service.

The United States currently maintains numerous military bases in South Korea, housing
American soldiers, marines, airmen, and sailors in the region. These military bases need fuel for
various purposes, and two Department of Defense agencies, the Defense Logistics Agency
(DLA) and Army and Air Force Exchange Service (AAFES), contract with South Korean
companies to supply fuel to the numerous U.S. military bases throughout South Korea.

Our investigation, which is ongoing, revealed that SK Energy, GS Caltex, Hanjin
Transportation, along with other co-conspirators, rigged bids and fixed prices for fuel supply
contracts issued by the U.S. military in South Korea for over a decade. They cheated the
Military and American taxpayers out of precious limited resources. As a result of the
conspiracy, the Department of Defense paid substantially more for fuel supply services.
Although the immediate victim here was the U.S. military, the American taxpayer, you and me,
ultimately footed the bill.

a. The Criminal Cases

The three companies agreed yesterday to plead guilty to criminal charges under Section 1
of the Sherman Act, and they will pay at least $82 million in criminal fines for their involvement
in the conspiracy. Importantly, the three defendants have also agreed to cooperate with the
ongoing criminal investigation of the conduct.

Robert Jackson, who is one of my legal heroes, recognized that bid rigging is particularly
harmful to government purchasers. When he served as Assistant Attorney General in charge of

the Antitrust Division, Jackson broadly denounced arrangements that “compel purchasers to pay



a price based on calculation, not competition,” and specifically emphasized that “[w]hatever the
effect of this on private buyers, it completely destroys the mechanism set up by federal, state,
and municipal governments to keep favoritism and corruption out of public buying.”

The harm Jackson recognized still exists today, and these settlements serve as an
important reminder that the Justice Department and its law enforcement partners will investigate
aggressively and prosecute without hesitation companies who cheat the United States
government and the American taxpayer.

b. The Civil Cases

We did not stop there. We are committed to using all authorities Congress has granted to
us to remedy antitrust injuries to the American taxpayer. Those tools include the authority
conferred in Section 4A of the Clayton Act. Section 4A is an important but underused
enforcement tool that allows the government to recover treble damages for antitrust violations
when the government itself is the victim.

To that end, the Division established a parallel civil enforcement team, led by Kathy
O’Neill and a group of capable litigators from the Transportation, Energy, and Agriculture
Section to pursue parallel civil actions for damages. We negotiated separate civil resolutions
with each of the three defendants on behalf of American taxpayers. We also worked alongside
our partners in the Civil Division’s Fraud Section, who pursued charges against the defendants
under the False Claims Act for making false statements to the government in connection with
their conspiracy.

To resolve both the civil antitrust and the False Claims Act violations, these three

defendants have agreed to pay an additional $154 million in total. They also have agreed to

3 Robert H. Jackson, Should the Antitrust Laws Be Revised?, 71 U.S. L. REV. 575, 577 (1937), available at
https://www.roberthjackson.org/speech-and-writing/should-the-antitrust-laws-be-revised/.

4



cooperate fully with the Division’s ongoing civil investigation and to implement effective
antitrust compliance programs.

These historic cases mark the first significant settlements under Section 4A in many
years. In fact, as far as we can tell based on our records, they are the largest settlements the
government has ever recovered since the enactment of Section 4A.

III.  History of Section 4A of the Clayton Act

Let me take a step back to review the history of Section 4A.

When Congress enacted the Sherman Act in 1890 and the Clayton Act in 1914, neither
statute contained a provision specifically allowing the government to recover damages it suffered
as a result of an antitrust violation. In 1939, the United States, led by Assistant Attorney General
Thurman Arnold, brought its first-ever antitrust suit for damages on its own behalf. * The
government claimed authority to do so under Section 7 of the Sherman Act, which was the
predecessor of Section 4 of the Clayton Act. As most of you know, Section 4 permits “any
person” injured by an antitrust violation to recover the damages they suffered.

In that pioneering case, United States v. Cooper, the government alleged that eighteen
defendants had “collusively fixed” bids that were “identical to the penny on eighty-two different
sizes of tires” sold to the United States.” The defendants successfully moved to dismiss the
action on the question of whether the government is a “person” entitled to bring an action for
damages under the statute. The Second Circuit affirmed, and the Supreme Court ultimately held

that the United States is not a “person” entitled to sue.®

4 Letter from the American Antitrust Institute (Albert A. Foer, Richard Brunell, Allen P. Grunes, and Maurice E.
Stucke) to AAG Christine Varney (March 29, 2010); see also See Harry First, Lost in Conversation: The
Compensatory Function of Antitrust Law, Nellco Legal Scholarship Repository, New York University School of
Law (June 2010).

5 See Brief for the United States at 3-6, United States v. Cooper Corp., 312 U.S. 600 (1941) (No. 484), 1941 WL
53259.

6 United States v. Cooper Corp., 312 U.S. 600 (1941).



In 1955, Congress amended the Clayton Act in response to the Court’s ruling in Cooper
by adding Section 4A. As originally enacted, Section 4A allowed the government to recover
only single damages, so that the government could recover damages where it was the victim of
an antitrust violation.

At first, the Division used Section 4A aggressively, filing numerous cases for damages
throughout the 1960s and 1970s. In the 1980s, however, the government brought only four cases
under Section 4A—a remarkable decline from the prior two decades.” Some attributed this drop,
in part, to the Supreme Court’s /l/inois Brick decision in 1978, because many of the cases
brought in the ‘60s and *70s involved claims by the United States as an indirect purchaser.® The
government, however, increasingly purchases goods and services directly.

The next milestone came in 1990, when Congress amended the Clayton Act again to
allow the government to seek treble damages in Section 4A cases.

Since 1990, a span of nearly thirty years, only three Section 4A cases have been filed. In
1991, the Division recovered $250,000 from two companies for rigging bids to purchase surplus
gunpowder.’ In 1994, the Division filed suit against two defense contractors for entering into a
“teaming” arrangement that eliminated competition in supplying the Department of Defense with
cluster bombs.!'? In that case, the Division recovered $4 million on behalf of American taxpayers

and obtained an $8 million discount on the bid price. In 2012, the Division challenged collusion

7 See Antitrust Division Workload Statistics, available at https://www.justice.gov/atr/division-operations.

8 Letter from the American Antitrust Institute (Albert A. Foer, Richard Brunell, Allen P. Grunes, and Maurice E.
Stucke) to AAG Christine Varney (March 29, 2010).

9 Press Release, Summary of Antitrust Enforcement Actions for Public Release for Week of Monday, Jan. 7, 1991
through Friday, Jan. 11, 1991 (Jan. 14, 1991), available at
https://www.justice.gov/archive/atr/public/press_releases/1991/325140.pdf.

10 Press Release, Justice Department Files Suit, Proposed Settlement Against Two Major Defense Contractors —
Action Will Save Defense $12 million (Jan. 19, 1994), available at
https://www.justice.gov/archive/atr/public/press_releases/1994/211718.htm.
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between two companies bidding on four natural gas leases at auctions run by the Bureau of Land
Management. The Division recovered $275,000 from each company. '

The American Taxpayer deserves to see a revitalization of the government’s Section 4A
authority. This week’s settlements are only the first in that direction. Going forward, the
Division will exercise 4A authority to seek compensation for taxpayers when the government has
been the victim of an antitrust violation. We hope that these efforts will also deter future
violations.

IV. Parallel Enforcement In Practice

In light of our policy of seeking damages under Section 4A where available, I would like

to address how parallel criminal and civil enforcement will proceed going forward.
a. The Antitrust Division’s Leniency Policy

First, the Division’s new focus on Section 4A enforcement will not require any changes
to the Division’s leniency policy. The Division offers strong incentives to come forward to
report criminal antitrust violations in exchange for leniency, and those incentives do not change
when the government is harmed by the violation.

The Antitrust Criminal Penalty Enhancement and Reform Act of 2004, better known as
ACPERA, created another valuable incentive for leniency applications. Under ACPERA’s
detrebling provision, those who successfully qualify for leniency will be subject only to single
damages in follow-on civil suits, rather than treble damages. In addition, those who successfully

qualify for leniency are not subject to joint and several liability.

' Press Release, Justice Department Settlement Requires Gunnison Energy and SG Interests to Pay the United
States a Total of $550,000 for Antitrust and False Claims Act Violations (Feb. 15, 2012), available at
https://www.justice.gov/opa/pr/justice-department-settlement-requires-gunnison-energy-and-sg-interests-pay-united-
states.
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This detrebling incentive will apply to any Section 4A claims brought by the government.
We will also follow the underlying requirements for ACPERA in Section 4A cases: companies
will need to cooperate with the civil team, as they would with any private plaintiff, in order to
reap the detrebling benefits.

The bottom line is that the Division’s enforcement of Section 4A will increase the
incentive for co-conspirators in cartel cases to come forward.

Separately, I should note that global resolutions like the ones announced yesterday should
serve the interests of the parties as well. Cooperating companies subject to penalties under
multiple statutes can gain certainty and finality. Employees, customers, and investors can
resolve the problem and move on. This is consistent with the Department’s broader policies on
coordination of corporate penalties.'?

b. Civil Damages Multipliers

Next, as we pursue Section 4A damages going forward, global resolutions of criminal
and civil antitrust liability will help maintain a consistent policy on how to calculate civil
damages. Yesterday’s settlements underscore this point. They provide that SK Energy, GS
Caltex, and Hanjin each will pay an amount calculated to exceed the overcharge paid by the
government. At the same time, the amount reflects both the value of the cooperation
commitments each defendant made as a condition of settlement and the cost savings the Division
realized by avoiding extended litigation.

As a general matter, if the government is required to litigate claims it brings under

Section 4A, the government will seek treble damages. In addition, we anticipate that earlier

12 Deputy Attorney General Rod Rosenstein, Remarks to the New York City Bar White Collar Crime Institute (May
9, 2018), available at https://www.justice.gov/opa/speech/deputy-attorney-general-rod-rosenstein-delivers-remarks-
new-york-city-bar-white-collar.
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cooperators will benefit by paying a lower multiple of damages, because the value of their
cooperation is higher earlier in our investigation.
V. Information Sharing Among Broadcast Television Companies

I will turn now to another significant settlement the Division filed this week, one which
resolves a complaint against six broadcast television companies alleging that they engaged in
widespread, unlawful sharing of non-public, competitively sensitive information. Along with the
complaint, the Division filed proposed final judgments requiring the companies to cease such
conduct and to undergo rigorous compliance and reporting measures for the next seven years.

We uncovered this conduct during our investigation into Sinclair Broadcasting Group’s
proposed acquisition of Tribune Media Company, which has since been abandoned.

As we allege in the complaint, the defendants agreed in local broadcasting markets
throughout the United States to exchange revenue pacing information and other competitively
sensitive information. “Pacing” compares a broadcast station’s revenues booked for a certain
time period to the revenues booked in the same point in the previous year. Pacing indicates how
each station is performing versus the rest of the market and provides insight into each station’s
remaining spot advertising for the period.

We discovered that the defendants had been exchanging pacing information either
directly between stations or corporate headquarters, or indirectly through national representatives
that help local stations sell advertisements to national advertisers. By exchanging this
information, the broadcasters were better able to anticipate whether their competitors were likely
to raise, maintain, or lower spot advertising prices, which in turn helped inform the stations’ own
pricing strategies and negotiations with advertisers. As a result, the information exchanges

harmed the competitive price-setting process.



We have not heard any legitimate pro-competitive justification for this conduct. We are
therefore pleased that these companies recognized that a protracted investigation and litigation
would serve no purpose, and we welcome their cooperation as our investigation continues. We
also want to remind businesses, as well as the antitrust practitioners that advise them, that
agreements between competitors to exchange competitively sensitive information can violate the
antitrust laws and lead to a civil enforcement action even if the conduct does not amount to the
type of hard core cartel conduct that the Antitrust Division prosecutes criminally.

VI.  Steering Restrictions in Hospital Contracts with Health Insurers

Finally, this morning we announced the third significant enforcement resolution this
week—a settlement with Atrium Health, formerly known as Carolinas Healthcare System. We
were joined in the settlement by the North Carolina Attorney General’s Office, and we thank
them for their partnership in this action. The settlement resolves over two years of civil antitrust
litigation challenging the hospital system’s use of anticompetitive steering restrictions in its
contracts with major health insurers. These steering restrictions prevented health insurers from
promoting innovative health plans and more cost-effective healthcare providers.

Atrium is the dominant hospital system in the Charlotte, North Carolina metropolitan
area. It used its market power to limit major health insurers’ ability to introduce plans designed
to encourage consumers to choose cost-effective healthcare providers. Specifically, Atrium
would agree to participate in a broad network plan only if the insurer would commit not to
introduce other plans that would steer patients away from Atrium. The steering restrictions also
deliberately constrained insurers from providing consumers with transparency into the

comparative cost and quality of their healthcare alternatives.
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Because the steering restrictions were in place, insurers could not introduce more
innovative health insurance plans that create financial incentives for patients to use lower-cost
healthcare services. Needless to say, competition for patients encourages healthcare providers to
reduce costs, lower prices, and increase quality. These steering restrictions inhibited competition
among healthcare providers to provide higher quality, lower-cost services.

The resolution prevents Atrium from enforcing the steering restrictions in its contracts
with major health insurers. If approved by the Court, it will restore competition between
healthcare providers in Charlotte, North Carolina.

VII. Consent Decree Enforcement

I would like to make a broader point about the Division’s settlements this week. The
consent decrees in all three cases, like all other decrees the Division has entered into the past 13
months, include specific new provisions designed to improve their enforceability.

These provisions (i) address the burden of proof in a civil contempt action by providing
that the preponderance standard will apply; (ii) make defendants responsible for reimbursing the
government for all costs it incurs in connection with enforcing the decree; (iii) allow the United
States to seek a one-time extension of the term of the decree in the event of a violation, or to
terminate the decree early if continuation is no longer necessary or in the public interest.
Another provision addresses interpretation of the decree by stating that courts can enforce any
provisions that are stated specifically and in reasonable detail, whether or not they are clear and
unambiguous on their face.

The Division serves as a guardian of American consumers, and we act in the public’s
trust. When the Division enters into a consent decree to resolve charges of anticompetitive

conduct, we will hold parties’ feet to the fire and enforce the decrees.
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VIII. Bid Rigging at Online Foreclosure Auctions for Real Estate in Florida

Finally, last Friday, three defendants pled guilty to conspiring to rig bids and allocate the
market in auctions of foreclosed properties in Palm Beach County, Florida. This case is unlike
the Division’s prior foreclosure auction prosecutions because the auction occurred online rather
than in-person, and the collusion occurred primarily by text message rather than in-person. Itis a
good illustration of the fact that while defendants may use new platforms and technologies to
commit antitrust crimes, the Division too is evolving and stands ready to prosecute these crimes
in the digital age.

The conspiracy took place in the aftermath of the financial crisis, which affected the
housing market nationwide and the Florida real estate market in particular. Defendants and their
affiliated business entities were the largest buyers of foreclosed properties in Palm Beach
County. Together, the commerce affected by the defendants’ collusion was $25 million.

The Division began an investigation into possible collusion in online foreclosure auctions
in Palm Beach County, Florida after receiving an anonymous citizen complaint that included a
link to a YouTube video detailing the collusion.

Co-conspirators texted each other to coordinate their bidding and facilitate the conspiracy
to obtain foreclosed homes at suppressed prices. Most commonly, bidders would agree to stop
bidding or to refrain from bidding at their co-conspirators’ request. In some instances, they

lowered bids for each other’s benefit.
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After learning of the investigation, one of the defendants used and encouraged other co-
conspirators to use a text messaging application to continue colluding. He believed that law
enforcement would be unable to read or trace any messages sent through the application.

The three defendants were indicted by a grand jury in November 2017. Since then, all
three have pleaded guilty.

IX. Conclusion

I will conclude by taking this opportunity to highlight the outstanding attorneys and
economists at the Antitrust Division. They are the core of executing the Division’s mission and
work tirelessly in their commitment to protect competition and consumers.

It has been a busy year at the Antitrust Division. We have been working hard on behalf
of America’s consumers and taxpayers, and look forward to continuing our efforts on their
behalf in the year to come.

Thank you.
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