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(I)

QUESTION PRESENTED

Under the Immigration Act of 1990, Pub. L. No. 101-
649, 104 Stat. 4978, an alien who fails to appear for pro-
ceedings to deport him from the United States shall be
ordered deported, in absentia, if the Immigration and
Naturalization Service establishes that the alien
received notice of the proceedings and is deportable.
8 U.S.C. 1252b(c)(1) (1994).  The alien may seek
rescission of the in absentia order if he files a timely
motion to reopen and “demonstrates that the failure to
appear was because of exceptional circumstances.”
8 U.S.C. 1252b(c)(3)(A) (1994).  “Exceptional circum-
stances” are statutorily defined to be “exceptional
circumstances (such as serious illness of the alien or
death of an immediate relative of the alien, but not
including less compelling circumstances) beyond the
control of the alien.”  8 U.S.C. 1252b(f)(2) (1994).  The
question presented in this case is:

Whether a mistake by an alien regarding the time of
his hearing—notwithstanding his receipt of a notice
correctly stating the date, time, and place of the
hearing—may constitute “exceptional circumstances”
beyond the control of the alien for his failure to appear.
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(1)

In the Supreme Court of the United States

No.  02-1123
IMMIGRATION AND NATURALIZATION SERVICE,

PETITIONER

v.

RANJIT SINGH

ON PETITION FOR A WRIT OF CERTIORARI
TO THE UNITED STATES COURT OF APPEALS

FOR THE NINTH CIRCUIT

PETITION FOR A WRIT OF CERTIORARI

The Solicitor General, on behalf of the Immigration
and Naturalization Service (INS), respectfully petitions
for a writ of certiorari to review the judgment of the
United States Court of Appeals for the Ninth Circuit in
this case.

OPINIONS BELOW

The opinion of the court of appeals (App., infra, 1a-
5a) is reported at 295 F.3d 1037.  The opinion of the
Board of Immigration Appeals (BIA) (App., infra, 6a-
8a) and the decision of the immigration judge (IJ) (App.,
infra, 9a-13a) are unreported.

JURISDICTION

The judgment of the court of appeals was entered on
July 12, 2002.  A petition for rehearing was denied on
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October 31, 2002 (App., infra, 16a-17a).  The jurisdiction
of this Court is invoked under 28 U.S.C. 1254(1).

STATUTE AND REGULATION INVOLVED

1. Section 1252b of Title 8 of the United States Code
(1994) provided in pertinent part:

Deportation Procedures

(c) Consequences of failure to appear

(1) In general

Any alien who, after written notice re-
quired under subsection (a)(2) of this section
has been provided to the alien or the alien’s
counsel of record, does not attend a pro-
ceeding under section 1252 of this title, shall
be ordered deported under section 1252(b)(1)
of this title in absentia if the Service estab-
lishes by clear, unequivocal, and convincing
evidence that the written notice was so pro-
vided and that the alien is deportable.  The
written notice by the Attorney General shall
be considered sufficient for purposes of this
paragraph if provided at the most recent
address provided under subsection (a)(1)(F) of
this section.

*     *     *     *     *

(3) Rescission of order

Such an order may be rescinded only—

(A) upon a motion to reopen filed
within 180 days after the date of the order
of deportation if the alien demonstrates
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that the failure to appear was because of
exceptional circumstances (as defined in
subsection (f )(2) of this section), or

(B) upon a motion to reopen filed at
any time if the alien demonstrates that the
alien did not receive notice in accordance
with subsection (a)(2) of this section or the
alien demonstrates that the alien was in
Federal or State custody and did not ap-
pear through no fault of the alien.

The filing of the motion to reopen described in
subparagraph (A) or (B) shall stay the
deportation of the alien pending disposition of
the motion.

(4) Effect on judicial review

Any petition for review under section
1105a of this title of an order entered in
absentia under this subsection shall, not-
withstanding such section, be filed not later
than 60 days (or 30 days in the case of an alien
convicted of an aggravated felony) after the
date of the final order of deportation and
shall (except in cases described in section
1105a(a)(5) of this title) be confined to the
issues of the validity of the notice provided to
the alien, to the reasons for the alien’s not
attending the proceeding, and to whether or
not clear, convincing, and unequivocal evi-
dence of deportability has been established.

*     *     *     *     *



4

(f ) Definitions

In this section:

*     *     *     *     *

(2) The term “exceptional circumstances”
refers to exceptional circumstances (such as
serious illness of the alien or death of an
immediate relative of the alien, but not in-
cluding less compelling circumstances) beyond
the control of the alien.

2. Section 3.23(b)(4)(iii) of Title 8 of the Code of
Federal Regulations provides in pertinent part:

Order entered in absentia in deportation or exclu-
sion proceedings.

(A) An order entered in absentia in deportation
proceedings may be rescinded only upon a motion to
reopen filed:

(1) Within 180 days after the date of the
order of deportation if the alien demonstrates that
the failure to appear was because of exceptional
circumstances beyond the control of the alien (e.g.,
serious illness of the alien or serious illness or
death of an immediate relative of the alien, but not
including less compelling circumstances); or

(2) At any time if the alien demonstrates that
he or she did not receive notice or if the alien
demonstrates that he or she was in federal or state
custody and the failure to appear was through no
fault of the alien.

*     *     *     *     *
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(C) The filing of a motion to reopen under
paragraph (b)(4)(iii)(A) of this section shall stay the
deportation of the alien pending decision on the
motion and the adjudication of any properly filed
administrative appeal.

STATEMENT

1. In the Immigration Act of 1990, Pub. L. No. 101-
649, Tit. V, § 545(a), 104 Stat. 5061-5065, Congress took
steps to reduce the frequency with which criminal
aliens and other aliens failed to appear at their sched-
uled deportation hearings.  See H.R. Rep. No. 681,
101st Cong., 2d Sess. Pt. 1, at 150 (1990).  Congress
required the Attorney General to provide aliens in
deportation proceedings written notice of, inter alia,
the nature of the proceeding, the grounds for the
charge of deportability, the alien’s right to be
represented by counsel, and the consequences of failing
to appear at the proceeding.  8 U.S.C. 1252b(a)(1) and
(2) (1994).  Congress then directed that an alien who
fails to appear at his deportation hearing “shall be
ordered deported  *  *  *  in absentia if the [Immi-
gration and Naturalization Service (INS)] establishes
by clear, unequivocal, and convincing evidence that the
written notice was so provided and that the alien is
deportable.”  8 U.S.C. 1252b(c)(1) (1994).1

                                                            
1 The relevant provisions of the Immigration Act of 1990,

originally codified as part of 8 U.S.C. 1252b, are now codified as
amended as part of 8 U.S.C. 1229a.  The original provisions apply
in this case because petitioner was placed in deportation proceed-
ings before major amendments to the immigration laws in 1996.
Among other things, the 1996 amendments instituted a new form
of proceeding—known as “removal”—that applies to aliens who
have entered the United States but are deportable, as well as to
aliens who are inadmissible at the border.  See 8 U.S.C. 1229,
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If the alien received the statutorily required notice
and was not prevented from appearing due to being
held in federal or state custody, then the alien may seek
rescission of the deportation order entered in absentia
only if he moves “within 180 days after the date of the
order of deportation” to reopen the deportation pro-
ceeding and “demonstrates that the failure to appear
was because of exceptional circumstances (as defined in
[8 U.S.C. 1252b(f)(2) (1994)]).”  8 U.S.C. 1252b(c)(3)(A)
(1994).  Section 1252b(f )(2) in turn furnishes a definition
of the term “exceptional circumstances,” stating that
the term “refers to exceptional circumstances (such as
serious illness of the alien or death of an immediate
relative of the alien, but not including less compelling
circumstances) beyond the control of the alien.”
8 U.S.C. 1252b(f )(2) (1994).

Congress also addressed judicial review of deporta-
tion orders entered in absentia, providing that review
of such orders by a court of appeals “shall  *  *  *  be
confined to the issues of the validity of the notice
provided to the alien, to the reasons for the alien’s not
attending the proceeding, and to whether or not clear,
convincing, and unequivocal evidence of deportability
has been established.”  8 U.S.C. 1252b(c)(4) (1994).

Administrative regulations that govern the conduct
of deportation proceedings incorporate the statutory

                                                            
1229a; see also Illegal Immigration Reform and Immigrant Re-
sponsibility Act of 1996, Pub. L. No. 104-208, Div. C, § 309(a) and
(c), 110 Stat. 3009-625.  The post-enactment amendments to the in
absentia removal provisions that are at issue in this case are minor
and, as the court of appeals indicated (App., infra, 2a n.1), not
relevant to respondent’s case.  See 8 U.S.C. 1229a(b)(5) and (e)(1);
also compare 8 C.F.R. 3.23(b)(4)(ii) (reopening of removal orders
entered in absentia) with 8 C.F.R. 3.23(b)(4)(iii) (reopening of
deportation or exclusion orders entered in absentia).
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requirements for obtaining reopening of an in absentia
deportation order.  See 8 C.F.R. 3.23(b)(4)(iii).

2. Respondent is a native and citizen of India who
entered the United States unlawfully and without in-
spection in 1990.  App., infra, 1a, 10a.  In October 1994,
the INS commenced deportation proceedings against
respondent in San Francisco, based on his entry with-
out inspection.  Id. at 10a; see 8 U.S.C. 1251(a)(1)(B)
(1994).  Respondent’s initial appearance in his deporta-
tion proceeding was set for July 1995.  A.R. 131.  In
May 1995, respondent requested that his deportation
proceeding be transferred to Philadelphia.  A.R. 126.
Respondent’s request was granted and his appearance
was rescheduled for October 1995.  A.R. 118, 123.
Respondent then requested a change of venue back to
San Francisco.  A.R. 105, 114.  That request also was
granted, A.R. 101, and the appearance was rescheduled
in San Francisco for October 18, 1995, at 10:00 a.m.
A.R. 98.  At the October 1995 appearance, the case was
continued (ultimately until July 18, 1996, at 2:30 p.m.) so
that respondent could retain an attorney.  A.R. 92, 97.

At his July 1996 appearance, respondent (who had
not retained an attorney) conceded that he was deport-
able as charged, asserted a claim to asylum, see 8
U.S.C. 1158, and requested a further continuance so
that he could pursue an application for lawful perma-
nent resident status if, as he anticipated, his wife
gained United States citizenship.  See App., infra, 1a;
A.R. 91.  The requested continuance was granted, and
respondent’s next appearance was scheduled for Octo-
ber 10, 1996, at 2:00 p.m.  A.R. 89.  At the October 1996
appearance, respondent was represented by an attor-
ney and obtained another continuance until April 3,
1997, at 1:00 p.m.  A.R. 87-88.  At the April 1997 appear-
ance, respondent obtained another continuance, which
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later was extended to October 16, 1997, at 1:00 p.m.
A.R. 74, 85.

In June 1997, respondent applied for an adjustment
of his status to lawful permanent resident.  That appli-
cation was based on his wife’s newly acquired citizen-
ship and an approved visa application that his wife had
filed on his behalf.  See App., infra, 2a; A.R. 39-43; see
also 8 U.S.C. 1255(a).  At respondent’s October 1997 ap-
pearance, the immigration judge scheduled a hearing on
respondent’s application for adjustment of status for
11:00 a.m. on January 21, 1998.  Respondent was given a
written notice that identified the time and place of the
hearing and he was warned of the statutory conse-
quences of failing to appear.  App., infra, 10a, 18a-23a.

Respondent failed to appear at the scheduled hearing
on January 21, 1998, although his attorney did appear.
Later that day, the IJ ordered respondent deported.
App., infra, 10a, 14a-15a.

3. On March 31, 1998—more than two months after
the entry of his in absentia deportation order—
respondent, through counsel, filed a motion to rescind
the deportation order and reopen the deportation
proceedings.  App., infra, 10a.  In his motion, respon-
dent asserted that he failed to appear at the January 21
hearing because he mistakenly believed that the hear-
ing had been scheduled for 1:00 p.m. (not 11:00 a.m.).
Ibid.  The motion stated that respondent believed he
was to meet his lawyer at 11:00 a.m., and that he
arrived at his lawyer’s office approximately at noon.  Id.
at 10a-11a.

The IJ denied respondent’s motion.  App., infra, 9a-
13a.  She explained that respondent, having received
the required notice of his hearing (id. at 12a), had to
“demonstrate[] that his failure to appear was because of
exceptional circumstances” as defined in 8 U.S.C.
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1252b(f )(2) (1994).  App., infra, 11a.  The IJ found no
exceptional circumstances, noting that “it was fully
within [respondent’s] power to consult [the hearing]
notice if he was confused as to what time he should
appear in court.”  Id. at 12a.  The IJ found “unpersua-
sive” respondent’s excuse that he thought he had an
appointment with his attorney at 11:00 a.m., noting that
respondent did not arrive at his lawyer’s office until
noon.  Ibid.  The IJ also observed that respondent had
failed to explain why he did not immediately contact the
immigration court at noon on January 21 when he
learned that he had missed his hearing, rather than
“wait[ing] over two months before filing a motion to
reopen with the court.”  Ibid.

4. The Board of Immigration Appeals affirmed in a
per curiam order.  App., infra, 6a-8a.  The BIA ob-
served that respondent did not dispute that he had
received written notice of the hearing and the con-
sequences of failing to appear.  Id. at 7a.  The BIA
concluded that the “exceptional circumstances” stan-
dard of 8 U.S.C. 1252b(c)(3)(A) (1994) therefore applied
and that “respondent’s contention that he was not
aware of the correct time for the hearing simply does
not establish exceptional circumstances for his failure
to appear.”  App., infra, 7a-8a.

5. The court of appeals reversed in a published
opinion, holding that the BIA abused its discretion in
concluding that respondent’s failure to appear was not
due to “exceptional circumstances” within the meaning
of 8 U.S.C. 1252b(f)(2) (1994).  App., infra, 1a-5a.  The
court found it critical that, because respondent is the
spouse of a United States citizen and was the benefici-
ary of an approved immediate-relative visa petition, he
was “eligible” under 8 U.S.C. 1255(a) to have his status
adjusted to that of lawful permanent resident.  App.,
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infra, 2a. The court of appeals also believed that
counsel for the government had conceded at oral argu-
ment before the court that “if the hearing [on January
21, 1998] had been held, [respondent] would not have
been ordered deported.”  Ibid.2

On that basis, the court of appeals distinguished deci-
sions of the Ninth Circuit and other circuits in which
aliens unsuccessfully challenged administrative denials
of their motions to reopen in absentia orders.  App.,
infra, 3a-4a.  The court characterized those cases as
involving aliens who “were merely seeking to delay the
inevitable” entry of a deportation order against them,
id. at 3a, or “faced adverse actions” at their hearings,
id. at 4a, and reasoned that “[t]his case is exceptional,
because the petitioner had no possible reason to try to
delay the hearing,” ibid.  Furthermore, according to the
court, respondent “could have easily misunderstood the
time of the January 21 hearing, since three of his
previous hearings were scheduled for 1:00 p.m.”  Ibid.
The court also expressed the view that respondent’s
appearance at his attorney’s office at noon on the day of
the hearing supported his assertion that he misunder-
stood the time of the hearing.  Ibid.  Finally, the court
found it significant that the in absentia order of
deportation would cause hardship to respondent’s

                                                            
2 Contrary to the court’s apparent understanding, counsel for

the government did not “concede[]” that respondent “would not
have been ordered deported” if he had attended his January 21,
1998 hearing.  App., infra, 2a.  The tape recording of the argument
before the Ninth Circuit reflects that, in response to the court’s in-
quiry whether there was a “question” whether respondent “ap-
peared to be eligible” to be considered for adjustment of his immi-
gration status, counsel answered that respondent “had received a
visa approval” but that “there were still formalities they had to go
through.”
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family.  Ibid.  The court stated that “deporting an
individual eligible for relief from deportation” would be
“unreasonable,” id. at 5a (citing Chowdhury v. Ashcroft,
241 F.3d 848, 853 (7th Cir. 2001) (cited as Chowdhury v.
INS), and “absurd,” ibid.  Therefore, the court “con-
clude[d] that the BIA abused its discretion by entering
an order that was arbitrary and irrational,” and re-
manded the case to the BIA for consideration of respon-
dent’s application to adjust his status to that of lawful
permanent resident of the United States.  Ibid.

On October 31, 2002, the court of appeals denied the
government’s timely petition for rehearing and rehear-
ing en banc.  App., infra, 16a-17a.

REASONS FOR GRANTING THE PETITION

The Ninth Circuit’s decision in this case is manifestly
inconsistent with the plain language of the Immigration
Act of 1990 and other circuits’ applications of that Act.
If not reversed by this Court, the decision threatens—
contrary to congressional intent—to create new oppor-
tunities for delay of removal proceedings and to place
substantial new burdens on immigration judges and the
Board of Immigration Appeals.  Because the court of
appeals’ error is so clear, we respectfully suggest that
the Court may wish to consider summary reversal of
the decision below.

1. The court of appeals directed reopening of respon-
dent’s deportation proceeding because it deemed the
overall circumstances of his case exceptional in light of:
(1) what it perceived to be respondent’s strong incen-
tive to appear at his hearing to pursue relief from
deportation through his application for adjustment of
status; (2) respondent’s claim that he missed the hear-
ing due to an inadvertent mistake; and (3) the family
hardship that would result from failing to rescind
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respondent’s in absentia deportation order.  App.,
infra, 4a-5a.  None of those considerations, however,
can support a finding of “exceptional circumstances”
under 8 U.S.C. 1252b(c)(3)(A) (1994).

Section 1252b(c) states that if an alien in deportation
proceedings, and not in federal or state custody (see
8 U.S.C. 1252b(c)(3)(B) (1994)), receives the statutorily
required notice of his hearing and the consequences of
failing to appear, but nevertheless fails to appear, then
the entry of an in absentia order of deportation is man-
datory (8 U.S.C. 1252b(c)(1) (1994)).  The in absentia
order is not subject to reopening on the alien’s motion
unless the alien shows that his “failure to appear
was because of exceptional circumstances” (8 U.S.C.
1252b(c)(3)(A) (1994)) “beyond the control of the alien”
(8 U.S.C. 1252b(f)(2) (1994)).  Those provisions
make clear that consideration of a motion to rescind
an in absentia deportation order under Section
1252b(c)(3)(A) must focus on the reasons for the alien’s
failure to appear, not the alien’s general situation or
the consequences of the in absentia order.  Indeed,
Congress has specifically provided that when a court of
appeals reviews an administrative “exceptional cir-
cumstances” determination, the court may consider—
in addition to whether the alien received the statutorily
required notice and whether the substantive grounds
for deportation were sufficiently established—only “the
reasons for the alien’s not attending the proceeding.”
8 U.S.C. 1252b(c)(4) (1994).

In this case, the record plainly did not compel the
conclusion that respondent’s “reasons for  *  *  *  not
attending the proceeding” were extraordinary.  See
INS v. Elias-Zacarias, 502 U.S. 478, 481 n.1 (1992) (“To
reverse the BIA finding we must find that the evidence
not only supports [a conclusion different than the
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BIA’s], but compels it.”).  Respondent’s own assertion
is that he was mistaken about the time of his hearing,
even though he had been given specific written notice
of the date, time, and place.  See App., infra, 7a, 18a-
23a.  It cannot reasonably be argued—and the Ninth
Circuit did not suggest—that respondent’s failure to
double-check the time of his hearing was itself an
exceptional circumstance akin to a serious illness or the
death of an immediate relative, and beyond
respondent’s control. See 8 U.S.C. 1252b(f )(2) (1994).

2. The court of appeals’ reliance on respondent’s
eligibility to be considered for the discretionary relief of
adjustment of his immigration status, see App., infra,
2a, is entirely misplaced.  Speculation about a non-
appearing alien’s incentive to appear for a hearing does
not establish that the actual reason for his failure to
appear satisfies the strict statutory standard.  Here,
respondent’s failure to appear may have been “excep-
tional” in the sense of being unexpected, but it mani-
festly was not due to “exceptional circumstances  *  *  *
beyond [respondent’s] control,” as the Act requires in
order for the IJ or BIA to grant a motion to rescind an
in absentia order of deportation.  8 U.S.C. 1252b(f )(2)
(1994).

Nor is there any merit to the court of appeals’ sug-
gestion that it would be “unconscionable” to deport
respondent (or, certainly, to the notion that the court’s
perception to that effect allowed it to ignore clear statu-
tory commands).  App., infra, 5a.  Respondent entered
the United States unlawfully in 1990 and has remained
in unlawful status throughout his time here.  See id. at
1a. In fact, respondent conceded in his deportation pro-
ceeding that he is deportable as charged by the INS.
A.R. 91.  Although respondent nevertheless had an
opportunity to pursue lawful permanent resident
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status, he has never had any entitlement to lawful resi-
dency in the United States.  The Attorney General,
through the IJ and the BIA, would have made the
status-adjustment decision “in his discretion.”  8 U.S.C.
1255(a); see 8 C.F.R. 245.1, 245.2.  Respondent there-
fore sought relief from deportation as “a matter of
grace.”  Jay v. Boyd, 351 U.S. 345, 354 (1956); cf. INS v.
Yueh-Shaio Yang, 519 U.S. 26, 30 (1996) (comparing
Attorney General’s “unfettered discretion” to grant
waivers of deportation to “a judge’s power to suspend
the execution of a sentence, or the President’s to
pardon a convict”) (citations omitted).  Congress acted
well within its plenary power over immigration when it
determined that such discretionary relief should not be
available to an alien who fails, for reasons within his
own control, to appear as required for the deportation
proceeding at which his application is to be considered.
See Carlson v. Landon, 342 U.S. 524, 534 (1952) (aliens
“remain subject to the plenary power of Congress to
expel them under the sovereign right to determine
what noncitizens shall be permitted to remain within
our borders”).

The court of appeals assumed (App., infra, 2a) that
the IJ or the BIA would have exercised the Attorney
General’s discretion in respondent’s favor if respondent
had taken all required steps and prosecuted his appli-
cation at the January 21, 1998 hearing.  But see note 2,
supra.  As discussed above, however, only respondent’s
“reasons for  *  *  *  not attending the proceeding”
(8 U.S.C. 1252b(c)(4) (1994)) are relevant to judicial re-
view of the BIA’s denial of respondent’s motion to
rescind the in absentia deportation order entered
against him. Furthermore, the court of appeals was
required to review the BIA’s decision in this case
“solely upon the administrative record upon which the
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deportation order is based,” 8 U.S.C. 1105a(a)(4) (1994),
and that record does not indicate whether respondent
would have been granted lawful permanent resident
status if he had appeared for his hearing.

3. The court of appeals’ interpretation of Section
1252b(c)(3)’s “exceptional circumstances” requirement
is inconsistent with the interpretations of every other
circuit that has applied the statute to similar facts.  No
other court of appeals deems it relevant to the
“exceptional circumstances” inquiry whether the alien
would have been deported if he had appeared for his
deportation proceeding.  Rather, consistent with Con-
gress’s explicit direction, other circuits limit their
inquiry to “the reasons for the alien’s not attending the
proceeding.”  8 U.S.C. 1252b(c)(4) (1994); 8 U.S.C.
1229a(b)(5)(D).  See Ursachi v. INS, 296 F.3d 592 (7th
Cir. 2002) (upholding denial of motion to reopen in
absentia deportation order despite alien’s applications
for political asylum and suspension of deportation,
without considering merits of those claims); Suleiman
v. INS, 238 F.3d 424 (6th Cir. 2000) (Table), 2000 WL
1720672 (unpublished decision) (rejecting claim that
misunderstanding about hearing date was exceptional
circumstance, without considering merits of deportation
proceeding); Soniregun v. INS, 165 F.3d 19 (4th Cir.
1998) (Table), 1998 WL 736649 (unpublished decision)
(“The merit of [the alien’s] political asylum claim
*  *  *  is not a basis upon which the [BIA] is authorized
to reopen deportation proceedings” after in absentia
order.); Rivera v. INS, 122 F.3d 1062 (4th Cir. 1997)
(Table), 1997 WL 539567 (unpublished decision) (reject-
ing alien’s claim that postal error or attorney inadver-
tence constituted exceptional circumstances, without
considering merits of deportation proceeding); de
Morales v. INS, 116 F.3d 145, 148-149 (5th Cir. 1997)
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(rejecting claim that car trouble was exceptional
circumstance, without considering merits of deportation
proceeding); Siriphounsavat v. INS, 77 F.3d 471 (4th
Cir. 1996) (Table), 1996 WL 60442 (unpublished deci-
sion) (judicial review of refusal to reopen in absentia
order “does not encompass the merits of the immi-
gration judge’s decision to order deportation”); Dawodu
v. INS, 42 F.3d 1384 (1st Cir. 1994) (Table), 1994 WL
690416 (unpublished decision) (alien’s “argument that
he should not be deported because he had a valid,
approved visa petition is not relevant to” consideration
of motion to reopen under Section 1252b(c)(3)).3

4. The Ninth Circuit’s error in this case will cause
serious harm to the effective enforcement of the immi-
gration laws.  If the court of appeals’ new definition of
“exceptional circumstances” is satisfied whenever the
alien may be “eligible for relief from deportation” (App.,
infra, 5a), then the decision below will require re-
opening of in absentia orders in a very large number of
cases.  The Justice Department’s Executive Office for
Immigration Review (EOIR) advises that in Fiscal
Year 2002, its immigration judges entered 37,281 in
absentia orders nationwide, of which 7898 were entered
in the Ninth Circuit.  More than half of the in absentia
orders entered in the Ninth Circuit—56%—were
entered in cases in which the alien had made a claim for
relief from deportation, such as an application for

                                                            
3 Chowdhury v. Ashcroft, 241 F.3d 848 (7th Cir. 2001), on which

the court of appeals relied (App., infra, 5a), involved the appli-
cation of administrative regulations governing numerical limita-
tions on other types of motions to reopen, not the statutory
provisions governing rescission of in absentia deportation orders.
See 241 F.3d at 852-854.  It provides no support for the Ninth
Circuit’s interpretation of 8 U.S.C. 1252b(c)(3) (1994) in this case.
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asylum or adjustment of status.4  Conceivably, there-
fore, the Ninth Circuit’s decision might require re-
opening of thousands of in absentia orders in the Ninth
Circuit each year.  As a result, appearance at deporta-
tion proceedings effectively would become optional
rather than mandatory whenever the alien has a facially
valid claim of eligibility for relief from removal.  Such a
judicially crafted regime would defeat Congress’s un-
derlying objective of “ensur[ing] that aliens properly
notified of impending deportation proceedings  *  *  *  in
fact appear for such proceedings.”  H.R. Conf. Rep. No.
955, 101st Cong., 2d Sess. 132 (1990).

If, however, the court of appeals’ decision is read
more narrowly to apply only when the alien “would not
have been ordered deported” (App., infra, 2a) if he had
appeared for his hearing, then it will place a heavy new
burden on the INS, IJs, and the BIA.  Under that
approach, the disposition of timely motions to rescind in
absentia orders would require detailed consideration of
the merits of the underlying deportation case and the
alien’s application(s) for relief from deportation.  Based
on the parties’ submissions in the reopening pro-
ceeding, the IJ would have to predict the likely result of
deportation proceedings that were not held because the
alien failed to appear, in order to decide whether those
proceedings should be reopened.  It might even be

                                                            
4 Nationwide, 23% of the in absentia orders were entered in

cases in which the alien had made a claim for relief from deporta-
tion.  The much higher incidence of claims for relief in the Ninth
Circuit may be a consequence of the Ninth Circuit’s own decisions
in this area, which often require relief from deportation when relief
would not be available in any other circuit.  See, e.g., Abovian v.
INS, 257 F.3d 971 (9th Cir. 2001) (Kozinski, J., dissenting from
denial of rehearing en banc) (discussing Ninth Circuit asylum
decisions).
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necessary to convene a hearing to take evidence on the
underlying issues in the deportation proceeding, in
order to rule on the motion to reopen.

EOIR advises that in the Ninth Circuit alone, aliens
who failed to appear and had a final order entered
against them in Fiscal Year 2002 have filed a total of
1278 motions to reopen those final orders.  Nationwide,
there have been 3988 such motions to reopen.  Given
the frequency with which motions to reopen were filed
even prior to the Ninth Circuit’s decision in this case—
and the further incentive that many aliens will have to
file such motions under the Ninth Circuit’s decision—a
requirement that IJs hold “mini merits proceedings” to
consider motions to rescind in absentia deportation
orders would impose a significant new burden on IJs
and the INS that Congress clearly did not intend.5

                                                            
5 In INS v. Ventura, 123 S. Ct. 353 (2002), the Court stated that

reviewing courts must allow the BIA “the opportunity to address
[a] matter [within its assigned area of responsibility] in the first
instance in light of its own expertise.”  Id. at 356.  In this case, as in
Ventura, the Ninth Circuit—after overturning the BIA’s specific
grounds for upholding the IJ’s decision—proceeded to resolve
issues that the IJ and BIA have not had an opportunity to address.
See id. at 354-355.  Specifically, the court of appeals ordered
reopening of respondent’s deportation proceeding (App., infra, 5a)
despite the absence of any administrative determination whether,
under the court of appeals’ new test, reopening is warranted.
Issues that might be considered on remand—and that reasonably
were not considered by the IJ because respondent’s excuse for
failing to appear was facially insufficient under prior precedent,
see id. at 7a-8a—include whether the factual allegations under-
lying respondent’s motion to reopen are true.  See Ventura, 123 S.
Ct. at 356 (noting that “remand could lead to the presentation of
new evidence”).
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CONCLUSION

The petition for a writ of certiorari should be
granted.  The Court may wish to consider summary
reversal of the decision of the court of appeals.

Respectfully submitted.

THEODORE B. OLSON
Solicitor General

ROBERT D. MCCALLUM, JR.
Assistant Attorney General

EDWIN S. KNEEDLER
Deputy Solicitor General

AUSTIN C. SCHLICK
Assistant to the Solicitor

General
DONALD E. KEENER
ALISON R. DRUCKER
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APPENDIX A

UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

No.  01-71043

RANJIT SINGH, PETITIONER

v.

IMMIGRATION AND NATURALIZATION SERVICES,
RESPONDENT

[Filed:  July 12, 2002]

OPINION

SCHROEDER, Chief Judge

This is a highly unusual case.  The appellant, Ranjit
Singh, a native and citizen of India, unlawfully entered
the United States in July 1990.  He has diligently pur-
sued his efforts to obtain lawful permanent residence
status on the basis of his marriage.  He appeared for
five deportation hearings between October 1995 and
October 1997, which were all continued.  Several other
hearings were contained upon his request until his wife
could obtain citizenship.  Finally, after his wife had
become a naturalized United States citizen, and he
became facially eligible for the status adjustment, he
drove several hours with his wife and newborn baby to
attend a deportation hearing on January 21, 1998 at 1:00
p.m., only to discover that the hearing had been
scheduled for 11:00 a.m. and that he had been ordered
deported in absentia.
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On the record before us, it appears Singh is eligible
for adjustment of status as the spouse of an U.S. Citizen
and the beneficiary of an immediate relative immigrant
petition approved by the INS.  8 U.S.C. § 1255(a)
(2002).  Indeed, the INS commendably conceded at oral
argument that apart from a few formalities that needed
to be carried out, if the hearing had been held, Singh
would not have been ordered deported.

The IJ, however, denied Singh’s motion to reopen
and rescind the deportation order.  The BIA denied his
appeal with a conclusory statement that there were not
exceptional circumstances as required by 8 U.S.C.
§ 1252b(c)(3)(A) (1994).1  He appeals the BIA’s decision
claiming that his is the exceptional case, and we agree.

We review the BIA’s decision for abuse of discre-
tion.  Sharma v. INS, 89 F.3d 545, 547 (9th Cir. 1996).
We will reverse the BIA’s denial of a motion to reopen if
it is “arbitrary, irrational, or contrary to law.”  Ahwazi
v. INS, 751 F.2d 1120, 1122 (9th Cir. 1985).  A petitioner
is entitled to recission of a deportation order issued in
absentia by filing a motion to reopen within 180 days of
the date of the order of removal and by demonstrating
that “exceptional circumstances” were the cause of the
failure to appear.  8 U.S.C. § 1252b(c)(3)(A) (1994).
“Exceptional circumstances” is defined by statute as
“exceptional circumstances (such as serious illness of
the alien or death of an immediate relative of the alien,
but not including less compelling circumstances) beyond
the control of the alien.”  8 U.S.C. § 1252b(f )(2) (1994).

                                                            
1 Section 1252b was deleted by the Illegal Immigration Reform

and Immigrant Responsibility Act of 1996, Pub. L. No. 104-208,
§ 304(a), 110 Stat. 3009 (1996), and recodified in essentially the
same form at 8 U.S.C. § 1229a(b)(5) (2002).
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The INS contends that failing to attend a hearing on
a claim of mistake is not an exceptional circumstance
because it happens frequently.  Both of the cases on
which it relies, and where we held exceptional circum-
stances did not exist, were cases in which the peti-
tioners were not, as Singh is, the beneficiary of an ap-
proved visa petition.  Those petitioners were merely
seeking to delay the inevitable.  See Singh-Bhathal v.
INS, 170 F.3d 943, 944 (9th Cir. 1999); Sharma, 89 F.3d
at 546.

In Singh-Bhathal, the petitioner was taken into INS
custody after entering the United States illegally.  170
F.3d at 944.  He was released on bail and was sent a
notice that he was to appear at a deportation hearing.
He did not appear and was ordered deported in
absentia.  Id.  He then filed an application for asylum
under an alias at an INS office in another city.  Id.  We
affirmed the BIA’s dismissal of his appeal because he
had not filed a timely motion to reopen and because we
found that he had made a voluntary choice not to
appear.  Singh Bhathal had every reason not to appear
for his hearing, since he lacked a plausible claim to
avoid deportation.

We affirmed the BIA’s dismissal of the petitioners’
appeal in Sharma, when the petitioners were 45
minutes to one hour late for their deportation hearing
due to traffic congestion and parking difficulties, be-
cause we agreed that the petitioners had not estab-
lished exceptional circumstances.  89 F.3d at 546.  The
petitioners’ only possibility of relief from deportation in
that case was a discretionary grant of asylum.  The IJ
had previously warned the hearing would proceed in
absentia if they did not appear, and this court stressed
the importance of the government’s interest “in pre-
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serving incentives to discourage delays in requests for
relief.”  Id. at 547-48.

Cases from other circuits relied upon by the INS
also involved petitioners who failed to appear for a
hearing where they faced adverse actions.  In de
Morales v. INS, 116 F.3d 145 (5th Cir. 1997), the peti-
tioners had no asylum or other claims for relief pending
when they failed to appear at their first deportation
hearing.  Id. at 146.  In Thomas v. INS, 976 F.2d 786
(1st Cir. 1992) (per curiam), the petitioner was subject
to deportation based on conviction of a serious crime.
Id. at 787.

This court must look to the “particularized facts pre-
sented in each case” in determining whether the peti-
tioner has established exceptional circumstances.
Singh v. INS, 213 F.3d 1050, 1052 (9th Cir. 2000).  This
case is exceptional, because the petitioner had no
possible reason to try to delay the hearing.  Indeed, the
hearing was the culmination of years of efforts to obtain
lawful permanent residence status.  Singh diligently
appeared for all of his previous hearings and had even
requested a change of venue when he believed he and
his wife were to move to another state.  The record
reflects that Singh could have easily misunderstood the
time of the January 21 hearing, since three of his pre-
vious hearings were scheduled for 1:00 p.m.  Singh’s
appearance at his attorney’s office at 12 p.m., a full hour
before Singh believed he needed to appear at the
courthouse, supports his assertion that he misunder-
stood the time of his hearing.  The order of deportation
issued in absentia in this case would result in either the
break-up of a family or if the family were to remain
intact, the ouster of three American citizens—Singh’s
wife and two children.
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We agree with the Seventh Circuit that the INS
should not deny reopening of an in absentia deportation
order where the denial leads to the unconscionable
result of deporting an individual eligible for relief from
deportation.  See Chowdhury v. INS, 241 F.3d 848 (7th
Cir. 2001).  There the petitioner was ordered deported
in absentia and his immediate relative visa petition was
then approved while his appeal of the deportation order
was pending.  Id. at 849.  The BIA denied reopening and
thus, the petitioner stood to be deported without ever
having the INS consider the merits of his application for
adjustment of status which, like Singh’s application in
this case, stated he had married an American citizen.
Id. at 853.  The INS argued that because the petitioner
had the option of returning to his native country of
Bangladesh, presenting his approved visa petition to
the consulate there and applying for a visa, the
deportation order was not “unconscionable.”  Id.  The
court rejected the argument and held that the BIA
regulations “should not be so strictly interpreted as to
provide unreasonable, unfair, and absurd results.”  Id.
We would approve just such an absurd result if we
were to approve the BIA’s order denying reopening and
thereby requiring the deportation of an individual with
a valid claim for relief from deportation.  We conclude
that the BIA abused its discretion by entering an order
that was arbitrary and irrational.

We therefore GRANT the petition for review, and
REMAND the case to the BIA for consideration of the
merits of Singh’s application for adjustment of status.
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APPENDIX B

UNITED STATES DEPARTMENT OF JUSTICE
EXECUTIVE OFFICE OF IMMIGRATION REVIEW

DECISION OF THE BOARD OF
IMMIGRATION APPEALS

Falls Church, Virginia 22041

File:  A72 669 621—San Francisco

IN THE MATTER OF RANJIT SINGH

Date:  [May 30, 2001]

IN DEPORTATION PROCEEDINGS

APPEAL

ON BEHALF OF RESPONDENT:

Alan M. Kaufman, Esquire

ON BEHALF OF SERVICE   :
James S. Stolley, Jr.
Assistant District Counsel

CHARGE   :

Order: Sec. 241(a)(1)(B), I&N Act
[8 U.S.C. § 1251(a)(1)(B)] -
Entered without inspection

APPLICATION    :

Reopening
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ORDER

PER CURIAM.  The respondent’s appeal from the
Immigration Judge’s April 21, 1998, decision denying
his motion to reopen proceedings and rescind the
deportation order entered in absentia is dismissed.

An order of deportation issued following pro-
ceedings conducted in absentia pursuant to section
242B(c) of the Immigration Nationality Act, 8 U.S.C.
§ 1252b(c), may be rescinded only upon a motion to
reopen demonstrating that the alien failed to appear
because of exceptional circumstances, because he did
not receive proper notice of the hearing, or because he
was in federal or state custody and failed to appear
through no fault of his own.  See section 242B(c)(3) of
the Act, 8 U.S.C. § 1252b(c)(3); see also Matter of
Grijalva, 21 I&N Dec. 27 (BIA 1995); Matter of
Gonzalez-Lopez, 20 I&N Dec. 644 (BIA 1993).  The term
“exceptional circumstances” refers to exceptional cir-
cumstances beyond the control of the alien, such as
serious illness of the alien or death of an immediate
relative, but not including less compelling circum-
stances.  See section 242B(f )(2) of the Act; Singh-
Bhathal v. INS, 170 F.3d 943, 946 (9th Cir. 1999).

On appeal, the respondent asserts that he mis-
understood the time of his scheduled hearing, and that
the Immigration Judge erred by finding that this did
not constitute exceptional circumstances excusing the
respondent’s failure to appear.  The record reflects, and
the respondent does not contest, that he received
written notice of his hearing date, and of the conse-
quences for failing to be present on the appointed date
and time (Exh. 3).  The respondent’s contention that he
was not aware of the correct time for the hearing



8a

simply does not establish exceptional circumstances for
his failure to appear.  See section 242B(f )(2) of the Act;
Signh-Bhathal v. INS, supra, at 946.

Accordingly, the appeal is dismissed.

/s/    JOHN   GUENDELSBERGER   
FOR THE BOARD
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APPENDIX C

UNITED STATES DEPARTMENT OF JUSTICE
EXECUTIVE OFFICE FOR IMMIGRATION REVIEW

IMMIGRATION COURT
SAN FRANCISCO, CALIFORNIA

File Number  A72-669-621

IN RE RANJIT SINGH, RESPONDENT

Date:  [Apr. 21, 1998]

IN DEPORTATION PROCEEDINGS

CHARGE   :

INA § 241(a)(1)(B) – Entry Without Inspection

APPLICATION    :

Motion to Reopen

ON BEHALF OF RESPONDENT:

Jonathan M. Kaufman, Esq.
220 Montgomery Street, Suite 976
San Francisco, CA 94104

ON BEHALF OF THE SERVICE   :
James S. Stolley, Jr., Esq.
Assistant District Counsel
P.O. Box 26449
San Francisco, CA 94126-6449
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DECISION OF THE IMMIGRATION JUDGE

I. Procedural History

The respondent, Ranjit Singh, is a native and citizen
of India.

On October 7, 1994, the Immigration and Naturali-
zation Service (“Service”) initiated deportation pro-
ceedings against the respondent with the filing of an
Order to Show Cause with the Immigration Court.  Ex-
hibit 1.  The Service alleged, inter alia, that the respon-
dent entered the United States without inspection.  Id.
Accordingly, the Service charged that the respondent is
deportable pursuant to section 241(a)(1)(B) of the
Immigration and Nationality Act (“Act”).  Id.

On October 16, 1998, the respondent appeared before
this court with his attorney.  At that time the proceed-
ings were continued until January 21, 1998, at 11:00
a.m. The respondent was given written notice of the
new hearing date and time.  Exhibit 3.  The respondent
failed to appear on January 21, 1998; therefore, this
court ordered him deported in absentia.

On March 31, 1998, the respondent, though counsel,
moved to rescind the deportation order entered against
him and reopen his deportation proceedings.  The
Service opposes.

II. Facts

The respondent submits his own declaration and that
of his attorney in support of the motion to reopen.  He
asserts that he failed to appear at his hearing because
he misunderstood the time of the hearing.  He claims
that he believed that his hearing was scheduled for 1:00
p.m., as his previous hearing was held at that time.
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Further, the respondent asserts that he believed that
he had an appointment with his attorney at 11:00 a.m.
on January 21, 1998.  However, he does not explain why
he arrived at his attorney’s office an hour late at noon.
Attorney Kaufman’s declaration confirms that the
respondent arrived at his office at approximately noon
on January 21, 1998.

III. Discussion

Under section 242B(c)(3) of the Act in absentia
orders of deportation may only be rescinded under the
following three circumstances:  first, upon a motion to
reopen filed within 180 days after the date of the order
of deportation, if the alien demonstrates that his failure
to appear was because of exceptional circumstances.
See Sharma v. INS, 89 F.3d 545 (9th Cir. 1996); In
re W-F-, Int. Dec. 3288 (BIA 1996); 8 C.F.R.
§ 3.23(b)(4)(iii)(1) (1997); second, upon a motion to
reopen filed at any time if the alien demonstrates that
he did not receive proper notice in accordance with the
statute; and third, if the alien demonstrates that he was
in Federal or State custody and did not appear through
no fault of the alien.  INA §242B(c)(3); 8 C.F.R. § 3.23(b)
(4)(iii)(2) (1997).

“Exceptional circumstances” are defined in section
242(f)(2) of the Act as circumstances beyond the control
of the alien, such as serious illness of the alien or death
of an immediate relative, but not including less com-
pelling circumstances beyond the movant’s control.
Further, the language of the Act does not limit the
definition to serious illness or death, as long as the cir-
cumstances are “compelling” and “beyond the control”
of the movant.
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Here, the respondent asserts that he failed to appear
at his hearing because he believed that his hearing was
scheduled at 1:00 p.m. and not 11:00 a.m.  The respon-
dent was given personal notice that his hearing was
scheduled for 11:00 a.m. on January 21, 1998.  Exhibit 3.
The court therefore finds that he was given proper
notice of his hearing.

Moreover, this court finds that the respondent has
not shown that exceptional circumstances existed which
excuse his failure to appear.  The respondent was given
written notice of his hearing date and it was fully
within his power to consult that notice if he was
confused as to what time he should appear in court.  His
excuse that he believed he had an appointment with his
attorney at 11:00 a.m. is unpersuasive.  The respondent
provides no reason for why he arrived an hour late for
his appointment with his attorney.  Accordingly, the
court can only assume that he would have arrived late
for his hearing as well had he realized it was at 11:00
a.m.

Finally, the respondent does not explain why he did
not immediately contact the court at noon on January
21, 1998, after speaking with his attorney and finding
out that he had been ordered deported.  A reasonable
person would have attempted to contact the court as
soon as possible if he had made an in advertent mistake.
Instead, this respondent waited over two months be-
fore filing a motion to reopen with the court.

Accordingly, the court finds that exceptional circum-
stances did not exist for the respondent’s failure to
appear.  His motion will be denied.
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ORDER

WHEREFORE IT IS ORDERED that the respondent’s
motion to reopen should be, and hereby is, DENIED.

/s/    MIMI S. YAM   ______
MIMI S. YAM
Immigration Judge
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APPENDIX D

U.S. DEPARTMENT OF JUSTICE

Executive Office for Immigration Review
Office of the Immigration Judge

In the Matter of:
[SINGH,    RANJIT]  ___________________

Case No.: A   [72-669-621] _____________

Docket:   [San Francisco] _____________

RESPONDENT/ APPLICANT
IN   _     [Deportation]     _   PROCEEDINGS

ORDER OF THE IMMIGRATION JUDGE

On_    [Jan. 21, 1998] __, at  __[11:00]_   ____AM/PM,
pursuant to proper notice, the above entitled matter
was scheduled for a hearing before an Immigration
Judge for the purpose of hearing the merits relative to
the respondent’s/applicant’s request for relief from
deportation/exclusion.  However,

! the respondent/applicant was not present.

⌧ the respondent’s/applicant’s representative was
present; however, the respondent/applicant was
not present.

! neither the respondent/applicant nor the respon-
dent’s/applicant’s representative was present.
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Therefore, as no good cause was given in regard to the
failure to appear at the hearing concerning the request
for relief, I find that the respondent/applicant has
abandoned any and all claim(s) for relief from deporta-
tion/exclusion.

Wherefore, the issue of deportability/excludability hav-
ing been resolved, it is HEREBY ORDERED for the
reasons set forth in the Immigration and Naturalization
Service charging document

! that the applicant be excluded and deported from
the United States.

⌧ that the respondent be deported from the United
States to   [India]  ______.

 [Signature illegible] ______
Immigration Judge

Date:  [1-21-98] ___________
[11:25 am]

[* See Section 242B of INA for Motion to Reopen]

Appeal:  RESERVED/WAIVED (A/I/B)
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APPENDIX E

NOT FOR PUBLICATION

UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

No. 01-71043
INS No. A72-669-621

RANJIT SINGH, PETITIONER

v.

IMMIGRATION NATURALIZATION AND SERVICES,
RESPONDENT

Northern District of California,
San Francisco

[Filed:  Oct. 31, 2002]

ORDER

Before: SCHROEDER, Chief Judge, D.W. NELSON and
REINHARDT, Circuit Judges.

The panel has voted unanimously to deny respon-
dent’s petition for rehearing and to deny the petition
for rehearing en banc.

The full court has been advised of the petition for
rehearing en banc and no judge of the court has
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requested a vote on the petition for rehearing en banc.
Fed. R. App. P. 35(b).

The petition for rehearing and petition for rehearing
en banc are DENIED.
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APPENDIX F

UNITED STATES DEPARTMENT OF JUSTICE
IMMIGRATION COURT

550 Kearny Street, Suite 800
San Francisco, CA 94108

RE:    [     RANJIT SINGH]  _____
FILE:  A# [72 669 621]
DATE:  [10/16/97]

TO:    [     ATTY J.       KAUFMAN]   Personally served by:
[  Initials illegible   ]_  

NOTICE OF HEARING IN DEPORTATION

PROCEEDINGS

Please take notice that the above captioned case has
been scheduled for a (Regular/Master/Custody) Hear-
ing before a Immigration Judge on  [January 21, 1998]   at
[11:00 am]  at

550 Kearny Street, Suite 800
San Francisco, CA 94108

You may be represented in these proceedings, at no
expense to the Government, by an attorney or other
individual who is accredited to represent persons
before an Immigration Judge.  Your hearing date has
not been scheduled earlier than 14 days from the date of
service of the Order to Show Cause, in order to permit
you the opportunity to obtain an attorney or repre-
sentative.  You can request an earlier hearing in
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writing. If you wish to be represented, your attorney or
representative must appear with you at the hearing
prepared to proceed.

Failure to appear at your hearing except for
exceptional circumstances may result in one or more of
the following actions:

1. You may be taken into custody by the Immi-
gration and Naturalization Service and held for further
action.

2. Your hearing may be held in your absence under
Section 242(b) of the Immigration and Nationality Act.
An order of deportation will be entered against you if
the Immigration and Naturalization Service establishes
by clear, unequivocal and convincing evidence that a)
you or your attorney has been provided this notice and
b) you are deportable.

IF YOUR ADDRESS IS NOT LISTED ON THE
ORDER TO SHOW CAUSE, OR IF IT IS NOT
CORRECT, WITHIN FIVE DAYS OF THIS NOTICE
YOU MUST PROVIDE TO THE IMMiGRATION COURT,
SAN FRANSISCO, CA, WRITTEN NOTICE OF YOUR
ADDRESS AND PHONE NUMBER AT WHICH YOU
CAN BE CONTACTED REGARDING THESE
PROCEEDINGS.  IF YOU CHANGE YOUR ADDRESS,
YOU MUST PROVIDE TO THE IMMIGRATION COURT
WRITTEN NOTICE WITHIN FIVE DAYS OF ANY
CHANGE OF ADDRESS, ON FORM EOIR 33.
WRITTEN NOTICE TO THE MOST RECENT AD-
DRESS YOU HAVE PROVIDED WILL BE CON-
SIDERED SUFFICIENT NOTICE TO YOU, AND
THESE PROCEEDINGS CAN GO FORWARD IN YOUR
ABSENCE.
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A list of pro bono attorneys and representatives has
been provided to you by the Immigration and Naturali-
zation Service.

I-485/I-191/FOIR-40/I-589 DUE BY  [On file w/ the
Court].

UPDATED/AMENDED I-589 DUE BY ________________
Clock Waived? yes /no/N/A
0001N/MSY/822/AT
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Alien number:   [72 669 621]

LIMITATION ON DISCRETIONARY RELIEF FOR
FAILURE TO APPEAR

(×) 1. You have been scheduled for a deportation
hearing, at the time and place set forth on the
attached sheet.  Failure to appear for this
hearing other than because of exceptional
circumstances beyond your control** will result
in your being found ineligible for certain forms
of relief under the Immigration and Nationality
Act (see Section A. below) for a period of five
(5) years after the date of entry of the final
order of deportation.

( ) 2. You have been scheduled for an asylum hearing,
at the time and place set forth on the attached
notice.  Failure to appear for this hearing other
than because of exceptional circumstances
beyond your control** will result in your being
found ineligible for certain forms of relief under
the Immigration and Nationality Act (see
Section A. below) for a period of five (5) years
from the date of your scheduled hearing.

( ) 3. You have been granted voluntary departure
from the United States pursuant to section
244(e)(1) of the Immigration and Nationality
Act. Remaining in the United States beyond the
authorized date other than because of excep-
tional circumstances beyond your control** will
result in your being ineligible for certain forms
of relief under the Immigration and Nationality
Act (see Section A. below) for five (5) years
from the date of scheduled departure or the
date of unlawful reentry, respectively.
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( ) 4. A final order of deportation has been entered
against you.  If you fail to appear for deporta-
tion at the time and place ordered by the INS,
other than because of exceptional circumstances
beyond your control** you will not be eligible
for certain forms of relief under the Immi-
gration and Nationality Act (see Section A.
below) for five (5) years after the date that you
are scheduled to appear.

** The term “Exceptional Circumstances”
refers to exceptional circumstances such
as serious illness of the alien or death of
an immediate relative of the alien, but not
including less compelling circumstances.

A. THE FORMS OF RELIEF FROM DEPORTATION
FOR WHICH YOU WILL BECOME INELIGIBLE ARE:

1) Voluntary departure as provided for in section
242(b) of the Immigration and Nationality Act;

2) Suspension of deportation or voluntary depar-
ture as provided for in section 244(e) of the
Immigration and Nationality Act; and

3) Adjustment of status or change of status as
provided for in section 245, 248 or 249 of the
Immigration and Nationality Act.
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This written notice was provided to the alien in
English and in   [     PUNJABI  ] .  Oral notice of the contents
of this notice was given to the alien in his/her native
language, or in a language that he/she understands.

Date:  [10/16/97]

Immigration Judge: ____________________________
or

Clerk of the Court    [    initials illegible   ] _____

cc:  Asst. District Counsel
0002N/MSY/822/at


