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QUESTION PRESENTED

18 U.S.C. 2250(a) imposes criminal penalties on a sex
offender who is required to register under the Sex Of-
fender Registration and Notification Act (SORNA),
42 U.S.C. 16901 et seq., travels in interstate commerce,
and knowingly fails to register. The question presented
is whether SORNA’s registration requirements apply of
their own force to persons convicted of qualifying sex
offenses before SORNA’s enactment, or after SORNA’s
enactment but before its implementation in a particular
jurisdiction.
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In the Supreme Court of the United States

No. 11-611
UNITED STATES OF AMERICA, PETITIONER
.
ROGER DALE TRENT

ON PETITION FOR A WRIT OF CERTIORARI
TO THE UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT

PETITION FOR A WRIT OF CERTIORARI

The Solicitor General, on behalf of the United States of
America, respectfully petitions for a writ of certiorari to
review the judgment of the United States Court of Appeals
for the Sixth Circuit in this case.

OPINIONS BELOW

The opinion of the court of appeals (App., infra,
la-42a) is reported at 654 F.3d 574. The opinion of the
district court (App., infra, 44a-67a) is reported at 568
F. Supp. 2d 857.

JURISDICTION

The judgment of the court of appeals was entered on
August 5, 2011. A petition for rehearing was denied on
August 23, 2011 (App., infra, 43a). The jurisdiction of
this Court is invoked under 28 U.S.C. 1254(1).

ey



2

STATUTORY AND REGULATORY
PROVISIONS INVOLVED

The relevant statutory and regulatory provisions are
reprinted in an appendix to this petition. App., infra,
68a-79a.

STATEMENT

Following a conditional guilty plea in the United
States District Court for the Southern District of Ohio,
respondent was convicted of failing to register and to
update his registration as a convicted sex offender, in
violation of 18 U.S.C. 2250(a). He was sentenced to 36
months of imprisonment, to be followed by a life term of
supervised release. The court of appeals reversed and
dismissed the indictment. App., infra, 1a-42a.

1. a. Since at least 1996, all 50 States and the Dis-
trict of Columbia have had sex-offender-registration
laws. See Smith v. Doe, 538 U.S. 84, 90 (2003). On
July 27, 2006, Congress enacted the Sex Offender Regis-
tration and Notification Act (SORNA), 42 U.S.C. 16901
et seq., which “establishe[d] a comprehensive nation-
al system for the registration of [sex] offenders.”
42 U.S.C. 16901.

SORNA requires, as a matter of federal law, every
sex offender to “register, and keep the registration cur-
rent, in each jurisdiction where the offender resides,
where the offender is an employee, and where the of-
fender is a student.” 42 U.S.C. 16913(a). SORNA de-
fines a “sex offender” as “an individual who was con-
victed of a sex offense” that falls within the statute’s
defined offenses. 42 U.S.C. 16911(1) and (5)-(7).
SORNA provides that a sex offender “shall initially reg-
ister” either “before completing a sentence of imprison-
ment with respect to the offense giving rise to the regis-



3

tration requirement” or, “if the sex offender is not sen-
tenced to a term of imprisonment,” “not later than
3 business days after being sentenced for that offense.”
42 U.S.C. 16913(b). SORNA also directs that, “not later
than 3 business days after each change of name, resi-
dence, employment, or student status,” a sex offender
“shall * * * appear in person in at least 1 jurisdiction
involved pursuant to subsection (a) [i.e., where the sex
offender resides, is an employee, or is a student] and
inform that jurisdiction of all changes in the information
required for that offender in the sex offender registry.”
42 U.S.C. 16913(e).

To enforce SORNA’s registration requirements,
Congress also created a federal criminal offense penaliz-
ing nonregistration. Under 18 U.S.C. 2250(a), a con-
victed sex offender who “is required to register under
[SORNA],” “travels in interstate or foreign commerce,”
and then “knowingly fails to register or update a regis-
tration as required by [SORNA]” may be punished by up
to ten years of imprisonment. Carr v. United States, 130
S. Ct. 2229, 2234-2235 (2010) (quoting 18 U.S.C. 2250(a)).

b. SORNA delegates to the Attorney General the
permissive authority to promulgate regulations in cer-
tain situations:

Initial registration of sex offenders unable to
comply with subsection (b)

The Attorney General shall have the authority to
specify the applicability of the requirements of this
subchapter to sex offenders convicted before the en-
actment of this chapter or its implementation in a
particular jurisdiction, and to prescribe rules for the
registration of any such sex offenders and for other
categories of sex offenders who are unable to comply
with subsection (b).



42 U.S.C. 16913(d).

On February 28, 2007, the Attorney General issued
an interim rule, effective on that date, specifying that
“[t]he requirements of [SORNA] apply to all sex offend-
ers, including sex offenders convicted of the offense for
which registration is required prior to the enactment of
that Act.” 28 C.F.R. 72.3. In the preamble to the rule,
the Attorney General explained that “[c]onsidered fa-
cially, SORNA requires all sex offenders who were con-
victed of sex offenses in its registration categories to
register in relevant jurisdictions, with no exception for
sex offenders whose convictions predate the enactment
of SORNA.” Office of the Att’y Gen., U.S. Dep’t of Jus-
tice, Applicability of the Sex Offender Registration and
Notification Act, 72 Fed. Reg. 8894, 8896 (2007). The
interim rule, however, served the purpose of “confirm-
ing SORNA’s applicability” to “sex offenders with predi-
cate convictions predating SORNA.” Ibid.

In promulgating the interim rule, the Attorney Gen-
eral explained that “[t]he immediate effectiveness of this
rule is necessary” because postponing the rule’s imple-
mentation could impede the effective registration of
“virtually the entire existing sex offender population”
and would thereby risk “the commission of additional
sexual assaults and child sexual abuse or exploitation
offenses * * * that could have been prevented had lo-
cal authorities and the community been aware of [the]
presence” of unregistered sex offenders. 72 Fed. Reg.
at 8896-8897. The Attorney General found that this
“would thwart the legislative objective of ‘protect[ing]
the public from sex offenders and offenders against chil-
dren’ by establishing ‘a comprehensive national system
for the registration of those offenders,”” id. at 8897
(brackets in original) (quoting 42 U.S.C. 16901), because
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“a substantial class of sex offenders could evade the
Act’s registration requirements and enforcement mecha-
nisms during the pendency of a proposed rule and delay
in the effectiveness of a final rule,” 1bid. The Attorney
General therefore determined that it would be “contrary
to the public interest to adopt this rule with the prior
notice and comment period normally required under
5 U.S.C. 553(b) or with the delayed effective date nor-
mally required under 5 U.S.C. 553(d).” Ibid."

2. In 1994, respondent was convicted in Kentucky
state court of second-degree rape for engaging in sexual
intercourse with a 13 year-old girl. Before his release
from prison in November 1997, respondent signed a
Kentucky sex offender registration form and acknowl-
edged his obligation to register as a sex offender until
June 8, 2009, and to notify Kentucky authorities if he
moved. App., infra, 4a.

On May 7, 2007, respondent was convicted of sexual
battery in Indiana state court for sexually abusing his
then-12 year-old stepdaughter. Respondent signed an
Indiana sex offender registration form and acknowl-
edged his obligation to register as a sex offender until
May 7, 2017, and to notify Indiana authorities within
seven days of any change of residence, employment, or
education. App., infra, 4a.

On July 20, 2007, respondent was arrested in Indiana
for probation violations that included failing to register
as a sex offender. On November 25, 2007, respondent

' On December 29,2010, the Federal Register published an Attorney
General order finalizing the interim rule, with one clarifying change in
an example to avoid any inconsistency with this Court’s decision in
Carr, supra. See Office of the Att’y Gen., U.S. Dep’t of Justice, Applic-
ability of the Sex Offender Registration and Notification Act, 75 Fed.
Reg. 81,849 (2010) (to be codified at 28 C.F.R. 72.3 (2011)).
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was found residing in Greenville, Ohio after his step-
daughter notified the Greenville police that respondent
was “stalking and threatening her.” App., infra, 5a.
Respondent had not registered as a sex offender in Ohio
or updated his registration in Indiana. App., infra, 5a.

A federal grand jury in the Southern District of Ohio
returned an indictment charging respondent with one
count of failing to register and update a registration as
a convicted sex offender as required by SORNA, in vio-
lation of 18 U.S.C. 2250(a). The indictment alleged that
respondent’s interstate travel and failure to register
occurred between November 2, 2007, and November 25,
2007. Indictment 1. Respondent moved to dismiss the
indictment on several constitutional and statutory
grounds. The district court denied the motion, and re-
spondent thereafter entered a conditional guilty plea
reserving his right to appeal that denial of his motion to
dismiss. App., infra, ba-6a. The district court sentenced
respondent to 36 months of imprisonment, to be followed
by a life term of supervised release. App., infra, 6a.

3. The court of appeals reversed and dismissed the
indictment. App., infra, 1a-42a.

Relying on circuit precedent, the court of appeals
held that respondent was not required to register as a
sex offender under SORNA at the time of his interstate
travel and failure to register. In United States v. Cain,
583 F.3d 408, 414-419 (6th Cir. 2009), the court of ap-
peals had held that SORNA did not apply of its own
force to sex offenders convicted before SORNA’s enact-
ment. The court had also held that the Attorney Gen-
eral’s February 28, 2007, interim rule was issued in vio-
lation of the Administrative Procedure Act’s (APA) no-
tice, comment, and publication requirements. Id. at 419-
424. And, in United States v. Utesch, 596 F.3d 302, 311
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(6th Cir. 2010), the court of appeals concluded that
SORNA did not become applicable to sex offenders con-
victed of a sex offense before SORNA’s enactment until
August 1, 2008—30 days after publication of the final
SORNA guidelines, which issued after notice and com-
ment and which affirmed that SORNA applies to that
class of sex offenders.

In this case, the court of appeals noted that respon-
dent “did not discuss Cain or Utesch in his brief on ap-
peal,” but that he “altered course” and contended that
both cases were controlling at oral argument. App., in-
fra, 26a. The court also recognized that this Court had
recently granted certiorari in Reynolds v. United States,
No. 10-6549 (argued Oct. 3, 2011), and that this Court’s
decision in Reynolds could resolve the conflict between
the Third Circuit’s decision in the case that controlled
the panel in Reynolds, and the Sixth Circuit’s decisions
in Cain and Utesch. App., infra, 32a n.7. In the mean-
time, the court concluded that the rulings in Cain and
Utesch applied equally to sex offenders convicted after
SORNA'’s enactment but before its implementation in a
particular jurisdiction and that they therefore “dic-
tate[d] the result in this case.” App., infra, 15a.

The court of appeals explained that the relevant stat-
utory language covers both “sex offenders convicted be-
fore” SORNA'’s enactment and sex offenders convicted
before SORNA’s “implementation in a particular juris-
diction,” App., infra, 16a (quoting 42 U.S.C. 16913(d)),
and that “[b]oth categories of sex offenders are subject
to the same authority of the Attorney General to specify
the applicability of the Act to them,” App., infra, 17a.
The court acknowledged that “this interpretation gives
the Attorney General the authority to prescribe the ap-
plicability of the Act to a great majority of sex offenders,
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because few, if any, states would immediately implement
SORNA coincidental with its enactment.” App., infra,
21a. But finding “no statutory basis for treating the
pre-implementation category of sex offenders differ-
ently from pre-enactment sex offenders,” the court of
appeals concluded that “for pre-enactment and pre-im-
plementation sex offenders alike, August 1, 2008, is the
effective date of SORNA,” App., infra, 39a-40a. The
court recognized that if respondent had “been convicted
in a jurisdiction that has adopted February 28, 2007, as
the effective date of the Attorney General’s regulations
specifying retroactive application of the Act to all sex
offenders, or in a jurisdiction that has held that SORNA
was self-effectuating against all sex offenders on the
date of its enactment,” then “his failure to register in
November, 2007, would have been indictable under the
Act.” App., infra, 35a.

4. The government petitioned for panel rehearing
and asked the court of appeals to stay the petition pend-
ing this Court’s decision in Reynolds, supra (No. 10-
6549). The court denied the petition. App., infra, 43a.

REASONS FOR GRANTING THE PETITION

The question whether SORNA’s registration require-
ments apply of their own force to persons convicted of
sex offenses before SORNA’s effective date is currently
before the Court in Reynolds v. United States, No. 10-
6549 (argued Oct. 3, 2011).> Although respondent (un-

? Although the question on which the Court granted certiorari in
Reynolds asks whether the petitioner has standing to challenge the At-
torney General’s interim rule, the decision under review in that case
found that standing was lacking because SORNA applies of its own
force to sex offenders (like the petitioner there) who had already reg-
istered, by virtue of pre-SORNA convictions, as sex offenders under
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like the petitioner in Reynolds) was convicted of a sex
offense after SORNA'’s effective date but before its im-
plementation in a particular jurisdiction, he was also
convicted of a qualifying sex offense before SORNA’s
effective date. See App., infra, 4a. If the Court con-
cludes that SORNA applies of its own force to sex of-
fenders convicted of a sex offense before SORNA’s ef-
fective date, then respondent was properly convicted
under Section 2250(a) because, at the time of his inter-
state travel in November 2007, he was required to regis-
ter as a sex offender based on his 1994 sex offense con-
viction. For many of the same reasons, respondent’s
Section 2250(a) conviction was proper because he was
also required to register based on his 2007 sex offense
conviction. Thus, if the Court reaches that conclusion in
Reynolds, the decision below should be reversed and his
conviction reinstated.

If, however, the Court concludes that SORNA does
not apply of its own force to persons convicted of sex
offenses before SORNA’s effective date, then SORNA
imposed no duty on that class of sex offenders to regis-
ter before the February 28, 2007, promulgation of
the Attorney General’s interim rule confirming that
SORNA'’s registration requirements apply to all sex of-
fenders. See 28 C.F.R. 72.3. That reasoning would also
suggest that SORNA imposed no registration obligation
on sex offenders convicted after SORNA’s enactment
but before its implementation in a particular jurisdic-
tion. Accordingly, if the Court reaches that conclusion
in Reynolds, respondent would not have been required
to register before February 28, 2007. Contrary to the
court of appeals’ decision that controlled the panel here,

state law. See United States v. Reynolds, 380 Fed. Appx. 125, 126
(3d Cir. 2010), cert. granted in part, No. 10-6549 (argued Oct. 3, 2011).
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the government believes that the Attorney General did
not violate the APA in issuing the interim rule and that
respondent therefore was still properly convicted of vio-
lating Section 2250(a), because he traveled in interstate
commerce and thereafter failed to register in November
2007—nine months after that rule issued. Although the
circuits are divided on that issue, see Gov’t Br. at 46
n.21, Reynolds, supra (No. 10-6549), the APA issue in
the present context is of limited and diminishing impor-
tance, see Br. in Opp. at 13-15, Johnson v. United
States, cert. denied, No. 10-10330, 2011 WL 4530572
(Oct. 3, 2011). Accordingly, plenary review on that ques-
tion is not warranted. The Court should instead hold
this petition pending its decision in Reynolds and then
dispose of the petition as appropriate in light of that
decision.

CONCLUSION

The petition for a writ of certiorari should be held
pending this Court’s decision in Reynolds, and disposed
of as appropriate in light of that decision.

Respectfully submitted.

DONALD B. VERRILLI, JR.
Solicitor General

LANNY A. BREUER
Assistant Attorney General

MICHAEL R. DREEBEN
Deputy Solicitor General

MELISSA ARBUS SHERRY
Asststant to the Solicitor
General
DANIEL S. GOODMAN
Attorney

NOVEMBER 2011



APPENDIX A

UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT

No. 08-4482
UNITED STATES OF AMERICA, PLAINTIFF-APPELLEE
V.
ROGER DALE TRENT, DEFENDANT-APPELLANT

Argued: June 9, 2011
Decided and Filed: Aug. 5, 2011

Appeal from the United States District Court
for the Southern District of Ohio at Dayton.
No. 07-00196-001—Walter H. Rice, District Judge.

OPINION

Before: MOORE and GIBBONS, Circuit Judges; BORMAN,
District Judge.”

PAUL D. BORMAN, District Judge. Roger Dale Trent
was indicted on December 11, 2007 in the United States
District Court, Southern District of Ohio. The one-count

" The Honorable Paul D. Borman, United States District Judge for
the Eastern District of Michigan, sitting by designation.

(1a)
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indictment charged that between on or about November
2, 2007, and November 25, 2007, Trent, an individual re-
quired to register under the Sex Offender Registration
and Notification Act (SORNA), 42 U.S.C. § 16901 et seq.,
traveled in interstate commerce to the Southern District
of Ohio and knowingly failed to register and update a
registration as required by SORNA, in violation of
18 U.S.C. § 2250(a), which creates criminal penalties for
failing to register under SORNA.

On May 8, 2008, Trent filed a motion to dismiss
the indictment, arguing: (1) that Congress exceeded
its powers under the Commerce Clause in enacting
SORNA; (2) that he had no duty to register under
SORNA because he was deprived of due process by the
government’s failure to notify him of SORNA'’s require-
ments; (3) that delegating to the Attorney General the
power to make SORNA retroactive violated the non-
delegation doctrine; and (4) that SORNA did not apply
to him because Ohio had not yet substantially imple-
mented SORNA.

The district court denied the motion to dismiss the
indictment, finding that SORNA was a valid exercise of
congressional power under the Commerce Clause and
that in delegating to the Attorney General the authority
to determine the statute’s retroactive effect, Congress
did not violate the non-delegation doctrine. The district
court further ruled that the government’s failure to no-
tify Trent of his obligation to register under SORNA did
not violate due process and that Trent was obligated to
register under SORNA notwithstanding the fact that
Ohio had not fully implemented SORNA on the date of
Trent’s failure to register. On August 1, 2008, pursuant
to Federal Rule of Criminal Procedure 11(a)(2), Trent
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entered a conditional plea of guilty to the offense of fail-
ing to register under SORNA, reserving his right to
seek appellate review of the district court’s denial of his
motion to dismiss. Trent was sentenced on October 30,
2008, to 36 months imprisonment, a $100 victims crime
fund special assessment, and lifetime supervised release.
Judgment was entered on October 31, 2008.

Trent now files his appeal in this Court, reasserting
each of the constitutional and statutory challenges re-
jected by the district court, arguing that the district
judge erred in each of his rulings on Trent’s motion to
dismiss the indictment, and further asserting that his
prosecution under SORNA violates the Tenth Amend-
ment, an argument that Trent did not present in the
district court. For the reasons that follow, we RE-
VERSE the decision of the district court and DISMISS
the indictment because Trent was not required to regis-
ter under SORNA at the time of his indicted failure to
register.’

! Accordingly, we do not reach Trent’s constitutional challenges to
SORNA. The Court notes, however, that subsequent to oral argument
in this matter, the Government filed a letter pursuant to Rule 28(j) of
the Federal Rules of Appellate Procedure withdrawing its standing
argument, asserted in its brief in response to Trent’s Tenth Amend-
ment claim, based on the United States Supreme Court’s recent opinion
in Bond v. United States, _ S. Ct. _, 2011 WL 2369334 at *10 (June
16, 2011) (holding that an individual has standing to assert a Tenth
Amendment claim that a federal statute interferes with state sover-
eignty, subject to a showing of all Article III requirements, i.e. that he
or she has suffered a concrete, particular harm fairly traceable to the
conduct complained of and redressable by a favorable decision). The
Government retained its merits arguments made in response to Trent’s
Tenth Amendment claim.
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I. FACTUAL AND PROCEDURAL BACKGROUND

On or about August 30, 1994, Trent pleaded guilty to
Second Degree Rape in Campbell County Kentucky Cir-
cuit Court for engaging in sexual intercourse with a 13
year-old female juvenile and was sentenced to five (5)
years confinement. Trent served three years of his sen-
tence and was released from jail on November 25, 1997.
Under Kentucky law, Trent was required to register as
a sex offender, and on November 10, 1997, Trent signed
a Kentucky Sex Offender Registration Form which noti-
fied him of his duty to register as a sex offender until
June 8, 2009, and to notify Kentucky authorities if his
place of residence changed.

On or about May 20, 2002, Trent was accused of mo-
lesting his 12 year-old stepdaughter and was arrested
for sexual battery by the Randolph County, Indiana
Sheriff’s Office. Eventually, on May 7, 2007, Trent was
convicted of Sexual Battery in Randolph County Indiana
Circuit Court, based upon the allegations of sexual
abuse made against him by his stepdaughter. Trent was
sentenced to three (3) years confinement with credit for
time served and two (2) years probation. Following his
May 7, 2007 conviction, Trent was required to register
as a sex offender, and on May 11, 2007 he signed an In-
diana Sex Offender Registration Form which notified
him of his duty to register as a sex offender until May 7,
2017, and notify the Indiana County Sheriff’s Office
within seven (7) days of any change in his place of resi-
dence, employment or education. At the time of his May
11, 2007 registration, Trent indicated a residence at
9392 Seibt Road, Bradford, Ohio, 45308.
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On July 20, 2007, Trent was arrested in Indiana for
probation violations for failing to register as a sex of-
fender and failing to keep his Indiana probation officer
informed of his home address. Trent spent 108 days in
jail for violating his probation.

On November 25, 2007, the Darke County Ohio Sher-
iff’s Department determined that Trent was residing in
Greenville, Ohio. The Darke County Sheriff’s Depart-
ment had been alerted to Trent’s movements by Trent’s
stepdaughter who lived in Greenville, Ohio, and notified
Greenville police that Trent was stalking and threaten-
ing her.

At no time did Trent notify Ohio authorities of his
address in Greenville, Ohio, as required by Ohio’s sex
offender registration law, nor did Trent notify Indiana
authorities of his change of address, as required by his
May 11, 2007 Sex Offender Registration Form.

Trent was arrested by federal authorities in Green-
ville, Ohio, on December 6, 2007, and charged with
knowingly failing to register and update his registration
from on or about November 2, 2007, to November 25,
2007, as required by both Indiana and Ohio law and as
required by SORNA. The December 12, 2007, one-count
indictment filed against Trent charges that: “Between
on or about November 2, 2007 and November 25, 2007,
the defendant, ROGER DALE TRENT, an individual
required to register under the Sex Offender Registra-
tion and Notification Act, traveled in interstate com-
merce to the Southern District of Ohio and did know-
ingly fail to register and update a registration as re-
quired by the Sex Offender Registration and Notifica-
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tion Act. In violation of Title 18, United States Code,
Section 2250(a).”

On August 1, 2008, pursuant to Federal Rule of
Criminal Procedure 11(a)(2), Trent entered a conditional
plea of guilty based upon the admitted facts discussed
above and reserved the right to seek appellate review of
the district court’s denial of his motion to dismiss the
indictment. Judgment was entered on October 31, 2008,
and Trent was sentenced to 36 months of imprisonment
with lifetime supervised release with numerous condi-
tions of supervision. This timely appeal followed.

Trent’s appeal was held in abeyance pending this
Court’s decision in United States v. Utesch, 596 F.3d 302
(6th Cir. 2010). In Utesch, discussed at greater length
wnfra, this Court held that SORNA’s registration re-
quirements did not apply to Utesch, who was convicted
of a sex offense before SORNA was enacted on July 27,
2006, because his failure to register occurred before the
Attorney General’s guidelines on retroactive application
of SORNA became effective on August 1, 2008.

This Court in Utesch did not have occasion to address
the issue presented in this case—whether a sex of-
fender, who was convicted of a sexual offense after en-
actment of SORNA on July 27, 2006, but before SORNA
was implemented in a particular jurisdiction (here Ohio),
was required to register under the Act at any time be-
fore the Attorney General promulgated valid rules spec-
ifying the application of SORNA to such pre- implemen-
tation convictions. The issue is one of first impression in
this circuit, and the Court is not aware of any decisions



Ta

in our sister circuits that have addressed this exact is-

sue.

Based on this Court’s reasoning and holdings in
Unated States v. Cain, 583 F.3d 408 (6th Cir. 2010) and
Utesch, supra, sex offenders like Trent, who were con-
victed of failing to register before a particular jurisdic-
tion had implemented SORNA, like sex offenders who
failed to register before SORNA was enacted, were not
required to register under SORNA until the Attorney
General promulgated valid rules specifying when or
whether the Act would apply to them.

II. ANALYSIS
A. Standard of Review

In reviewing a motion to dismiss an indictment, we
review the district court’s legal conclusions de novo and
its finding of facts for clear error or an abuse of discre-
tion. Utesch, 596 F.3d at 306. In this case, there are no
operative facts in dispute. Trent disputes the applicabil-
ity of SORNA to his failure to register and challenges
the constitutionality of the Act on multiple grounds.
Accordingly, our review is de novo.

B. Retroactive Application of SORNA to Pre-
Enactment Sex Offenders

On July 27, 2006, in an effort to bring a measure of
cohesiveness to the existing “patchwork” of state and

? The question presented by Trent’s conviction is distinet from the
issue, discussed infra at p. 29,0f whether a sex offender who is required
to register under the Act can avoid that obligation because a particular
jurisdiction has not fully implemented SORNA. This latter question
has been uniformly answered in the negative against defendants, by
every circuit to have analyzed the issue.
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federal sex-offender registration systems, Congress en-
acted the Sex Offender Registration and Notification
Act (“SORNA” or “the Act”), codified at 42 U.S.C.
§ 16901 et seq., as Title I of the Adam Walsh Child Pro-
tection and Safety Act, Pub. L. 109-248, Tit. I, 120 Stat.
590. Title 42 U.S.C. § 16913 creates the sex offender
registration requirements, and 18 U.S.C. § 2250(g) im-
poses criminal penalties for failing to register under the
Act. The registration requirements and criminal penal-
ties imposed for failing to register under the Act are just
one aspect of the comprehensive effort embodied in the
Act to create, over time, a set of national minimum stan-
dards for the registration of sex offenders in all jurisdic-
tions.

Section 16913 sets forth the registry requirements
for sex offenders:

(a) In general

A sex offender shall register, and keep the registra-
tion current, in each jurisdiction where the offender
resides, where the offender is an employee, and
where the offender is a student. For initial registra-
tion purposes only, a sex offender shall also register
in the jurisdiction in which convicted if such jurisdic-
tion is different from the jurisdiction of residence.

(b) Initial registration
The sex offender shall initially register—

(1) before completing a sentence of imprisonment
with respect to the offense giving rise to the regis-
tration requirement; or
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(2) not later than 3 business days after being sen-
tenced for that offense, if the sex offender is not sen-
tenced to a term of imprisonment.

(c) Keeping the registration current

A sex offender shall, not later than 3 business days
after each change of name, residence, employment,
or student status, appear in person in at least 1 juris-
diction involved pursuant to subsection (a) of this
section and inform that jurisdiction of all changes in
the information required for that offender in the sex
offender registry. That jurisdiction shall immedi-
ately provide that information to all other jurisdic-
tions in which the offender is required to register.

(d) Initial registration of sex offenders unable to
comply with subsection (b) of this section

The Attorney General shall have the authority to
specify the applicability of the requirements of this
subchapter to sex offenders convicted before the en-
actment of this chapter or its implementation in a
particular jurisdiction, and to prescribe rules for the
registration of any such sex offenders and for other
categories of sex offenders who are unable to comply
with subsection (b) of this section.

(e) State penalty for failure to comply

Each jurisdiction, other than a Federally recognized
Indian tribe, shall provide a criminal penalty that
includes a maximum term of imprisonment that is
greater than 1 year for the failure of a sex offender
to comply with the requirements of this subchapter.

42 U.S.C. § 16913.
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Title 18 U.S.C. § 2250 criminalizes the failure to reg-
ister or update registration for any person who (1) “is
required to register under [SORNA],” (2) “travels in in-
terstate or foreign commerce,” and (3) “knowingly
fails to register or update a registration as required by
[SORNA]L” 18 U.S.C. § 2250. The Supreme Court re-
cently held that these three elements are to be satisfied
sequentially: “It is far more sensible to conclude that
Congress meant the first precondition to § 2250 liability
to be the one it listed first: a ‘require[ment] to register
under [SORNA]’” Carr v. United States, 130 S. Ct.
2229, 2235-36 (2010). Concluding that interstate travel
that occurred prior to enactment of SORNA on July 27,
2006, cannot form the basis for liability under the Act,
the Court explained: “Once a person becomes subject to
SORNA’s registration requirements, which can occur
only after the statute’s effective date, that person can be
convicted under § 2250 if he thereafter travels and then
fails to register.” Id. at 2236.

The issue presented in this case is whether SORNA
applied to Trent on the date of his indicted failure to
register such that he was “required to register” under
SORNA, the first element which must be established for
imposition of criminal liability under the Act. Trent ar-
gues that he was not required to register under SORNA
because at the time of his indicted failure to register,
Ohio had not yet implemented SORNA and the Attorney
General had not yet ruled on the retroactive application
of SORNA to sex offenders who failed to register in a
jurisdiction that had not yet implemented SORNA. The
District Court held that the Attorney General’s Febru-
ary 28, 2007, interim rule, which specified that SORNA
applied to all sex offenders, including those like Trent
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who were convicted in jurisdictions that had not fully
implemented SORNA, was applicable to Trent on the
date of his indicted failure to register in November,
2007. Since the District Court issued its opinion in this
case, much has transpired on the SORNA legal land-
scape and resolution of the issue presented in this case
is now dictated by this Court’s post-2008 decisions in
Cain and Utesch, supra.

In Cain, this Court held that SORNA did not apply
retroactively of its own force and that SORNA unambig-
uously delegated to the Attorney General the sole au-
thority to determine the retroactive application of the
statute to “pre-enactment” sex offenders, i.e., sex of-
fenders convicted before enactment of SORNA on July
27,2006. 583 F.3d at 420. This Court relied on the plain
language of § 16913(d) which provides in pertinent
part: “The Attorney General shall have the authority to
specify the applicability of the requirements of this sub-
chapter to sex offenders convicted before July 27,
2006 or its implementation in a particular jurisdiction.
... 742 U.S.C. §16913(d). The Court then concluded
that the Attorney General had not validly, in confor-
mance with the Administrative Procedure Act (APA), es-
tablished such regulations on the date of Cain’s alleged
failure to register between October 16, 2006 and March
28, 2007. 583 F.3d at 419-20. This Court reasoned that
the Attorney General failed to provide a “good cause”
justification for dispensing with notice and comment and
directing immediate effectiveness of a February 28,
2007, Interim Rule specifying application of the Act to
pre-enactment sex offenders. Id. at 423. This Court
further ruled that the Interim Rule could take effect, if
at all, no sooner than thirty days after its publication on
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February 28, 2007, which preceded the date of Cain’s
indicted failure to register during a period ending on
March 28, 2007. Id. at 423. This Court concluded that
“[b]ecause the Attorney General did not issue [a regula-
tion specifying application of SORNA to a sex offender
convicted before its enactment] in compliance with the
notice and comment and publication requirements of the
APA within the time period charged in Cain’s indict-
ment, the indictment must be dismissed.” Id. at 424.

In Utesch, this Court had occasion once again to ad-
dress the retroactive application of SORNA to a pre-
enactment sex offender. This Court first recognized
that the government’s argument that SORNA applied of
its own force to pre-enactment sex offenders was re-
jected and foreclosed by the holding in Cain, supra, that
SORNA “vested the retroactivity decision with the At-
torney General.” 596 F.3d at 308. Turning to the issue
presented by Utesch’s alleged failure to register as sex
offender from September 1, 2006, to November 12, 2007,
this Court concluded that the Attorney General’s regula-
tions applying SORNA to defendants who were con-
victed before SORNA was enacted on July 27, 2006,
were not effective until the Attorney General issued fi-
nal guidelines in full compliance with the APA rule mak-
ing procedures on August 1, 2008. 596 F.3d at 311.

As this Court explained in Utesch, there were three
possible candidates for validly promulgated regulations:
(1) the February 28, 2007, “immediately effective” In-
terim Rule issued by the Attorney General, 72 Fed. Reg.
8894 (the “Interim Rule”); (2) the May 30, 2007, SMART
Guidelines (an acronym derived from the “Office of Sex
Offender Sentencing, Monitoring, Apprehending, Regis-
tering and Tracking,” which was created by SORNA and
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authorized to administer the standards for sex offender
registration and notification that are set forth in
SORNA and interpreted and implemented in the
SMART Guidelines), 72 Fed. Reg. 30,210 (the “Prelimi-
nary SMART Guidelines”); and (3) the July 2, 2008, Fi-
nal SMART guidelines, which became effective on Au-
gust 1, 2008, after notice and comment, 73 Fed. Reg.
38,030 (the “Final SMART Guidelines”).? 596 F.3d at
308.

In settling on the August 1, 2008, effective date, this
Court in Utesch rejected arguments for the adoption of
two earlier possible dates based upon the Interim Rule
or the Preliminary SMART Guidelines. This Court
found that the Attorney General failed to provide “good
cause” to justify dispensing with notice and comment on

? Since our opinion in Utesch, the Attorney General has issued a Fin-
al Rule, finalizing the February 28, 2007 Interim Rule, 75 Fed. Reg.
81,849 (“the Final Rule”). The Final Rule, issued December 29, 2010,
and effective January 28, 2011, reiterates the Attorney General’s posi-
tion asserted in the Interim Rule and through the Final SMART Guide-
lines, that SORNA applies to all sex offenders, regardless of when they
were convicted. The Attorney General specifically addressed this
Court’s holding in Utesch that the Final SMART Guidelines “are, inde-
pendently of the interim rule, a valid final rule providing that SORNA
applies to all sex offenders, including those whose convictions predate
SORNA.” 75 Fed. Reg. at 81850. The Attorney General found “no disa-
greement with that conclusion” but also stated that its final rulemaking
“does not reflect agreement with the earlier conclusions of the Sixth
Circuit holding [in Cain] that the interim rule was invalid at the time of
its publication and that SORNA does not apply retroactively of its own
force.” 75 Fed. Reg. at 81850. The Final Rule, however, takes no defin-
itive position on whether SORNA’s requirements applied to pre-
enactment sex offenders of their own force or were dependent for their
retroactive application on rulemaking by the Attorney General. 75 Fed.
Reg. at 81850-81851. Cain remains the applicable legal precedent in
this Circuit.



14a

the February 27, 2008, Interim Rule which therefore
was never finalized pursuant to APA procedures and
further concluded that the May 30, 2007 Preliminary
SMART Guidelines were just that—proposed and pre-
liminary—and did not carry the force of law. 596 F.3d
at 310-11. Because only the July 2, 2008, Final SMART
Guidelines, published for notice and comment and effec-
tive thirty days later on August 1, 2008, fully complied
with the APA, this Court concluded unequivocally that:
“SORNA became effective against offenders convicted
before its enactment thirty days after the final SMART
guidelines were published: that is, on August 1, 2008.”
Id. at 311.*

* Asthe Supreme Court recently recognized in Carr, the circuits re-
main divided on the issues of (1) whether SORNA applied retroactively
of its own force and, if it did not, (2) when the Attorney General issued
valid regulations regarding retroactive application to pre-enactment sex
offenders. Carr recognized the circuit splits on these issues but ex-
pressed no view on the proper resolution of either issue. 130 S. Ct. at
2234 n.2.

The First, Second, Third, Eighth and Tenth Circuits have concluded
that SORNA applied to pre-enactment convicted sex offenders with
pre-existing obligations to register on the date it was enacted and that
application to such pre-enactment convicted sex offenders was not de-
pendent on further action by the Attorney General. See United States
v. DiTomasso, 621 F.3d 17, 23 (1st Cir. 2010); United States v. Fuller,
627 F.3d 499, 507 (2d Cir. 2010); United States v. Shenandoah, 595 F.3d
151, 157-58 (3d Cir. 2010); Unated States v. May, 535 F.3d 912, 918-919
(8th Cir. 2008); and United States v. Hinckley, 550 F.3d 926, 929-935
(10th Cir. 2008).

The Ninth Circuit has agreed with this Court that action by the At-
torney General was required under the Act before pre-enactment con-
victed sex offenders could be required to register under the Act and
that SORNA was not effective against pre-enactment convicted sex
offenders until August 1, 2008 when the SMART guidelines became
final. United States v. Valverde, 628 F.3d 1159, 1160 (9th Cir. 2010).
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C. SORNA Did Not Apply to Trent on the Date of His
Indicted Failure to Register (November 2-25, 2007)
Because, as a Pre-Implementation Sex Offender,
He Was Not Required to Register Under the Act
Until August 1, 2008

The rulings of this Court in Cain and Utesch, while
specifically addressing the retroactive application of
SORNA only to pre-enactment sex offenders, also dic-
tate the result in this case as to a pre-implementation
sex offender, i.e., one whose conviction for a sexual of-

See also United States v. Cotton, 760 F. Supp. 2d 116, 132 (D.D.C. 2011)
(“This court agrees with the reasoning of the Sixth and Ninth Circuits,
under which the interim rule is invalid and SORNA did not become ef-
fective until August 1, 2008, thirty days after the final SMART guide-
lines were issued.”).

The Fourth and Eleventh Circuits, while agreeing that the Attorney
General was uniquely authorized to specify retroactive application of
the Act, have concluded that the Attorney General had “good cause” to
forego notice and comment and to make the February 28, 2007 Interim
Rule immediately effective, and have adopted that date as the effective
date for sex offenders convicted before SORNA was enacted. United
States v. Gould, 568 F.3d 459, 469-70 (4th Cir. 2000); United States v.
Dean, 604 F.3d 1275, 1278-83 (11th Cir. 2010).

In United States v. Dixon, 551 F.3d 578, 582 (7th Cir. 2008), rev’d on
other grounds sub nom. Carrv. United States, U.S. ,130 S. Ct.
2229 (2010), the Seventh Circuit did not explicitly address the good
cause issue, but recognized that the Act required the Attorney General
to specify retroactivity of the Act, which, the court found, “the Attor-
ney General did in his regulation of February 28, 2007.” In United
States v. Johnson, 632 F.3d 912, 922 (5th Cir. 2011), the Fifth Circuit
agreed that the Act required rulemaking by the Attorney General,
concluded that the Attorney General did not have good cause to forego
notice and comment and implied that the effective date of the Act, had
notice and comment been provided for, would have been March 30,
2007. The Fifth Circuit ultimately concluded, however, that the error
was harmless in Johnson’s case. 632 F.3d at 928-33.
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fense occurred after SORNA’s July 27, 2006, enactment
but before SORNA was implemented in a particular jur-
isdiction—here Ohio.” The resolution of this issue de-
rives, as it did in Cain, from the plain language of the
Act, language which this Court has already interpreted
as to the class of pre-enactment sex offenders. Trent,
although convicted of a sex offense after enactment of
SORNA, falls into a second category of sex offenders
also carved out by Congress to be subject to the Act’s
provisions only after specification by the Attorney Gen-
eral as to retroactive application. The relevant statutory
language provides that:

The Attorney General shall have the authority to
specify the applicability of the requirements of this
subchapter to sex offenders convicted before July 27,
2006 [the date of enactment] or its implementation in
a particular jurisdiction, and to prescribe rules for
the registration of any such sex offenders and for
other categories of sex offenders who are unable to
comply with subsection (b).

42 U.S.C. § 16913(d). The first clause of this subsection
provides that the Attorney General shall have the au-
thority to specify the applicability of the Act to sex of-
fenders convicted (1) before its July 27, 2006, enactment
or (2) before its implementation in a particular jurisdie-
tion. This Court recognized these two distinct catego-
ries of sex offenders in Cain, noting that: “Congress
employed language specifying that SORNA could apply
to all sex offenders, but that the Attorney General would
specify when offenders with past convictions and offend-

® Thereis no dispute that neither Ohio, nor Indiana, had implement-
ed SORNA at the time of Trent’s indicted failure to register. See http://
WWW.0jp.gov/smart/sorna.htm.
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ers convicted before the states fully implemented
SORNA would be required to register.” 583 F.3d at 417.
Grammatical structure cannot be ignored in the en-
deavor of statutory construction. See Bloate v. United
States, _U.S. , 130 S. Ct. 1345, 1354 (2010) (noting
that to ignore structure and grammar “would violate
settled principles of statutory construction”). Use of the
coordinating conjunction “or” in the first clause of sec-
tion 16913(d) indicates the joining within this independ-
ent clause of two distinct groups of individuals, sex of-
fenders convicted before SORNA was enacted and sex
offenders convicted before SORNA was implemented in
a particular jurisdiction. Because implementation by
the states could only occur after SORNA was enacted,
this language contemplates a post-enactment sex of-
fender like Trent. Both categories of sex offenders are
subject to the same authority of the Attorney General to
specify the applicability of the Act to them. See Cain,
583 F.3d at 415 (quoting § 16913(d)) (“The identity of the
offenders to whom SORNA did not apply without speci-
fication [by the Attorney General] is clear: ‘sex offend-
ers convicted before the enactment of this Act or its im-
plementation in a particular jurisdiction.’”

The Attorney General’s Preliminary and Final
SMART Guidelines demonstrate that the authority
granted to the Attorney General in § 16913(d) to deter-
mine retroactive application of the Act encompassed
both pre-enactment and pre-implementation sex offend-
ers. Both the Preliminary and Final SMART Guidelines
distinctly specify the applicability of SORNA to these
two groups under the uniform heading of “Retroactiv-
ity:”
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C. Retroactivity

The applicability of the SORNA requirements is not
limited to sex offenders whose predicate sex offense
convictions occur following a jurisdiction’s implemen-
tation of a conforming registration program. Rather,
SORNA’s requirements apply to all sex offenders, in-
cluding those whose convictions predate the enact-
ment of the Act. The Attorney General has so pro-
vided in 28 CFR part 72, pursuant to the authority
under SORNA section 113(d) to “specify the applica-
bility of the requirements of [SORNA] to sex offend-
ers convicted before the enactment of this Act or its
implementation in a particular jurisdiction.”

ok ok

Retroactive Classes

SORNA applies to all sex offenders, including those
convicted of their registration offenses prior to the
enactment of SORNA or prior to particular jurisdic-
tions’ incorporation of the SORNA requirements into
their programs.

72 Fed. Reg. 30,212, 30,228 (Preliminary SMART Guide-
lines).

Similar language appears throughout the Final
SMART Guidelines, where pre-enactment and pre-
implementation sex offenders are referred to in tandem:

Retroactivity: Some commenters objected to, or ex-
pressed concerns about, provisions of the guidelines
that require that jurisdictions apply the SORNA re-
quirements “retroactively” to certain categories of
offenders whose sex offense convictions predate the
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enactment of SORNA or its implementation in a par-
ticular jurisdiction. . . . Parallel explanation has
also been provided in relation to pre-SORNA (or
pre-SORNA-implementation) convictions that raise
a sex offender’s tier classification under SORNA on
grounds of recidivism.

ok Xk

Where the critical comments about the guidelines’
treatment of retroactivity went beyond consider-
ations that fail to distinguish sex offenders with pre-
SORNA (or pre-SORNA-implementation) convic-
tions from those with more recent convictions,
they tended to argue that retroactive application of
SORNA'’s requirements would be unconstitutional, or
would be unfair to sex offenders who could not have
anticipated the resulting applicability of SORNA’s
requirements at the time of their entry of a guilty
plea to the predicate sex offense.

ok %

C. Retroactivity

The applicability of the SORNA requirements is not
limited to sex offenders whose predicate sex offense
convictions occur following a jurisdiction’s implemen-
tation of a conforming registration program. Rather,
SORNA’s requirements took effect when SORNA
was enacted on July 27, 2006, and they have applied
since that time to all sex offenders, including those
whose convictions predate SORNA’s enactment.

73 Fed. Reg. 38,030, 38,036, 38,046 (emphasis added).
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Had the Attorney General’s authority to determine
retroactive application of SORNA been limited only to
pre-enactment sex offenders, there would have been no
need for discussion of the pre-implementation group in
the Guidelines. As this Court recognized in Cain, the
plain language of the Act provides that “the Attorney
General would specify when offenders with past convic-
tions and offenders convicted before the states fully im-
plemented SORNA would be required to register.” 583
F.3d at 417. “Because the Attorney General has author-
ity to “specify” the applicability of SORNA’s require-
ments to certain sex offenders, SORNA did not apply to
those offenders until the Attorney General exercised
that authority. . . . ” Id. at 414. In Cain, this Court
rejected several arguments that the statutory language
was ambiguous, concluding:

Congress did not enact language providing a default
position that the statute applied unless the Attorney
General excused compliance; the statute does not
read “the Attorney General shall have the authority
to waive the applicability of the requirements of this
subchapter.” Rather, pursuant to § 16913(d),
SORNA did not apply to certain offenders until the
Attorney General specified that it did.

583 IF.3d at 415.

Trent was convicted of a sex offense on May 5, 2007,
after SORNA’s enactment, but his interstate travel and
failure to register under SORNA occurred before Ohio
had implemented SORNA. Thus, while Trent cannot es-
cape application of the Act’s registration requirements
as a pre-enactment sex offender, the Act’s registration
requirements did not apply to him unless and until the
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Attorney General promulgated rules specifying that
SORNA applied to this second category of sex offenders,
pre-implementation sex offenders, whose convictions
predate a particular jurisdiction’s implementation of
SORNA. This Court held in Utesch that August 1, 2008,
is the effective date of the Attorney General’s regula-
tions specifying the retroactive application of SORNA.
596 F.3d at 307. Trent’s indicted failure to register be-
tween November 2, 2007, and November 25, 2007, oc-
curred before SORNA’s registration requirement ap-
plied to him.

This Court’s holdings and reasoning in Cain and
Utesch compel the conclusion that Trent was not re-
quired to register at any time before the Attorney Gen-
eral’s regulations became effective on August 1, 2008.
Trent was convicted of failing to register in Ohio in and
around November, 2007. While this failure to register
was a violation of both Ohio and Indiana law, it was not
also a separate and independent violation of SORNA, in
a jurisdiction that had not yet implemented the Act, be-
cause it occurred before the Attorney General validly
specified the retroactive application of SORNA to pre-
implementation sex offenders.

Admittedly, this interpretation gives the Attorney
General the authority to prescribe the applicability of
the Act to a great majority of sex offenders, because
few, if any, states would immediately implement
SORNA coincidental with its enactment. Some courts
have argued, with respect to the pre-enactment popula-
tion of sex offenders, that such an interpretation could
result in an Act that might never achieve the stated leg-
islative goal of a “comprehensive registration regime”
because the Attorney General could decide “in his or her
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unfettered discretion” not to require any pre-enactment
sex offenders to register. See United States v. Hinck-
ley, 550 F.3d 926, 944 n.3 (10th Cir. 2008) (Gorsuch, J.
concurring). However, as this Court observed in Cain,
the parade of horribles expressed in Judge Gorsuch’s
concurring opinion ignores the political reality that
the Attorney General would not make such a choice:
“Moreover, the related argument that SORNA is not
comprehensive because an Attorney General might not
require any pre-SORNA offenders to register disre-
gards the political reality that an Attorney General was
unlikely to do so.” Cain, 583 F.3d at 417 (noting Judge
Gorsuch’s concurring opinion in Hinckley.) And, in fact,
the Attorney General has exercised his authority and
specified retroactive applicability to both pre-enactment
and pre-implementation sex offenders, just as the stat-
ute presumed he would. All sex offenders whose inter-
state travel and failure to register occurred after August
1, 2008, are required to register under the Act.’

It is not anomalous or inexplicable to think that Con-
gress would have delegated such broad authority to the
Attorney General regarding retroactivity, given the At-
torney General’s expertise in such legal matters. As the
history of SORNA in the courts proves, the Act has

6 After the Supreme Court’s holding in Carr that SORNA does
not apply to sex offenders whose interstate travel occurred prior to
SORNA’s effective date, it follows that pre-enactment and pre-
implementation sex offenders must both travel interstate and fail to
register after August 1, 2008, the Act’s effective date as to them. See
United States v. Dietrich, 409 F. App’x 993, 994 (9th Cir. 2011) (recog-
nizing the Ninth Circuit’s agreement with this Court’s holding in Utesch
that August 1, 2008 is the effective date of SORNA as to pre-enactment
sex offenders and reversing a conviction where the sex offender’s inter-
state travel occurred in April, 2008).
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faced numerous constitutional and statutory challenges,
and the decision to provide the Attorney General with
preliminary authority to analyze the often controversial
issue of retroactivity was sound. As the Fifth Circuit
noted in Unaited States v. Johnson, 632 F.3d 912 (5th
Cir. 2011):

Congress could have struck for a comprehensive and
uniform registration system while relying on the At-
torney General to define its specifics. SORNA did
not require that the national registry be immediately
created. The Act gave states years to comply with
its requirements, and only three states to-date have
complied. Giving the Attorney General authority to
determine the statute’s application to pre-enactment
offenders would allow an agency that is an expert in
criminal law to negotiate the details of retroactivity
and the interactions between the pre-existing state
systems.

Id. at 926. This same observation applies with equal
force to the category of pre-implementation sex offend-
ers, whose registration under the Act necessarily impli-
cates “interactions between pre-existing state systems.”
See i1d. As contemplated by the Act, the Attorney Gen-
eral has spoken and addressed many of the statutory
and constitutional issues that have been litigated since
SORNA was enacted.

It is also important to remember that Trent was sub-
ject to numerous pre-existing sex offender registration
laws, both state and federal, which carried their own
criminal penalties. Thus, in delegating to the Attorney
General the time and authority to specify retroactive
application of SORNA’s new and more severe criminal
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penalties, Congress did not give pre-enactment and pre-
implementation sex offenders a free pass. Certain as-
pects of the enforcement of sex offender registration
laws have traditionally been left to the states, as this
Court recognized in Cain and as the Supreme Court rec-
ognized in Carr, and delaying the effectiveness of the
Act as to certain sex offenders did not affect those exist-
ing laws and penalties. In declining to adopt language
expressly subjecting any unregistered sex offender who
ever traveled in interstate commerce to liability under
the Act, the Court in Carr explained that the choice to
treat federal and state offenders differently was an his-
torically-based and reasonable one:

There is nothing “anomal[ous]” about such a choice.
To the contrary, it is entirely reasonable for Con-
gress to have assigned the Federal Government a
special role in ensuring compliance with SORNA’s
registration requirements by federal sex offenders—
persons who typically would have spent time under
federal criminal supervision. It is similarly reason-
able for Congress to have given the States primary
responsibility for supervising and ensuring compli-
ance among state sex offenders and to have sub-
jected such offenders to federal criminal liability
only when, after SORNA’s enactment, they use the
channels of interstate commerce in evading a State’s
reach.

In this regard, it is notable that the federal sex-
offender registration laws have, from their inception,
expressly relied on state-level enforecement. Indeed,
when it initially set national standards for state sex-
offender registration programs in 1994, Congress did
not include any federal criminal liability. Congress
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instead conditioned certain federal funds on States’
adoption of “criminal penalties” on any person “re-
quired to register under a State program . . . who
knowingly fails to so register and keep such registra-
tion current.” Jacob Wetterling Crimes Against
Children and Sexually Violent Offender Registration
Act, Pub. L. 103-322, Tit. XVII, § 170101(c), 108 Stat.
2041, 42 U.S.C. § 14071(d). Two years later, Con-
gress supplemented state enforcement mechanisms
by subjecting to federal prosecution any covered sex
offender who “changes address to a State other than
the State in which the person resided at the time of
the immediately preceding registration” and “know-
ingly fails to” register as required. Pam Lychner
Sexual Offender Tracking and Identification Act of
1996, Pub. L. 104-236, § 2, 110 Stat. 3095, 3096, 42
U.S.C. §§ 14072(g)(3), (I). The prospective orienta-
tion of this provision is apparent. No statutory gap
necessitated coverage of unregistered offenders who
“change[d] address” before the statute’s enactment;
the prosecution of such persons remained the prov-
ince of the States.

130 S. Ct. at 2238-39. Similarly in this case, the Court
will not question the legislative choice to leave the ques-
tion of SORNA’s applicability to pre-enactment and pre-
implementation sex offenders to the Attorney General’s
rule making authority, despite the fact that such a
choice delayed the immediate effectiveness of the Act
with respect to a certain number of sex offenders. “Giv-
en the patchwork of state approaches toward sex of-
fender registration that existed prior to the enactment
of SORNA, it was not ‘absurd’ for Congress to delegate
this authority to the Attorney General, with the intent
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that he exercise it to effectuate a comprehensive regis-
tration system.” United States v. Hatcher, 560 F.3d 222,
229 (4th Cir. 2009).

D. As a Pre-Implementation Sex Offender in Ohio,
Trent’s Obligation to Register Under the Act Was
Dependent on the Attorney General’s Rule Mak-
ing, Not on Ohio’s Substantial Implementation of
SORNA

Trent did not discuss Cain or Utesch in his brief on
appeal, although his case was held in abeyance pending
this Court’s ruling in Utesch. At oral argument, how-
ever, Trent altered course and argued that Cain and
Utesch are controlling, and that a pre-implementation
sex offender should be categorized in the same way that
a pre-enactment sex offender has been categorized un-
der the Act, i.e., as subject to SORNA’s registration re-
quirements only after final rule making by the Attorney
General. In his brief on appeal, however, Trent urged
the Court to conclude, without reference to Cain or
Utesch, that despite the fact that Trent was convicted of
a sexual offense after the enactment of SORNA, the Act
cannot be applied to him because Ohio had not imple-
mented SORNA at the time of Trent’s conviction for fail-
ure to register and because on the date of his indicted
failure to register, the Attorney General had not yet is-
sued a regulation declaring that SORNA applies to those
convicted before the Act is implemented in a particular
jurisdiction. Trent relied in his brief on the Attorney
General’s May 30, 2007, Preliminary SMART Guidelines
and quoted the following language from those guidelines
that he contends supports the proposition that pre-
SORNA implementation convicted sex offenders have a
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duty to register only after the jurisdiction implements
SORNA:

With respect to sex offenders with pre-SORNA or
pre-SORNA-implementation convictions who remain
in the prisoner, supervision, or registered sex of-
fender populations at the time of implementation
. . . jurisdictions should endeavor to register them
in conformity with SORNA as quickly as possible.

Trent’s argument reaches the right result in his case,
but for the wrong reason. First, this Court held in
Utesch that the Attorney General’s Preliminary SMART
Guidelines did not have the force of law and were not
effective at the time Trent failed to register. Second,
the quoted portion addresses the state’s obligations to
register sex offenders, not the sex offender’s obligation
to register with the state, a duty which is separate and
independent, as discussed infra, from the state’s duty to
implement SORNA and to register sex offenders under
the Act. Finally, and significantly, those same Guide-
lines, in an earlier section which Trent fails to discuss,
specifically address Trent’s situation: “SORNA applies
to all sex offenders, including those convicted of their
registration offenses prior to the enactment of SORNA
or prior to particular jurisdictions’ incorporation of the
SORNA requirements into their programs.” 72 Fed.
Reg. at 30228. Thus, Trent’s reliance on the Preliminary
SMART Guidelines is misplaced, both because this
Court has rejected those guidelines as final and, even if
they were applicable, they clearly specify that SORNA
applies to sex offenders who were convicted before a
particular jurisdiction has implemented SORNA.
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As discussed above, and as Trent submitted at oral
argument on this matter, Trent’s failure to register on
or about November 2, 2007, to November 25, 2007, es-
capes prosecution under SORNA because his conduct
preceded the August 1, 2008 effective date of the Attor-
ney General’s Final SMART Guidelines specifying retro-
activity of the Act to sex offenders convicted be-
fore a particular jurisdiction had fully implemented
SORNA, not because the Attorney General had spoken
but failed to address the application of SORNA to pre-
implementation convictions.

Responding to the argument made in Trent’s brief on
appeal, the Government cites numerous well-reasoned
opinions from our sister circuits holding that the failure
of a state to implement SORNA does not affect the inde-
pendent obligation of a sex offender to register under
the Act. Many of those cases rely for support on the
Attorney General’s guidelines, which expressly state
that a sex offender’s obligation to register under the Act
is not dependent on a state’s implementation of SORNA.
However, the Government’s argument misses the mark
as applied to Trent because it fails to address the fact
that a sex offender must be required to register under
the Act in the first instance before any argument re-
garding the state’s failure to implement SORNA be-
comes relevant to that obligation to register. In the cas-
es relied on by the Government, the sex offender was re-
quired, under the relevant law in the jurisdiction where
he failed to register, to register under SORNA. Under
the law in this Circuit, as discussed above, Trent was not
required to register under SORNA at the time of his
indicted failure to register and thus each of these cases
is distinguishable.
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For example, the Government discusses at length the
Third Circuit’s opinion in United States v. Shenandoah,
595 F.3d 151 (3d Cir. 2010). Shenandoah was indicted in
December, 2007 for failing to register under SORNA
based on a 1996 conviction for third degree rape. 595
F.3d at 153-54. Thus, Shenandoah was a pre-enactment
sex offender who traveled and failed to register after
SORNA was enacted. Shenandoah argued that because
neither New York or Pennsylvania had implemented
SORNA at the time of his failure to register, he was not
required to register under the Act. The Shenandoah
court drew a distinetion between the obligation imposed
by subsection (c) to keep a registration current, and the
obligation imposed by subsection (d) regarding initial
registration, holding that a pre-existing duty to register
under state law requires only “updating” registration
under subsection (¢) and that “updating” is not depend-
ent on action by the Attorney General.

At oral argument, the Government continued to
press this position, urging that Trent’s obligation to reg-
ister ran through subsections (a) and (c) of the Act, not
through (d), because Trent was under a pre-existing du-
ty to register under state law that brought him within a
special sub-category of pre-implementation sex offend-
ers whose obligation to register was not dependent on
the Attorney General’s rulemaking authority. The Gov-
ernment conceded that certain post-enactment, pre-
implementation sex offenders were intended to be cap-
tured under the umbrella of the Attorney General’s au-
thority to specify retroactive application of the Act
but argued that only a select group of such pre-
implementation sex offenders were contemplated by the
language of subsection (d), i.e., those who were not un-
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der a pre-existing duty to register under state law. Fa-
tal to the Government’s argument, however, is the fact
that this Court rejected, in Cain and Utesch, the argu-
ment that a pre-existing duty to register under state law
is sufficient to bring a pre-enactment sex offender with-
in the requirements of SORNA absent action by the At-
torney General. It was on this point that this Court
parted company with the reasoning of some our sister
circuits which had embraced the view that the Attorney
General’s authority to issue regulations pertained only
to those sex offenders who were “unable to register” un-
der pre-existing state law registration systems. See, e.g.
Hinckley, 550 F.3d at 935 (holding that because Hinck-
ley was required to register under state law at the time
SORNA was enacted, he was not subject to SORNA’s
initial registration requirements in subsections (b) or
(d), and SORNA was immediately applicable to him on
its enactment without further specification by the Attor-
ney General). See also Utesch, 596 F.3d at 307-08 (not-
ing that this position, adopted by the Tenth Circuit in
Hinckley, was rejected by this Court in Cain).

The Government has offered no persuasive authority
to indicate that this Court should treat a pre-existing
duty to register under state law differently in the con-
text of a pre-implementation sex offender than it has in
Cain and Utesch in the context of a pre-enactment sex
offender. While the Government would like the Court to
create such a sub-category of pre-implementation sex
offenders, the statute in subsection (d) makes no such
distinction and the precedent in this Circuit which inter-
prets the same clause of subsection (d) precludes such
an interpretation. When asked at oral argument to di-
rect the Court to legislative history which might support
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such a distinction, the Government conceded that the
legislative history of SORNA is distinctly unhelpful on
this issue. The Government instead directed the Court’s
attention to the Attorney General’s Interim SMART
Guidelines which, on close reading, support only the con-
clusion that the Attorney General interpreted his au-
thority to determine retroactive application of the Act
to reach pre-enactment and pre-implementation sex of-
fenders alike, including those who were under pre-
existing duties to register under state law.

The Government’s proposed construction of the Act
is untenable in this Circuit. If a pre-existing obligation
to register under state law was sufficient to take a pre-
enactment or pre-implementation sex offender outside
the category of sex offenders as to whom the Attorney
General was to specify applicability, both Cain and
Utesch, as well as other offenders similarly situated
with pre-existing obligations to register under state law,
would have been carved out of that group. There is no
indication that this result is contemplated by the Act;
the Act does not say that the Attorney General shall
have authority to specify applicability to pre-enactment
and pre-implementation sex offenders who aren’t under
a pre-existing duty to register. Presumably the great
majority of such sex offenders were under such a duty.
This Court in Cain and Utesch did not deem it important
that the sex offenders were under a pre-existing duty to
register under state law, and there is no basis to give
such a factor increased significance in the context of a
pre-implementation sex offender like Trent.

Subsection (d) expressly states that the Attorney
General’s authority to determine retroactive application
extends to “all the requirements of this subchapter.”
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The “subchapter” is all of SORNA, not just certain sub-
sections of the Act. SORNA is found in Title 42 of the
United States Code. Chapter 151 of Title 42 concerns
“Child Protection and Safety.” Subchapter I of Title 42
is “Sex Offender Registration and Notification,” i.e.,
SORNA. Thus, it is clear, as this Court recognized in
Cain, that SORNA (all of it) categorically “did not apply
to certain offenders until the Attorney General specified
that it did.” 583 F.3d at 415. The Third Circuit’s opin-
ion in Shenandoah disagreed with this when it held that
“[t]he plain language of SORNA requires an offender to
update their state registration, independent of any con-
struction of the statute by the Attorney General. Shen-
andoah’s obligation to register was triggered by the en-
actment of the statute; it is not contingent upon a green
light from the Attorney General.” 595 F.3d at 157-58.
This simply is not the law in this Circuit and Shenan-
doah is therefore inapt.”

The remaining cases on which the Government relies
are similarly distinguished. For example, in United
States v. Guzman, 591 F.3d 83, 94 (2d Cir. 2010), cert.
dented, 130 S. Ct. 3487 (June 21, 2010), both of the de-
fendants traveled across state lines and failed to regis-
ter “after SORNA’s enactment and [after] the effective
date of the regulations indicating that SORNA applies

" The Supreme Court noted in its per curiam opinion in United
States v. Juvenile Male, 564 U.S. __, No. 09-940 (June 27, 2011), that it
has granted certiorariin a case slated to be heard next Term: Reynolds
v. United States, 562 U.S. _, No. 10-6549 (Jan. 24, 2011). A decision
in Reynolds may, at least indirectly, resolve the split of authority
typified by this Court’s holdings in Cain and Utesch and the Third Cir-
cuit’s opinion in Shenandoah. The grant of certiorari in Reynolds in-
volves the issue of whether a pre-enactment sex offender has standing
to challenge the validity of the Attorney General’s Interim Rule.
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to all sex offenders.” Thus, unlike the instant case, the
defendants in Guzman (pre-enactment sex offenders)
failed to register at a time when, under the law in the
Second Circuit, the Attorney General’s regulations were
in effect as against them.

Similarly, in United States v. Gould, 568 F.3d 459,
466 (4th Cir. 2009), cert. denied, 130 S. Ct. 1686 (Mar. 1,
2010), the Fourth Circuit had determined that the Attor-
ney General’s regulations were final following publica-
tion of the Interim Rule on February 28, 2007. Gould, a
pre-enactment sex offender, failed to register in July,
2007, after the date that the regulations were effective
against him under Fourth Circuit law. Like the court in
Guzman, the court in Gould concluded that the sex of-
fender’s duty to register under SORNA was separate
from and not dependent on the state’s implementation of
the Act.

Likewise, in United States v. Heth, 596 F.3d 255, 258
(5th Cir. 2010), Hinckley, 550 F.3d at 939, and United
States v. Foster, 354 F. App’x 278, 281 (8th Cir. 2009) the
pre-enactment sex offenders failed to register after the
effective date of the Act in those jurisdictions (July 27,
2006 in Hinckley and Foster and April 30, 2007 in Heth).
In United States v. Dixon, 551 F.3d 578, 582 (7th Cir.
2008), rev’d on other grounds sub nom. United States v.
Carr, 130 S. Ct. 2229 (2010), the court adopted the Feb-
ruary 28, 2007 Interim Rule as the effective date of
SORNA against a pre-enactment sex offender where the
relevant travel occurred, at least in part, after that date.

Finally, the Government relies on United States v.
George, 579 F.3d 962 (9th Cir. 2009) which was super-
seded by an amended opinion issued on November 2,
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2010, United States v. George, 625 F.3d 1124 (9th Cir.
2010), in which the Ninth Circuit added a footnote to
its earlier opinion to explicitly explain that SORNA’s
“registration requirements became applicable to pre-
SORNA sex offenders no later than the February 28,
2007 issuance of the Attorney General’s interim order.
72 Fed. Reg. 8894.” 625 F.3d at 1126 n.3. Because
George’s failure to register occurred several months
after the interim order was issued, “SORNA applied to
George at the time of his arrest in Washington in Sep-
tember 2007.” Id. Therefore, the Ninth Circuit con-
cluded, consistent with the multiple opinions discussed
above, that George’s obligation to register as required
under the Attorney General’s guidelines was not depen-
dent on the state’s implementation of the Act.?

Accordingly, in none of the cases cited by the Gov-
ernment did the sex offender’s indicted failure to regis-
ter occur before the Act was applicable to him under the
effective date of SORNA against such offenders under
that circuit’s law. This Court does not disagree with the
proposition that the failure of a state to implement
SORNA does not affect the independent obligation of a
sex offender to register under the Act.” But that sex of-

¥ Asnoted supra, at footnote 4, a subsequent panel of the Ninth Cir-
cuit agreed with this Court that the effective of date of SORNA as
against pre-enactment sex offenders was August 1, 2008. Valverde, 628
F.3d at 1160.

? In a thorough and well-reasoned opinion by the District Court in
United States v. Cotton, 760 F. Supp. 2d 116, 133 (D.D.C. 2011), the
court discussed this issue concluding that: “The structure of SORNA’s
requirements indicates that the sex offenders’ individual duty to regis-
ter and the State’s duty to enhance its registries and standards as man-
dated by the Act are separate.” The court then concluded that: “Cot-
ton’s duty to register under SORNA existed, then, whether or not D.C.
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fender must be required, in the first instance, to register
under the Act. As the Supreme Court recently held in
Carr: “Congress meant the first precondition to § 2250
liability to be the one it listed first: a “require[ment] to
register under [SORNA].” 130 S. Ct. at 2235-36.

As Trent’s counsel pointed out to the Court at oral
argument in this matter, and as discussed above, this
Court diverged from the basic premise of the Shenan-
doah line of reasoning long ago when it decided Cain
and Utesch. Each of these other circuits concluded ei-
ther that the Act was self-effectuating against sex of-
fenders with a pre-existing obligation to register or that
the Attorney General’s regulations were final and en-
forceable on February 28, 2007. Indeed, most of the cas-
es rely on the Attorney General’s regulations to support
their conclusion that a sex offender’s duty to register
under the Act is not dependent on a particular jurisdie-
tion’s implementation of SORNA. Had Trent been con-
victed in a jurisdiction that has adopted February 28,
2007, as the effective date of the Attorney General’s reg-
ulations specifying retroactive application of the Act to
all sex offenders, or in a jurisdiction that has held
that SORNA was self-effectuating against all sex offend-
ers on the date of its enactment, his failure to register
in November, 2007, would have been indictable under
the Act. Because Trent’s failure to register occurred

hadimplemented SORNA’s enhanced registration and notification stan-
dards.” Id. Significantly, the court, which adopted this Circuit’s Aug-
ust 1, 2008 effective date for SORNA’s applicability to pre-enactment
sex offenders, addressed this issue only after first noting that only fail-
ures to register after that date were indictable under the Act. “[TThe
charging period in Cotton’s indictment extends three months beyond
the August 1, 2008 SORNA effective date and therefore the indictment
should not be dismissed at this time.” Id. at 132.
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before SORNA was applicable to him in this Circuit, i.e.,
before August 1, 2008, his case is different and he can-
not be prosecuted under the Act for his 2007 failures
to register not simply because Ohio (or Indiana) had
not fully implemented SORNA but because, as a pre-
implementation sex offender, he was not required at
that time to register under the Act in the first instance.

E. The Government Offers No Persuasive Authority
for Addressing the Retroactive Application
of SORNA as to Pre-Enactment and Pre-
Implementation Sex Offenders Differently

Although Trent did not rely on Cain or Utesch in his
brief on appeal, the Government recognized in its brief
on appeal that in Cain, “this Court held that the plain
reading of § 16913(d) indicates that the Attorney Gen-
eral was delegated authority to determine if, and when,
SORNA applies to pre-SORNA sex offenders who, like
Cain, had been convicted of a sex offense prior to the
[sic] July 27, 2006, the effective date of SORNA, and
that, until the Attorney General acted on that delegated
authority, pre-SORNA sex offenders, like Cain, were not
covered by SORNA.” The Government argues, however,
that notwithstanding this holding, Cain (and Utesch)
should not be extended to cover the category of offend-
ers who, like Trent, were convicted after SORNA’s July
27, 2006, date of enactment but before implementation
of SORNA in a particular jurisdiction.

The Government cites dicta from Cain in which this
Court stated: “Congress required immediate registra-
tion of all sex offenders convicted after SORNA. . . . ”
583 F.3d at 416. But this Court was presented in Cain
only with the issue of a pre-enactment sex offender
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and had no occasion to consider the situation of post-
enactment sex offender who fell within the second cate-
gory of sex offenders whose fate was reserved, by the
plain language of subsection (d) of section 16913, to de-
termination by the Attorney General, i.e. those with pre-
implementation sex offenses. Clearly Congress, aware
that virtually every state had in place a pre-existing sex
offender registration system, felt it important in apply-
ing SORNA to know whether implementation of SORNA
had occurred in a particular jurisdiction and thought
it important to give the Attorney General regulatory
authority with respect to requiring registration in
those jurisdictions. While the Government argues
that SORNA just “piggybacks” on the states’ existing
state registration systems, inferring that this somehow
justifies its limiting interpretation of those “pre-
implementation” sex offenders to be captured by subsec-
tion (d), there is no question that SORNA contemplates
a complex system of cooperation between the federal
government and the states and has the potential to sig-
nificantly increase a state’s sex registration and notifica-
tion obligations in many instances, also creating new and
greater penalties for offenders:

SORNA directly prescribes registration require-
ments that sex offenders must comply with, and au-
thorizes the Attorney General to augment or further
specify those requirements in certain areas. See
§§ 113(a)-(d), 114(a), 115(a), 116. These require-
ments are subject to direct federal enforcement, in-
cluding prosecution under 18 U.S.C. 2250 where vio-
lations occur under circumstances supporting federal
jurisdiction . . . SORNA provides incentives for
states and other covered jurisdictions to incorporate
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its registration requirements for sex offenders, and
other registration and notification-related measures
set out in other provisions of SORNA, into their own
sex offender registration and notification programs.

73 Fed. Reg. 38034 (Final SMART Guidelines).

Basic canons of statutory construction also support
the Court’s holding. To conclude that this second cate-
gory of statutorily carved-out sex offenders should be
treated differently from the category of pre-enactment
sex offenders addressed in Cain would render the entire
second half of the conjunction in the first clause of
§ 16913(d), “or its implementation in a particular juris-
diction,” totally meaningless. It is clear that to fall into
the second category of sex offenders, those convicted
before implementation of the Act in a particular jurisdic-
tion, the sex offender must have been convicted after the
enactment of SORNA. If convicted before enactment,
the sex offender would fall into the first category and
the second category would be unnecessary. Moreover,
a jurisdiction cannot logically have failed to implement
a statute that had not yet been enacted. If Congress
meant to limit the Attorney General’s authority to spec-
ify retroactive application of SORNA only to pre-
enactment sex offenders, the reference to pre-
implementation would have been totally superfluous.
“We must interpret the statute as a whole, making every
effort not to interpret a provision in a manner that ren-
ders other provisions of the same statute inconsistent,
meaningless, or superfluous.” United States v. Webb, 30
F.3d 687, 690 n. 4 (6th Cir. 1994) citing Greenpeace, Inc.
v. Waste Technologies Indus., 9 F.3d 1174, 1179 (6th
Cir. 1993).
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The Government has not demonstrated “‘that, as a
matter of historical fact, Congress did not mean what it
appears to have said, or that, as a matter of logic and
statutory structure, it almost surely could not have
meant it.”” United States v. Cotton, 760 F. Supp. 2d 116,
125 (D.D.C. 2011) (quoting Nat’l Public Radio, Inc. v.
F.C.C., 254 F.3d 226, 230 (D.C. Cir. 2001)). Indeed, as
discussed above, the fact that the Attorney General ad-
dressed both pre-enactment and pre-implementation sex
offenders under the subject of retroactivity in the
SMART Guidelines, including discussion of hypothetical
situations involving sex offenders with and without pre-
existing obligations to register under state law, indicates
that he interpreted his authority to determine retroac-
tive application of the Act to extend to both groups of
sex offenders. The Government offers no persuasive au-
thority for its argument that pre-implementation sex-
offenders like Trent were not under the umbrella of the
Attorney General’s authority to specify retroactive ap-
plication of the Act because of a pre-existing duty to
register under state law. There is no statutory basis for
treating the pre-implementation category of sex offend-
ers differently from pre-enactment sex offenders or for
treating some sub-set of the pre-implementation sex
offenders differently, i.e., those who were under a pre-
existing duty, at the time of their conviction, to register
under the laws of the particular jurisdiction that seeks
to convict them. The Government urges this Court to
conclude that by including in subsection (d) language
regarding pre-implementation sex offenders, Congress
meant only to capture those pre-implementation sex
offenders who did not have a duty to register under
state law until the SORNA “upgrades” were adopted by
a particular jurisdiction. This is simply another way of
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arguing that a pre-existing duty to register under state
law in and of itself renders SORNA immediately appli-
cable to any sex offender, without further specification
from the Attorney General, an argument this Court has
long since rejected. There is simply no support in the
statute or this Court’s prior rulings for such an interpre-
tation.

In this Circuit, for pre-enactment and pre-
implementation sex offenders alike, August 1, 2008, is
the effective date of SORNA. In this case, Trent’s in-
dicted failure to register is not actionable under SORNA
because Trent was within that second category of pre-
implementation sex offenders as to whom Congress del-
egated to the Attorney General the sole authority to
specify SORNA'’s applicability. Under this Court’s prior
holdings in Cain and Utesch, it is established that the
Attorney General did not validly exercise that authority
until August 1, 2008.

The fact that the Attorney General has now validly
exercised the authority granted by SORNA and ruled
that the registration requirements apply retroactively to
all sex offenders regardless of the date of their underly-
ing conviction cannot alter the clear intent on the part of
Congress to give this authority in the first instance to
the Attorney General. As this Court noted in Cain,
“[t]hat the Attorney General has opted to require full
coverage now does not prove that Congress did not want
the Attorney General to have this flexibility to relax
SORNA'’s requirements on some sex offenders if states
had (or began having) difficulty fully implementing its
requirements.” 583 F.3d at 417. While this interpreta-
tion of section 16913(d) no doubt creates a limited re-
prieve from the Act’s requirements for certain sex of-
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fenders whom the Attorney General has chosen through
rule making to bring within the statute’s reach, it is not
within the province of this Court to reinterpret the plain
language of the statute and to reach through statutory
interpretation a result that was intended to be achieved
only through the rule making authority of the Attorney
General. “Congress could have explicitly denoted
that SORNA'’s registration requirements applied to pre-
enactment [or pre-implementation] offenders, but it did
not. A belief that such an application would advance the
statute’s broader goals cannot free the interpretive en-
terprise from plain text.” Johnson, 632 F.3d at 927.
The Attorney General was given the flexibility to ad-
dress, if necessary, state concerns with implementation
or possible issues of a constitutional dimension before
retroactively applying the Act’s registration require-
ments to these two groups of offenders. Contrary to the
Government’s suggestion otherwise, this Court’s holding
today does not render Trent’s duty to register under
SORNA dependent on the “if come” of a particular juris-
diction’s decision to implement SORNA. Trent’s duty to
register is dependent on the Attorney General’s exercise
of his authority to specify applicability of the Act to sex
offenders in Trent’s category, which the Attorney Gen-
eral did with great precision, effective August 1, 2008.
The Government’s argument fails because the Attorney
General’s regulations regarding retroactive application
of the Act to pre- enactment and pre-implementation sex
offenders were not final and effective until August 1,
2008, long after Trent traveled and failed to register
under the Act in November, 2007.
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III. CONCLUSION

For the foregoing reasons, we REVERSE the ruling
of the Distriet Court and DISMISS the indictment.
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APPENDIX B

UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT

No. 08-4482
UNITED STATES OF AMERICA, PLAINTIFF-APPELLEE
.
ROGER DALE TRENT, DEFENDANT-APPELLANT

[Issued: Aug. 23,2011]

ORDER

Before: MOORE, Circuit Judge; GIBBONS, Circuit Judge;
BORMAN, U.S. District Judge;

Upon consideration of the petition for rehearing filed
by the appellee,

It is ORDERED that the petition for rehearing be,
and it hereby is, DENIED.

ENTERED BY ORDER OF THE COURT

/s/ LEONARD GREEN
LEONARD GREEN, Clerk
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APPENDIX C

UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION

No. 3:07cr196
UNITED STATES OF AMERICA, PLAINTIFF
.
ROGER DALE TRENT, DEFENDANT

Filed: July 24, 2008

DECISION AND ENTRY OVERRULING
DEFENDANT’S MOTION TO DISMISS INDICTMENT
(DOC. #22), AS SUPPLEMENTED BY DOC. #31;
DIRECTIVE TO GOVERNMENT’S COUNSEL

Defendant Roger Dale Trent (“Defendant” or
“Trent”) is charged in the Indictment (Doc. #12) with
one count of traveling in interstate commerce and know-
ingly failing to register as a sex offender, as required by
the Sex Offender Registration and Notification Act
(“SORNA”), in violation of 18 U.S.C. § 2250(a). In its
entirety, the Indictment provides:

Between on or about November 2, 2007 and No-
vember 25, 2007, the defendant, ROGER DALE
TRENT, an individual required to register under the
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Sex Offender Registration and Notification Act, trav-
eled in interstate commerce to the Southern District
of Ohio and did knowingly fail to register and update
a registration as required by the Sex Offender Regis-
tration and Notification Act.

In violation of Title 18, United States Code, Section
2250(a).

Doc. #12. Section 2250(a) provides:
(a) In general.—Whoever—

(1) is required to register under the Sex Of-
fender Registration and Notification Act;

(2)(A) is a sex offender as defined for the pur-
poses of the Sex Offender Registration and Noti-
fication Act by reason of a conviction under Fed-
eral law (including the Uniform Code of Military
Justice), the law of the District of Columbia, In-
dian tribal law, or the law of any territory or
possession of the United States; or

(B) travels in interstate or foreign commerce,
or enters or leaves, or resides in, Indian country;
and

(3) knowingly fails to register or update a reg-
istration as required by the Sex Offender Regis-
tration and Notification Act;

shall be fined under this title or imprisoned not more
than 10 years, or both.'

! Section 2250(a) does not expressly apply to sex offenders who, like
the Defendant, have been convicted of state law, sex offenses. How-
ever, as is discussed below, § 113 of SORNA, 42 U.S.C. § 16913, imposes
a registration requirement on all sex offenders. A sex offender is de-
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This case is now before the Court on the Defendant’s
Motion to Dismiss Indictment (Doc. #22). Therein,
Trent has presented four arguments in support of his
request for dismissal, to wit: 1) Congress exceeded the
authority granted to it by the Commerce Clause of the
United States Constitution by enacting § 2250(a), be-
cause the statute lacks a sufficient nexus with interstate
commerce; 2) the terms of the SORNA clearly indicate
that the statute did not apply to him, because Ohio had
not implemented the SORNA at the time of the alleged
offense; 3) he was not obligated to register, because the
Government failed to give him notice of his duty to reg-
ister in violation of the statute and the Due Process
Clause of the Fifth Amendment;* and 4) Congress im-
properly delegated the legislative function of determin-
ing whether the statute would be applied retroactively
to the Attorney General. The Government has filed a
memorandum opposing Defendant’s motion. See Doec.
#30. As a means of analysis, the Court will address the
Defendant’s four arguments in the above order. In addi-
tion, the Defendant has filed a Supplement to Motion to
Dismiss Indictment (Doc. #31), wherein he argues that
Congress violated the Commerce Clause by enacting

fined as an individual who has been convicted of a sex offense.
42 U.S.C. § 16911(1). The term “sex offense,” in turn, is defined to in-
clude a eriminal offense involving a sexual act or sexual conduct or cer-
tain conduct with a minor. Id. at § 16911(5). Criminal offenses include
state offenses. Id. at § 16911(6). Therefore, an individual convicted of
a sex offense under state law satisfies the element of the offense with
which the Defendant charged, set forth in § 2250(a)(1), that he is “re-
quired to register under the [SORNA].”

% Since the Due Process Clause contained in the Fourteenth Amend-
ment applies only to the states and their political subdivisions (Newsom
v. Vanderbilt University, 653 F.2d 1100, 1113 (6th Cir. 1981), that con-
stitutional provision is inapplicable herein.
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42 U.S.C. § 16913(a), the provision of the SORNA under
which he was required to register as a sex offender. The
Court will address this additional argument in the con-

text of ruling on Trent’s Commerce Clause challenge to
§ 2250(a).

1. Commerce Clause

In support of his argument that § 2250(a) violates the
Commerce Clause,” Trent relies primarily on United
States v. Lopez, 514 U.S. 549 (1995). In Lopez, the Su-
preme Court concluded that Congress had exceeded its
authority under the Commerce Clause by enacting the
Gun Free School Zones Act of 1990, 18 U.S.C. § 922(q),
which prohibited the possession of a firearm in a school
zone. The Lopez Court initially set forth the categories
of activity that Congress may regulate under the Com-
merce Clause:

[W]e have identified three broad categories of activ-
ity that Congress may regulate under its commerce
power. Perez [v. United States, 402 U.S. 146, 150
(1971)]; see also Hodel [v. Virginia Surface Mining
& Reclamation Assn., Inc., 452 U.S. 264, 276-277
(1981)]. First, Congress may regulate the use of the
channels of interstate commerce. See, e.g., [United
States v.] Darby, 312 U.S. [100, 114 (1941)]; Heart of
Atlanta Motel, Inc. [v. United States, 379 U.S. 241,
256 (1964)] (“‘[T]he authority of Congress to keep
the channels of interstate commerce free from im-
moral and injurious uses has been frequently sus-
tained, and is no longer open to question.’”” (quoting
Caminettt v. United States, 242 U.S. 470, 491

* The Commerce Clause, Art. I, § 8, cl. 3, authorizes Congress “[t]o
regulate Commerce . . . among the several States. . . . ”
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(1917))). Second, Congress is empowered to regulate
and protect the instrumentalities of interstate com-
merce, or persons or things in interstate commerce,
even though the threat may come only from intra-
state activities. See, e.g., Shreveport Rate Cases, 234
U.S. 342 (1914); Southern R. Co. v. United States,
222 U.S. 20 (1911) (upholding amendments to Safety
Appliance Act as applied to vehicles used in intra-
state commerce); Perez, supra, at 150 (“[FJor exam-
ple, the destruction of an aircraft (18 U.S.C. § 32), or

. thefts from interstate shipments (18 U.S.C.
§ 659)”). Finally, Congress’ commerce authority in-
cludes the power to regulate those activities having
a substantial relation to interstate commerce,
[NLRB v.] Jones & Laughlin Steel Corp., 301 U.S.
[1, 37 (1937)], i.e., those activities that substantially
affect interstate commerce, [Maryland v.] Wirtz,
[392 U.S. 183, 196, n.27 (1968)].

Id. at 558-59. The Lopez Court briefly addressed the
first two categories, holding that neither supported the
statute in question, and turned to the third. Id. at 559.
In holding that the Gun Free School Zones Act of 1990
did not substantially affect interstate commerce, the
Lopez Court noted, inter alia, that the statute lacked
a “jurisdictional element which would ensure, through
case-by-case inquiry, that the firearm possession in
question affects interstate commerce.” Id. at 561.

The Defendant has also mentioned United States v.
Morrison, 529 U.S. 598 (2000), wherein the Supreme
Court held that Congress had exceeded its power under
the Commerce Clause, by enacting 42 U.S.C. § 13981.
That statute was the provision of the Violence Against
Women Act of 1994 (“VAWA?”), which afforded a civil
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remedy to the victims of violence motivated by gender.
In the course of its decision, the Morrison Court noted
that the statute at issue did not contain a jurisdictional
element. “Like the Gun-Free School Zones Act at issue
in Lopez, § 13981 contains no jurisdictional element es-
tablishing that the federal cause of action is in pursu-
ance of Congress’ power to regulate interstate com-
merce.” Id. at 613. The Morrison Court also contrasted
the absence of such an element from § 13981, with the
inclusion of a jurisdictional element contained in the
criminal provision of the VAWA, 18 U.S.C. § 2261(a),
writing:*

The Courts of Appeals have uniformly upheld this
criminal sanction as an appropriate exercise of Con-
gress’ Commerce Clause authority, reasoning that
“[t]he provision properly falls within the first of
Lopez’s categories as it regulates the use of channels

* Section 2261(a) provides:
(a) Offenses.—

(1) Travel or conduct of offender.—A person who travels in interstate
or foreign commerce or enters or leaves Indian country or within the
special maritime and territorial jurisdiction of the United States with
the intent to kill, injure, harass, or intimidate a spouse, intimate part-
ner, or dating partner, and who, in the course of or as a result of such
travel, commits or attempts to commit a crime of violence against that
spouse, intimate partner, or dating partner, shall be punished as pro-
vided in subsection (b).

(2) Causing travel of victim.—A person who causes a spouse, inti-
mate partner, or dating partner to travel in interstate or foreign com-
merce or to enter or leave Indian country by force, coercion, duress,
or fraud, and who, in the course of, as a result of, or to facilitate such
conduct or travel, commits or attempts to commit a crime of violence
against that spouse, intimate partner, or dating partner, shall be pun-
ished as provided in subsection (b).
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of interstate commerce-i.e., the use of the interstate
transportation routes through which persons and
goods move.” United States v. Lankford, 196 F.3d
563, 571-572 (C.A.51999) (collecting cases) (internal
quotation marks omitted).

Id. at 613 n.5.

However, since neither of those Supreme Court deci-
sions addressed the constitutionality of § 2250(a) under
the Commerce Clause, given that they were decided be-
fore that statute was enacted, Defendant places primary
reliance on United States v. Powers, 544 F. Supp. 2d
1331 (M.D. Fla. 2008). Among the dozens of District
Courts to address the issue, Powers is the only such
court to conclude that § 2250(a) violates the Commerce
Clause. Therein, the court rejected the proposition that
the jurisdictional element set forth in § 2250(a) saved it
from challenge under the Commerce Clause. For rea-
sons which follow, this Court rejects the result reached
in Powers and joins the majority of District Courts, thus
concluding that Congress did not exceed its authority
under the Commere Clause by enacting § 2250(a).”

® No appellate court has addressed the question of whether § 2250(a)
violates the Commerce Clause. The following are some of the decisions
in which District Courts have rejected challenges under that constitu-
tional provision to § 2250(a): United States v. Fuller, 2008 WL 2437869
(N.D.N.Y. 2008); United States v. Zuniga, 2008 WL 2184118 (D. Neb.
2008); United States v. Cochran, 2008 WL 2185427 (E.D. Okla. 2008);
United States v. David, 2008 WL 2045830 (W.D.N.C. 2008); United
States v. Ditomasso,— F. Supp. 2d —, 2008 WL 1994866 (D.R.I. 2008);
United States v. Holt, 2008 WL 1776495 (S.D. Iowa 2008); United
States v. Akers, 2008 WL 914493 (N.D. Ind. 2008); United States v.
Utesch, 2008 WL 656066 (E.D. Tenn. 2008); United States v. Mason,
510 F. Supp. 2d 923, 933 (M.D. Fla. 2007).
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Section 2250(a) contains a jurisdictional element,
applying, in addition to individuals convicted of certain
federal offenses, only to those required to register by
SORNA who have traveled in interstate commerce. The
inclusion of such a jurisdictional element in the statute
causes this Court to conclude that the statute does not
violate the Commerce Clause. Although no appellate
court has addressed this question, such courts have uni-
formly held that including in a criminal statute the re-
quirement that the defendant travel in interstate com-
merce, as a jurisdictional element, is sufficient to defeat
a Commerce Clause challenge. For instance, in United
States v. Tykarsky, 446 F.3d 458 (3d Cir. 2006), the
Third Circuit addressed a Commerce Clause challenge
to 18 U.S.C. § 2423(b), which prohibits interstate travel
for the purpose engaging of engaging in certain sexual
conduct with a minor. The court rejected that challenge,
because the jurisdictional element in the statute, travel-
ing in interstate commerce, meant that § 2423(b) was a
valid regulation of the uses of the channels of interstate
commerce, the first category of activity which the Lopez
Court recognized Congress can regulate under the Com-
merce Clause. Id. at 470. Accord Unaited States v. Bred-
1mus, 352 F.3d 200, 205 (5th Cir. 2003), cert. denied, 541
U.S. 1044 (2004); United States v. Han, 230 F.3d 560,
562-63 (2d Cir. 2000). Similarly, as the Morrison Court
recognized (529 U.S. 613 n.5), the Fifth Circuit has held
that prosecutions under 18 U.S.C. § 2261(a) comport
with the Commerce Clause, since that statute regulates
channels of commerce, Lopez’s first category of permis-
sible regulation under that constitutional provision.
United States v. Lankford, 196 F.3d 563, 571-572 (5th
Cir. 1999), cert. denied, 529 U.S. 1119 (2000). The Lank-
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ford court noted that other courts, including the Sixth
Circuit, had reached the same conclusion:

Other courts confronted with challenges to various
provisions within [18 U.S.C. § 2261(a)] have similarly
found that those provisions fall within Lopez’s first
category and are valid exercises of Congress’ Com-
merce Clause power. See United States v. Page, 167
F.3d 325, 334 (6th Cir. 1999) (“Because the trigger-
ing factor of § 2261(a)(2) is the movement of the vie-
tim across state lines, this statute falls into the first
category and is a valid exercise of Congress’s power
to regulate the use of the channels of interstate com-
merce.”) (internal quotation marks omitted); United
States v. Gluzman, 154 F.3d 49, 50 (2d Cir. 1998)
(adopting holding of court below that § 2261(a)(1) is
a valid exercise of Congress’ Commerce Clause pow-
er), cert. denied, 526 U.S. 1020 (1999); United States
v. Von Foelkel, 136 F.3d 339, 341 (2d Cir. 1998) (up-
holding § 2262(a)(1) as it falls within Lopez’s first
category); United States v. Wright, 128 F.3d 1274,
1276 (8th Cir. 1997)(upholding § 2262(a)(1) as it “falls
within Congress's authority to ‘keep the channels of
interstate commerce free from immoral and injurious
uses.””) (quoting Caminetti [v. United States, 242
U.S. 470, 491 (1917)]), cert. denied, 523 U.S. 1053
(1998); United States v. Gluzman, 953 F. Supp. 84,
89 (S.D.N.Y. 1997)(upholding § 2261(a)(1) as it falls
within Lopez’s first category), aff’'d, 154 F.3d 49 (2d
Cir. 1998).

Id. at 571-72. See also United States v. Henry, 429 F.3d
603, 619 (6th Cir. 2005) (holding that conviction for pos-
session of ammunition by a convicted felon, in violation
of 18 U.S.C. § 922(g), is valid under the Commerce
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Clause, as long as the ammunition had previously moved
in interstate commerce, even though the possession did
not have a substantial affect on same).

Based upon the foregoing, this Court concludes that
§ 2250(a) is a valid regulation of the channels of com-
merce, the first category of permissible regulation under
Lopez, and that, therefore, it does not violate the Com-
merce Clause. Accordingly, the Court overrules the De-
fendant’s Motion to Dismiss Indictment (Doc. #22), to
the extent that same is based upon that constitutional
provision.

In his Supplement to Motion to Dismiss Indictment
(Doc. #31), Defendant attempts to support his conten-
tion that his prosecution violates the Commerce Clause,
by presenting an additional proposition, to wit: that 42
U.S.C. § 16913(a) violates the Commerce Clause, be-
cause that statutory provision requires every sex of-
fender to register regardless of whether he has traveled
in interstate commerce. Section 16913(a) provides that
“[a] sex offender shall register, and keep the registra-
tion current, in each jurisdiction where the offender re-
sides, where the offender is an employee, and where the
offender is a student.” According to Trent, the unconsti-
tutionality of § 16913(a) prevents the Government from
establishing the essential element of his charged viola-
tion of § 2250(a), that he was required by the SORNA to
register, because § 16913(a) is the provision in the
SORNA that imposes the registration requirement on
sex offenders.

Given that he is alleged to have traveled in interstate
commerce, Defendant must be mounting a facial chal-
lenge to § 16913(a). The Government argues that the
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Defendant is precluded from initiating such a challenge,
because his alleged travel in interstate commence ren-
ders § 16913(a) constitutional under the Commerce
Clause when applied to him. See Doec. #32 at 9-11. For
reasons which follow, this Court agrees.

A party mounting a facial challenge to a statute faces
the difficult burden of establishing “that no set of cir-
cumstances exists under which the [a]et would be valid.”
United States v. Salerno, 481 U.S. 739, 745 (1987).
Other federal courts have held that Salerno must be
applied, when ruling on facial challenges to the constitu-
tionality of a federal statute under the Commerce
Clause. Rancho Viejo, LLC v. Norton, 323 F.3d 1062,
1077-78 (D.C. Cir. 2003), cert. denied, 540 U.S. 1218
(2004); United States v. Sage, 92 F.3d 101, 106 (2d Cir.
1996). Simply stated, Trent has not established that no
set of circumstances exists under which § 16913(a) would
be valid under the Commerce Clause. On the contrary,
based upon this Court’s above reasoning, rejecting De-
fendant’s Commerce Clause challenge to § 2250(a), it
would conclude that § 16913(a) can be validly applied to
him, given that he is alleged to have traveled in inter-
state commerce. Accordingly, the Court overrules the
Defendant’s Motion to Dismiss Indiectment (Doec. #22),
to the extent that it is based on to the proposition set
forth in Defendant’s Supplement to Motion to Dismiss
Indictment (Doc. #31).°

S Parenthetically, the two courts which have addressed the issue are
split on whether § 16913(a) violates the Commerce Clause. Compare
United States v. Waybright, — F. Supp. 2d —, 2008 WL 2380946
(D. Mont. 2008) (holding that § 16913(a) violates the Commerce
Clause), with United States v. Thomas, 534 F. Supp. 2d 912, 920-22
(N.D. Iowa 2008) (reaching the opposite conclusion). In neither of those
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2. SORNA Not Applicable, Since Ohio’s Implementing
Legislation Was Not In Effect When Defendant Al-
legedly Violated § 2250(a)

Defendant alternatively argues that the Court must
dismiss this prosecution, given that the terms of the
SORNA clearly indicate that the statute did not apply to
him, because Ohio had not implemented the SORNA at
the time of his alleged offense. Before addressing that
argument, the Court will briefly review the registration
requirements set forth in that statute.

The registration requirements are set forth in § 113
of SORNA, Pub. L. 109-248, 120 Stat. 587, 593-94, which
provides:

(a)

(b)

In general

A sex offender shall register, and keep the regis-
tration current, in each jurisdiction where the
offender resides, where the offender is an em-
ployee, and where the offender is a student. For
initial registration purposes only, a sex offender
shall also register in the jurisdiction in which
convicted if such jurisdiction is different from
the jurisdiction of residence.

Initial registration
The sex offender shall initially register—

(1) before completing a sentence of imprison-
ment with respect to the offense giving rise to
the registration requirement; or

decisions did the court cite Salerno or address the principles estab-
lished therein.
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(2) not later than 3 business days after being
sentenced for that offense, if the sex offender is
not sentenced to a term of imprisonment.

(c) Keeping the registration current

A sex offender shall, not later than 3 business
days after each change of name, residence, em-
ployment, or student status, appear in person in
at least 1 jurisdiction involved pursuant to sub-
section (a) of this section and inform that juris-
diction of all changes in the information required
for that offender in the sex offender registry.
That jurisdiction shall immediately provide that
information to all other jurisdictions in which
the offender is required to register.

(d) Inatial registration of sex offenders unable to
comply with subsection (b) of this section

The Attorney General shall have the authority to
specify the applicability of the requirements of
this title to sex offenders convicted before July
27, 2006 or its implementation in a particular
jurisdiction, and to prescribe rules for the regis-
tration of any such sex offenders and for other
categories of sex offenders who are unable to
comply with subsection (b) of this section.

42 U.S.C. § 16913. That statutory provision became ef-
fective on July 27, 2006. The Attorney General has
adopted an interim regulation, effective on February 28,
2007 (see 72 Fed. Reg. 8894 (February 28, 2007)), which
provides that “[t]he requirements of the Sex Offender
Registration and Notification Act apply to all sex offend-
ers, including sex offenders convicted of the offense for



H7a

which registration is required prior to the enactment of
that Act.” 28 C.F.R. § 28.3.

In support of this argument, the Defendant relies on
§ 16913(d), which provides, in part, “[t]he Attorney Gen-
eral shall have the authority to specify the applicability
of the requirements of this title to sex offenders con-
victed before . . . its implementation in a particular
jurisdiction. . . . ” According to Trent, the Attorney
General has indicated that SORNA does not apply until
implemented by a particular jurisdiction. He also con-
tends that, since the legislation enacted by Ohio to im-
plement the SORNA did not become effective until Jan-
uary 1, 2008, after he is alleged to have committed the
charged violation of § 2250(a), it would violate the Ex
Post Facto Clause of the United States Constitution to
punish him for failing to register. For reasons which
follow, this Court is unable to agree with his predicate
assertion, i.e., that the Attorney General has indicated
that the SORNA does not apply in a particular state
until that state has passed implementing legislation.
Therefore, this Court rejects this basis for dismissal,
without addressing the Defendant’s contentions con-
cerning the effective date of the Ohio legislation or the
Ex Post Facto Clause.

To support of his assertion that the Attorney General
has indicated that the SORNA does not apply in a par-
ticular state, until that state has passed implementing
legislation, Defendant relies on Guidelines for Sexual
Offender Registration and Notification (“Guidelines”),
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issued by the Attorney General on May 30, 2007.” See 72
Fed. Reg. 30210, et seq. In particular, Trent cites the
following passage from those Guidelines:

With respect to sex offenders with pre-SORNA or
pre-SORNA-implementation convictions who remain
in the prisoner, supervision, or registered sex of-
fender populations at the time of implementation
. [,] jurisdictions should endeavor to register
them in conformity with SORNA as quickly as possi-
ble, including fully instructing them about the
SORNA requirements, obtaining signed acknowledg-
ments of such instructions, and obtaining and enter-
ing into the registry all information about them re-
quired under SORNA.

72 Fed. Reg. 30228. Reading that portion of the Guide-
lines, the Court is compelled to conclude that the prem-
ise which Defendant attributes to them is not expressly
set forth therein. In contrast, however, the Guidelines
also provide:

As discussed in Part II.C of these Guidelines,
SORNA applies to all sex offenders, including those
convicted of their registration offenses prior to the
enactment of SORNA or prior to particular jurisdic-
tions’ incorporation of the SORNA requirements into
their programs.

Id.

Given that the Guidelines expressly state that the
SORNA applies to sex offenders convicted “prior to par-

" Thus, the Guidelines were issued before the dates, between on or
about November 2, 2007, and November 25, 2007, upon which Trent is
alleged to have violated § 2250(a).
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ticular jurisdictions’ incorporation of the SORNA re-
quirements into their programs,” this Court rejects his
argument that the Attorney General indicated therein
that the SORNA does not apply in a particular state,
until that state has passed implementing legislation.
Moreover, courts addressing the issue have overwhelm-
ing held that SORNA is effective before a state has en-
acted implementing legislation. See e.g., United States
v. Ditomasso, — F. Supp. 2d —, 2008 WL 1994866
(D.R.1. 2008); United States v. Gould, 526 F. Supp. 2d
538, 542 (D. Md. 2007).

Accordingly, the Court overrules Defendant’s Motion
to Dismiss Indictment (Doc. #22), as it relates to the
proposition that the terms of the SORNA clearly indi-
cate that the statute did not apply to him, because Ohio
had not implemented the SORNA at the time of his al-
leged offense.

3. Lack of Notice

The Defendant argues that the Court must dismiss
the Indictment, because the Government failed to notify
him of his obligation to register under the SORNA. He
contends that this lack of notification both violated a
provision of that statute and constituted a deprivation of
due process. As a means of analysis, the Court will ad-
dress those two arguments in that order.

Initially, Trent argues that he cannot be prosecuted
for violating § 2250(a), because he was not obligated to
register until informed of that obligation by the Attor-
ney General. In particular, the Defendant relies on
§ 117 of the SORNA, 42 U.S.C. § 16917, which is entitled
“duty to notify sex offenders of registration require-
ments and to register.” According to the Defendant, the
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duty to notify sex offenders of their duty to register was
recognized by the courts in United States v. Barnes,
2007 WL 2119895 (S.D.N.Y. 2007) and United States v.
Smith, 528 F. Supp. 2d 615 (S.D. W.Va. 2007). Since
neither of those decisions addressed the issue presented
by the Defendant with this branch of his motion, the
Court does not find them to support the proposition that
he cannot be prosecuted, because he has not been noti-
fied of his duty to register. Briefly, in Barnes, the court
concluded that the defendant’s prosecution under
§ 2250(a) would violate the Due Process Clause of the
Fifth Amendment, because he was alleged to have com-
mitted the offense on the day, February 28, 2007, that
the Attorney General adopted the rule (28 C.F.R.
§ 28.3), making that statute applicable to sex offenders
convicted of offenses occurring before the date the
SORNA was adopted. In Smith, the court concluded
that the SORNA did not apply to interstate travel by sex
offenders, before that rule had been adopted.® Rather,
this Court will follow the decisions by the courts which
have held that, when the defendant in a prosecution for
violating § 2250(a) was notified by state authorities of
his obligation to register as a sex offender under state
law, the lack of notice in accordance with § 16917 is not
a defense to that prosecution. See e.g., United States v.
LeTourneau, 534 F. Supp. 2d 718, 722 (S.D. Tex. 2008);
United States v. Gould, 526 F. Supp. 2d 538 (D. Md.
2007); United States v. Adkins, 2007 WL 4335457 (N.D.
Ind. 2007); United States v. Marcantonio, 2007 WL
2230773 (W.D. Ark. 2007); United States v. Lovejoy, 516
F. Supp. 2d 1032, 1037 (D.N.D. 2007).

¥ Parenthetically, this Court reached the same conclusion in United
States v. Walters, Case No. 3:07cr165 (S.D. Ohio).
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Herein, the Government has attached five unauthen-
ticated documents to its Memorandum in Opposition
(Doe. #30), which it contends demonstrate that the De-
fendant has been notified of his obligation to register as
a sex offender under state law.” Those documents dem-
onstrate that the Defendant was informed that he was
obligated to register as a sex offender under the laws of
Kentucky and Indiana. Accordingly, the Court rejects
Trent’s premise that this prosecution must be dismissed,
because § 16917 was violated as a result of the failure
to notify him of his obligation to register under the
SORNA.

In addition, Trent relies upon Lambert v. California,
355 U.S. 225 (1957), to support this branch of his motion.
In Lambert, the Supreme Court held that the defen-
dant’s conviction for violating a Los Angeles municipal
ordinance constituted a deprivation of due process. Un-
der that ordinance, any person convicted of an offense
punishable as a felony under California law was required
to register with the Chief of the Los Angeles Police De-
partment, if he or she remained in the city for more than
five days or visited it on more than five days in any
30-day period. In concluding that there had been a de-
privation of due process, the Lambert Court reasoned:

We do not go with Blackstone in saying that ‘a vi-
cious will’ is necessary to constitute a crime, 4 Bl.
Comm. *21, for conduct alone without regard to the
intent of the doer is often sufficient. There is wide

? Although the Defendant has not questioned the authenticity of
those documents, the Court directs the Government to submit affidavits
or declarations, within 15 days from date, authenticating those docu-
ments by demonstrating that “the matter in question is what its pro-
ponent claims.” Fed R. Evid. 901(a).
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latitude in the lawmakers to declare an offense and
to exclude elements of knowledge and diligence from
its definition. See Chicago, B. & Q.R. Co. v. United
States, 220 U.S. 559, 578. But we deal here with con-
duct that is wholly passive-mere failure to register.
It is unlike the commission of acts, or the failure to
act under circumstances that should alert the doer to
the consequences of his deed. Cf. Shevlin-Carpenter
Co. v. State of Minnesota, 218 U.S. 57; United States
v. Balint, 258 U.S. 250; United States v. Dotterweich,
320 U.S. 277, 284. The rule that ‘ignorance of the law
will not excuse’ (Shevlin-Carpenter Co. v. State of
Minnesota, supra, 218 U.S. at page 68) is deep in our
law, as is the principle that of all the powers of local
government, the police power is ‘one of the least
limitable.” District of Columbia v. Brooke, 214 U.S.
138, 149. On the other hand, due process places some
limits on its exercise. Engrained in our concept of
due process is the requirement of notice. Notice is
sometimes essential so that the citizen has the
chance to defend charges. Notice is required before
property interests are disturbed, before assessments
are made, before penalties are assessed. Notice is
required in a myriad of situations where a penalty or
forfeiture might be suffered for mere failure to act.
Recent cases illustrating the point are Mullane v.
Central Hanover Bank & Trust Co., 339 U.S. 306;
Covey v. Town of Somers, 351 U.S. 141; Walker v.
City of Hutchinson, 352 U.S. 112. These cases in-
volved only property interests in civil litigation. But
the principle is equally appropriate where a person,
wholly passive and unaware of any wrongdoing, is
brought to the bar of justice for condemnation in a
criminal case.
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Registration laws are common and their range is
wide. Cf. People of State of New York ex rel. Bryant
v. Zimmerman, 278 U.S. 63; United States .
Harriss, 347 U.S. 612; United States v. Kahriger, 345
U.S. 22. Many such laws are akin to licensing stat-
utes in that they pertain to the regulation of business
activities. But the present ordinance is entirely dif-
ferent. Violation of its provisions is unaccompanied
by any activity whatever, mere presence in the
city being the test. Moreover, circumstances which
might move one to inquire as to the necessity of reg-
istration are completely lacking. At most the ordi-
nance is but a law enforcement technique designed
for the convenience of law enforcement agencies
through which a list of the names and addresses of
felons then residing in a given community is com-
piled. The disclosure is merely a compilation of for-
mer convictions already publicly recorded in the ju-
risdiction where obtained. . . . Where a person did
not know of the duty to register and where there was
no proof of the probability of such knowledge, he
may not be convicted consistently with due process.
Were it otherwise, the evil would be as great as it is
when the law is written in print too fine to read or in
a language foreign to the community.

Id. at 228-30.

The registration requirement applicable to the De-
fendant herein is markedly different than that applica-
ble to Ms. Lambert more than 50 years ago. Convicted
sex offenders are now commonly required to register,
while there is no indication in Lambert that requiring
convicted felons to register was at the time of that deci-
sion also commonly established. On the contrary, the
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quotation from that decision indicates that such a prac-
tice was unusual. Therefore, it is simply not reasonable
to argue that the requirement that the Defendant regis-
ter as a sex offender in 2007 is comparable to the regis-
tration requirement with which Ms. Lambert was con-
fronted in the mid-1950’s. Consequently, this Court con-
cludes that, unlike the statute in Lambert, § 2250(a) is
not “entirely different” from criminal statutes, the obli-
gations of which a defendant need not be personally in-
formed to comport with due process. Indeed, it bears
emphasis that the Jacob Wetterling Act of 1994, 42
U.S.C. § 14071, required sex offenders to register before
the SORNA was adopted 12 years later. Accordingly,
this Court joins with other courts in holding that Lam-
bert does not support the proposition that a sex of-
fender, charged with violating § 2250(a), is deprived of
due process if not personally given notice of his obliga-
tion to register under the SORNA." See e.g., United
States v. Waybright, — F. Supp. 2d —, 2008 WL
2380946 (D. Mont. 2008); United States v. Dawvid, 2008
WL 2045830 (W.D.N.C. 2008); United States v. Craft,
2008 WL 1882904 (D. Neb. 2008); United States w.
LeTourneau, 534 F. Supp. 2d 718, 722-23 (S.D. Tex.
2008).

Accordingly, the Court overrules Defendant’s Motion
to Dismiss Indictment (Doc. #22), as it relates to the
proposition that the failure to notify him of his obliga-

19 In addition, the Lambert Court concluded that the defendant had
been without notice of her obligation to register, since she had offered
proof of that “defense,” which had been refused. 355 U.S. at 227. Here-
in, in contrast, Trent has not submitted or offered to submit proof that
he was unaware of his obligation to register as a sex offender, when he
traveled in interstate commerce to Ohio between November 2, 2007 and
November 25, 2007.
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tion to register under the SORNA violated that statute
and deprived him of due process.

4. Delegation Doctrine

The Defendant argues that this Court must dismiss
this prosecution, because the Congress violated the non-
delegation doctrine, by delegating to the Attorney Gen-
eral the authority to determine the retroactive effect of
the SORNA. See 42 U.S.C. § 16913(d) (providing, in
part, that “[t]he Attorney General shall have the author-
ity to specify the applicability of the requirements of
this title to sex offenders convicted before July 27, 2006
or its implementation in a particular jurisdiction”). For
reasons which follow, this Court does not agree. The
Court begins by examining the non-delegation doctrine.

That doctrine is an aspect of the separation of pow-
ers. Mustretta v. United States, 488 U.S. 361, 371 (1989)
(noting that the non-delegation doctrine “is rooted in
the principle of separation of powers that underlies
our tripartite system of Government”). Under the non-
delegation doctrine, Congress “is not permitted to abdi-
cate or to transfer to others the essential legislative
functions with which it is vested.” Panama Refining Co.
v. Ryan, 293 U.S. 388, 421 (1935). In Mistretta, the
Court explained the non-delegation doctrine:

We also have recognized, however, that the separa-
tion-of-powers principle, and the nondelegation doc-
trine in particular, do not prevent Congress from
obtaining the assistance of its coordinate Branches.
In a passage now enshrined in our jurisprudence,
Chief Justice Taft, writing for the Court, explained
our approach to such cooperative ventures: “In de-
termining what [Congress] may do in seeking assis-
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tance from another branch, the extent and character
of that assistance must be fixed according to common
sense and the inherent necessities of the government
co-ordination.” J.W. Hampton, Jr., & Co. v. United
States, 276 U.S. 394, 406 (1928). So long as Congress
“shall lay down by legislative act an intelligible prin-
ciple to which the person or body authorized to [exer-
cise the delegated authority] is directed to conform,
such legislative action is not a forbidden delegation
of legislative power.” Id., at 409.

488 U.S. at 372. Two cases decided in 1935, invalidating
portions of the National Recovery Act, Panama Refin-
ing and A.L.A. Schechter Poultry Corp. v. United
States, 295 U.S. 495 (1935), were the first and only in-
stances in which the United States Supreme Court used
the non-delegation doctrine to invalidate a statute. Since
then, the Supreme Court has applied broad standards,
in holding that statutes do not violate that doctrine. See
e.g., FPC v. Hope Natural Gas Co., 320 U.S. 591 (1944)
(upholding delegation to Federal Power Commission to
determine just and reasonable rates); National Broad-
casting Co. v. United States, 319 U.S. 190 (1943) (up-
holding delegation to Federal Communications Commis-
sion to regulate broadcast licensing “as public interest,
convenience, or necessity” require). In Muistretta, the
Court concluded that Congress had not violated the
non-delegation doctrine by delegating to the United
States Sentencing Commission the authority to deter-
mine the appropriate sentence, within the statutorily
established range, for federal criminal offenses. Thus,
other than two decisions in 1935, before the “switch in
time save[d] nine,” the Supreme Court has not invali-
dated any statute under the non-delegation doctrine.
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All courts to have addressed the issue herein
have concluded that Congress did not violate the non-
delegation doctrine by delegating such authority to the
Attorney General. See e.g., United States v. Cochran,
2008 WL 2185427 (W.D. Okla. 2008); United States .
David, 2008 WL 2045830 (W.D.N.C. 2008); United
States v. Utesch, 2008 WL 656066 (E.D. Tenn. 2008);
United States v. Howell, 2008 WL 313200 (N.D. Iowa
2008); United States v. LeTourneau, 534 F. Supp. 2d
718, 724-25 (S.D. Tex. 2008); United States v. Gill, 520
F. Supp. 2d 1341, 1349 (D. Utah 2007); United States v.
Madera, 474 F. Supp. 2d 1257, 1261 (M.D. Fla. 2007).
This Court finds that the result reached by those courts
to be persuasive and similarly concludes that Congress
did not violate the non-delegation doctrine by authoriz-
ing the Attorney General to determine the retroactive
effect of the SORNA.

Accordingly, the Court overrules Defendant’s Motion
to Dismiss Indictment (Doec. #22), as it relates to the
non-delegation doctrine.

Based upon the foregoing, the Court overrules Defen-
dant’s Motion to Dismiss Indietment (Doc. #22), in its
entirety.

July 24, 2008

/s/ WALTER HERBERT RICE
WALTER HERBERT RICE, Judge
United States Distriet Court

Copies to:
Counsel of Record.



68a

APPENDIX D

1. 5 U.S.C. 558 provides in pertinent part:

Rule making
ok ok koo

(b) General notice of proposed rule making shall be
published in the Federal Register, unless persons sub-
ject thereto are named and either personally served or
otherwise have actual notice thereof in accordance with
law. The notice shall include—

(1) a statement of the time, place, and nature of
public rule making proceedings;

(2) reference to the legal authority under which
the rule is proposed; and

(3) either the terms or substance of the proposed
rule or a description of the subjects and issues in-
volved.

Except when notice or hearing is required by statute,
this subsection does not apply—

(A) to interpretative rules, general statements of
policy, or rules of agency organization, procedure, or
practice; or

(B) when the ageney for good cause finds (and in-
corporates the finding and a brief statement of rea-
sons therefor in the rules issued) that notice and pub-
lic procedure thereon are impracticable, unnecessary,
or contrary to the public interest.

(c) After notice required by this section, the agency
shall give interested persons an opportunity to partici-
pate in the rule making through submission of written
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data, views, or arguments with or without opportunity
for oral presentation. After consideration of the rele-
vant matter presented, the agency shall incorporate in
the rules adopted a concise general statement of their
basis and purpose. When rules are required by statute
to be made on the record after opportunity for an agen-
cy hearing, sections 556 and 557 of this title apply in-
stead of this subsection.

(d) The required publication or service of a substan-
tive rule shall be made not less than 30 days before its
effective date, except—

(1) a substantive rule which grants or recognizes
an exemption or relieves a restriction;

(2) interpretative rules and statements of policy;
or

(3) as otherwise provided by the agency for good
cause found and published with the rule.

sk ok sk ok

2. 18 U.S.C. 2250 provides in pertinent part:
Failure to register
(a) IN GENERAL.—Whoever—

(1) is required to register under the Sex Offender
Registration and Notification Act;

(2)(A) is a sex offender as defined for the purposes
of the Sex Offender Registration and Notification
Act by reason of a conviction under Federal law (in-
cluding the Uniform Code of Military Justice), the
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law of the District of Columbia, Indian tribal law, or
the law of any territory or possession of the United
States; or

(B) travels in interstate or foreign commerce, or
enters or leaves, or resides in, Indian country; and

(3) knowingly fails to register or update a regis-
tration as required by the Sex Offender Registration
and Notification Act;

shall be fined under this title or imprisoned not more
than 10 years, or both.

(b) AFFIRMATIVE DEFENSE.—In a prosecution for

a violation under subsection (a), it is an affirmative de-
fense that—

3.

(1) uncontrollable circumstances prevented the
individual from complying;

(2) the individual did not contribute to the creation
of such circumstances in reckless disregard of the
requirement to comply; and

(3) the individual complied as soon as such circum-
stances ceased to exist.

L S

42 U.S.C. 16901 provides in pertinent part:

Declaration of purpose

In order to protect the public from sex offenders and

offenders against children, and in response to the vicious
attacks by violent predators against the victims listed
below, Congress in this chapter establishes a compre-
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hensive national system for the registration of those
offenders:

H* ok kosk sk

4. 42 U.S.C. 16911 provides:

Relevant definitions, including Amie Zyla expansion of
sex offender definition and expanded inclusion of child
predators

In this subchapter the following definitions apply:
(1) Sex offender

The term “sex offender” means an individual who
was convicted of a sex offense.

(2) Tier I sex offender

The term “tier I sex offender” means a sex of-
fender other than a tier II or tier 111 sex offender.

(3) Tier II sex offender

The term “tier II sex offender” means a sex of-
fender other than a tier I1I sex offender whose of-
fense is punishable by imprisonment for more than 1
year and—

(A) is comparable to or more severe than the
following offenses, when committed against a mi-
nor, or an attempt or conspiracy to commit such an
offense against a minor:

(i) sex trafficking (as described in section
1591 of title 18);

(ii) coercion and enticement (as described in
section 2422(b) of title 18);
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(iii) transportation with intent to engage in
criminal sexual activity (as described in section
2423(a))* of title 18;

(iv) abusive sexual contact (as deseribed in sec-
tion 2244 of title 18);

(B) involves—
(i) use of a minor in a sexual performance;
(ii) solicitation of a minor to practice prostitu-
tion; or
(iii) production or distribution of child pornog-
raphy; or
(C) occurs after the offender becomes a tier I
sex offender.
(4) Tier III sex offender

The term “tier I1I sex offender” means a sex offen-
der whose offense is punishable by imprisonment for
more than 1 year and—

(A) is comparable to or more severe than the fol-
lowing offenses, or an attempt or conspiracy to com-
mit such an offense:

(i) aggravated sexual abuse or sexual abuse (as
described in sections 2241 and 2242 of title 18); or

(i) abusive sexual contact (as described in sec-
tion 2244 of Title 18) against a minor who has not
attained the age of 13 years;

(B) involves kidnapping of a minor (unless commit-
ted by a parent or guardian); or

! So in original. The second closing parenthesis probably should
follow “18”.
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(C) occurs after the offender becomes a tier 11 sex
offender.

(5) Amie Zyla expansion of sex offense definition
(A) Generally

Except as limited by subparagraph (B) or (C),
the term “sex offense” means—

(i) a criminal offense that has an element
involving a sexual act or sexual contact with an-
other;

(ii) a criminal offense that is a specified of-
fense against a minor;

(iii) a Federal offense (including an offense
prosecuted under section 1152 or 1153 of title 18)
under section 1591, or chapter 109A, 110 (other
than section 2257, 2257A, or 2258), or 117, of title
18;

(iv) amilitary offense specified by the Secre-
tary of Defense under section 115(a)(8)(C)(@i) of
Public Law 105-119 (10 U.S.C. 951 note); or

(v) an attempt or conspiracy to commit an
offense described in clauses (i) through (iv).

(B) Foreign convictions

A foreign conviction is not a sex offense for the
purposes of this subchapter if it was not obtained
with sufficient safeguards for fundamental fairness
and due process for the accused under guidelines
or regulations established under section 16912 of
this title.
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(C) Offenses involving consensual sexual conduct

An offense involving consensual sexual conduect
is not a sex offense for the purposes of this sub-
chapter if the victim was an adult, unless the adult
was under the custodial authority of the offender at
the time of the offense, or if the victim was at least
138 years old and the offender was not more than 4
years older than the victim.

(6) Criminal offense

The term “criminal offense” means a State, local,
tribal, foreign, or military offense (to the extent
specified by the Secretary of Defense under section

115(a)(8)(C)(i) of Public Law 105-119 (10 U.S.C. 951
note)) or other criminal offense.

(7) Expansion of definition of “specified offense
against a minor” to include all offenses by child
predators

The term “specified offense against a minor” means
an offense against a minor that involves any of the
following:

(A) An offense (unless committed by a parent
or guardian) involving kidnapping.

(B) An offense (unless committed by a parent
or guardian) involving false imprisonment.

(C) Solicitation to engage in sexual conduct.
(D) Use in a sexual performance.
(E) Solicitation to practice prostitution.

(F) Video voyeurism as described in section
1801 of title 18.
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(G) Possession, production, or distribution of
child pornography.

(H) Criminal sexual conduct involving a minor,
or the use of the Internet to facilitate or attempt
such conduct.

(I)  Any conduct that by its nature is a sex of-
fense against a minor.

(8) Convicted as including certain juvenile adjudica-
tions

The term “convicted” or a variant thereof, used
with respect to a sex offense, includes adjudicated
delinquent as a juvenile for that offense, but only if
the offender is 14 years of age or older at the time of
the offense and the offense adjudicated was compa-
rable to or more severe than aggravated sexual
abuse (as described in section 2241 of title 18), or was
an attempt or conspiracy to commit such an offense.

(9) Sex offender registry

The term “sex offender registry” means a registry
of sex offenders, and a notification program, main-
tained by a jurisdiction.

(10) Jurisdiction
The term “jurisdiction” means any of the following:

(A) A State.
(B) The District of Columbia.
(C) The Commonwealth of Puerto Rico.
(D) Guam.
(E) American Samoa.
(F) The Northern Mariana Islands.
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(G) The United States Virgin Islands.

(H) To the extent provided and subject to the
requirements of section 16927 of this title, a feder-
ally recognized Indian tribe.

(11) Student

The term “student” means an individual who en-
rolls in or attends an educational institution, includ-
ing (whether public or private) a secondary school,
trade or professional school, and institution of higher
education.

(12) Employee

The term “employee” includes an individual who is
self-employed or works for any other entity, whether
compensated or not.

(13) Resides

The term “resides” means, with respect to an indi-
vidual, the location of the individual’s home or other
place where the individual habitually lives.

(14) Minor

The term “minor” means an individual who has not
attained the age of 18 years.

5. 42 U.S.C. 16913 provides:
Registry requirements for sex offenders
(a) In general

A sex offender shall register, and keep the registra-
tion current, in each jurisdiction where the offender re-
sides, where the offender is an employee, and where the
offender is a student. For initial registration purposes
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only, a sex offender shall also register in the jurisdiction
in which convicted if such jurisdiction is different from
the jurisdiction of residence.

(b) Initial registration
The sex offender shall initially register—

(1) before completing a sentence of imprisonment
with respect to the offense giving rise to the regis-
tration requirement; or

(2) not later than 3 business days after being sen-
tenced for that offense, if the sex offender is not sen-
tenced to a term of imprisonment.

(¢) Keeping the registration current

A sex offender shall, not later than 3 business days
after each change of name, residence, employment, or
student status, appear in person in at least 1 jurisdiction
involved pursuant to subsection (a) and inform that ju-
risdiction of all changes in the information required for
that offender in the sex offender registry. That jurisdic-
tion shall immediately provide that information to all
other jurisdictions in which the offender is required to
register.

(d) Initial registration of sex offenders unable to com-
ply with subsection (b)

The Attorney General shall have the authority to
specify the applicability of the requirements of this sub-
chapter to sex offenders convicted before the enactment
of this chapter or its implementation in a particular ju-
risdiction, and to prescribe rules for the registration of
any such sex offenders and for other categories of sex
offenders who are unable to comply with subsection (b).
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(e) State penalty for failure to comply

Each jurisdiction, other than a Federally recognized
Indian tribe, shall provide a eriminal penalty that in-
cludes a maximum term of imprisonment that is greater
than 1 year for the failure of a sex offender to comply
with the requirements of this subchapter.

6. 28 C.F.R. 72.3 provides:

Applicability of the Sex Offender Registration and Notifi-
cation Act.

The requirements of the Sex Offender Registration
and Notification Act apply to all sex offenders, including
sex offenders convicted of the offense for which regis-
tration is required prior to the enactment of that Act.

Example 1. A sex offender is federally convicted of
aggravated sexual abuse under 18 U.S.C. 2241 in 1990
and is released following imprisonment in 2007. The sex
offender is subject to the requirements of the Sex Of-
fender Registration and Notification Act and could be
held criminally liable under 18 U.S.C. 2250 for failing to
register or keep the registration current in any jurisdic-
tion in which the sex offender resides, is an employee, or
is a student.

Example 2. A sex offender is convicted by a state
jurisdiction in 1997 for molesting a child and is released
following imprisonment in 2000. The sex offender ini-
tially registers as required, but disappears after a cou-
ple of years and does not register in any other jurisdic-
tion. Following the enactment of the Sex Offender Reg-
istration and Notification Act, the sex offender is found
to be living in another state and is arrested there. The
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sex offender has violated the requirement under the Sex
Offender Registration and Notification Act to register
in each state in which he resides, and could be held crim-
inally liable under 18 U.S.C. 2250 for the violation be-
cause he traveled in interstate commerce.

7. 28 C.F.R. 72.3 (as promulgated by 75 Fed. Reg.
81,849 (2010)) provides in pertinent part:

Applicability of the Sex Offender Registration and Notifi-
cation Act.

B sk ok sk sk

Example 2. A sex offender is convicted by a state
jurisdiction in 1997 for molesting a child and is released
following imprisonment in 2000. The sex offender ini-
tially registers as required, but relocates to another
state in 2009 and fails to register in the new state of res-
idence. The sex offender has violated the requirement
under the Sex Offender Registration and Notification
Act to register in each state in which he resides, and
could be held criminally liable under 18 U.S.C. 2250 for
the violation because he traveled in interstate com-
merece.



