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QUESTIONS PRESENTED

1. Whether, at petitioner’s resentencing on remand
following the government’s appeal, the district court was
required, under the law-of-the-case doctrine, to apply
the same percentage departure from the Guidelines
range for substantial assistance that had been applied at
a prior sentencing.

2. Whether post-sentencing rehabilitation is an im-
permissible basis under 18 U.S.C. 3553(a) for varying
downward at resentencing from the advisory Guidelines
range.

D
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OPINIONS BELOW

The opinion of the court of appeals (Pet. App. 1-6) is
reported at 570 F.3d 958. Prior opinions of the court of
appeals (Pet. App. 19-22, 27-30, 31-34) are reported at
518 F.3d 949, 486 F.3d 408, and 412 F.3d 995.

JURISDICTION

The judgment of the court of appeals was entered on
July 2, 2009. The petition for a writ of certiorari was
filed on September 29, 2009. The jurisdiction of this
Court rests on 28 U.S.C. 1254(1).

STATUTORY PROVISIONS INVOLVED

The pertinent statutory and Guidelines provisions
are reprinted in an appendix to this brief. App., infra,
la-9a.
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STATEMENT

Following a guilty plea in the United States District
Court for the Northern District of Iowa, petitioner was
convicted of conspiring to distribute more than 500
grams of methamphetamine, in violation of 21 U.S.C.
846. The district court initially sentenced petitioner to
24 months of imprisonment, to be followed by five years
of supervised release, but that sentence was set aside on
appeal. Pet. App. 31-34 (Pepper I). On remand, the dis-
trict court resentenced petitioner to 24 months of im-
prisonment, to be followed by five years of supervised
release, and the court of appeals again reversed. Id. at
27-30 (Pepper II). This Court vacated the court of ap-
peals’ judgment and remanded the case for further con-
sideration in light of Gall v. United States, 552 U.S. 38
(2007). Pet. App. 23. On remand from this Court, the
court of appeals again reversed the 24-month sentence
imposed by the district court and remanded for resen-
tencing, id. at 19-22 (Pepper I11), and this Court denied
review, 129 S. Ct. 138. The district court thereafter
resentenced petitioner to 77 months of imprisonment, to
be followed by 12 months of supervised release. Pet.
App. 8-9. The court subsequently reduced the term of
imprisonment to 65 months pursuant to Rule 35(b) of the
Federal Rules of Criminal Procedure. Id. at 13-14. The
court of appeals affirmed that sentence. Id. at 1-6 (Pep-
per IV).

1. In 2003, law enforcement officers arrested peti-
tioner for his participation in a methamphetamine traf-
ficking operation. Sealed J.A. (S.J.A.) 9. He pleaded
guilty to one count of conspiracy to distribute more than
500 grams of methamphetamine, in violation of 21 U.S.C.
846. Pet. App. 32.
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a. At petitioner’s initial sentencing in March 2004,
the district court determined, under 18 U.S.C. 3553(f),
that petitioner was not subject to any statutory mini-
mum sentence based on his criminal history, the nature
of his offense, and his cooperation with governmental
authorities. J.A. 28, 45. The court also determined that
petitioner’s sentencing range under the Sentencing
Guidelines (Guidelines) was 97 to 121 months of impris-
onment, based on a total offense level of 30 and a crimi-
nal history category of I. Ibid.

The government moved for a downward departure of
15% from that range pursuant to Guidelines § 5K1.1.
Pet. App. 32. Section 5K1.1 provides that a court may
depart from the Guidelines “[u]pon motion of the gov-
ernment stating that the defendant has provided sub-
stantial assistance in the investigation or prosecution of
another person who has committed an offense.” [Ibid.
Section 5K1.1 states that in determining an “appropriate
reduction,” the court may consider several factors that
“include, but are not limited to,” “the significance and
usefulness of the defendant’s assistance”; “the truthful-
ness, completeness, and reliability” of the defendant’s
information; “the nature and extent of the defendant’s
assistance”; “any injury suffered, or any danger or risk
of injury to the defendant or his family[,] resulting from
his assistance”; and “the timeliness of the defendant’s
assistance.” Id. § 5K1.1(a)(1)-(5).

During the government’s investigation into peti-
tioner’s drug trafficking, petitioner provided informa-
tion to investigators and a grand jury about two other
individuals’ involvement with illegal drugs and guns.
J.A. 31-33. The government therefore moved for a
downward departure based on petitioner’s “substantial
assistance” in its investigation. The government advised
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the court that, based on the factors listed in Guidelines
§ 5K1.1(a)(1)-(5), a 15% reduction would be appropriate.
J.A. 35, 45. The district court, however, granted a sig-
nificantly greater departure from the Guidelines range
and imposed a sentence of 24 months of imprisonment,
to be followed by five years of supervised release. J.A.
45. The court arrived at that sentence after calling offi-
cials at the Bureau of Prisons to determine the minimum
term of imprisonment that petitioner could serve and
still qualify for the residential drug abuse program at
the federal prison in Yankton, South Dakota. J.A. 38-44;
see Pet. App. 32.

b. The government appealed, and on June 24, 2005,
the court of appeals reversed. Pet. App. 31-34. The
court of appeals held that “the extent of a downward
departure made pursuant to § 5K1.1 can be based only
on assistance-related considerations.” Id. at 33. The
court concluded that the district court had “considered
a matter unrelated to [petitioner’s] assistance, namely
its desire to sentence [petitioner] to the shortest possi-
ble term of imprisonment that would allow him to partic-
ipate in the intensive drug treatment program at the
federal prison in Yankton.” Ibid. The court could not
find that the error was harmless, because “given the
pedestrian nature of [petitioner’s] assistance,” it was
“far from certain” that the district court “would have ar-
rived at the same guidelines sentence had it considered
only assistance-related elements.” Id. at 34. Accord-
ingly, the court of appeals remanded “for resentencing
in accordance with [its] opinion and with the principles
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set forth by the Supreme Court in [United States v.
Booker, 543 U.S. 220 (2005)].” Pet. App. 34.!

2. a. In May 2006, after this Court’s decision in
Booker rendering the Guidelines advisory, the district
court resentenced petitioner and again imposed a sen-
tence of 24 months of imprisonment. The parties agreed
that petitioner’s recommended sentencing range under
the Guidelines remained 97 to 121 months of imprison-
ment. 5/5/06 Tr. 2. Petitioner presented evidence about
his rehabilitation since his initial sentencing, testifying
that he had completed a drug treatment program while
in prison and had maintained employment and enrolled
in community college after his release. J.A. 102-112.
Petitioner’s father also testified that petitioner had
made substantial progress, J.A. 116-121, and petitioner’s
probation officer expressed the view that a 24-month
sentence would be reasonable in light of petitioner’s sub-
stantial assistance and post-sentencing conduct, J.A.
126-131.

The district court first granted a 40% downward de-
parture under Guidelines § 5K1.1 for petitioner’s assis-
tance. According to the court, although petitioner had
offered “a pedestrian or average amount of substantial
assistance,” national statistics suggested that petitioner
should receive “a 50 percent reduction.” J.A. 141-142;
J.A. 138-140. The court recognized, however, that under
then-existing circuit precedent, a downward departure
of 50% for substantial assistance was permissible only in
extraordinary circumstances. J.A. 136-141, 146-148; see
United States v. Dalton, 404 F.3d 1029, 1033-1034 (8th

! On June 27, 2005, petitioner was released from custody after serv-
ing his 24-month sentence, less credit awarded for good conduct. Pet.
App. 5; see 18 U.S.C. 3624(a). Petitioner began serving his five-year
period of supervised release at that time.
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Cir. 2005). The court therefore granted a downward
departure of 40% “given how timely [petitioner] was and
how truthful and honest he was” in assisting the govern-
ment. J.A. 143. That departure reduced the bottom of
the advisory Guidelines range from 97 to 58 months of
imprisonment.

The court then granted a further 59% downward
variance under 18 U.S.C. 3553(a) based on petitioner’s
rehabilitation since his initial sentencing; his lack of a
violent history; and, to a lesser degree, the need to avoid
unwarranted sentencing disparity with coconspirators in
the case. J.A. 143-148; see Pet. App. 28-29. The court
concluded that “it would [not] advance any purpose of
federal sentencing policy or any other policy behind the
federal sentencing guidelines to send this defendant
back to prison.” J.A. 149-150. The court’s 59% variance
from the 58-month bottom of the advisory Guidelines
range resulted in a sentence of 24 months of imprison-
ment. J.A. 149.

b. The government again appealed petitioner’s sen-
tence, and the court of appeals again reversed. Pet.
App. 27-30. The court of appeals stated that, although
it was a “close call,” the district court had not abused its
discretion in granting a 40% downward departure for
substantial assistance. Id. at 28. The court of appeals
concluded, however, that the district court had abused
its discretion in granting a further 59% downward
variance under 18 U.S.C. 3553(a). Pet. App. 28-30. In
reaching that conclusion, the court of appeals ruled that
evidence of petitioner’s post-sentencing rehabilitation
was an “impermissible factor to consider in granting a
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downward variance” under Section 3553(a). Id. at 30.
The court reasoned that evidence of post-sentencing
rehabilitation could not have been considered at the
original sentencing and thus permitting its consideration
upon resentencing “would create unwarranted dispari-
ties and inject blatant inequities into the sentencing pro-
cess.” Id. at 29-30. The court therefore remanded for
resentencing “consistent with [its] opinion.” Id. at 30.
Because the district judge who had sentenced petitioner
in 2004 and 2006 had expressed a reluctance to sentence
petitioner a third time if the case was again remanded,
the court of appeals directed that the case be assigned
to a different judge for resentencing. Ibid.

3. On January 7, 2008, this Court vacated the judg-
ment in Pepper 11 and remanded the case to the court of
appeals for further consideration in light of Gall. Pet.
App. 23. On remand, the court of appeals concluded that
Gall did not alter its holding that the district court had
committed procedural error in failing to provide an ade-
quate justification for a 59% downward variance under
Section 3553(a). Id. at 19-22. As relevant here, the
court of appeals concluded that Gall did not alter the
rule that evidence of a defendant’s post-sentencing reha-
bilitation “is an impermissible factor to consider in
granting a downward variance.” Id. at 21. The court
further found that the district court had “given signifi-

? The court of appeals found that the district court had erred with re-
spect to the variance in two additional respects. First, the district court
had considered petitioner’s lack of a violent history, which had been ac-
counted for in the court of appeals’ view by petitioner’s criminal history
category and his eligibility for “safety-valve relief” under 18 U.S.C.
3553(f). Pet. App. 29. Second, the court of appeals found that the dis-
trict court had considered unwarranted sentencing disparity among co-
conspirators “without adequate foundation and explanation.” Id. at 30.
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cant weight, and possibly overwhelming weight,” to that
impermissible factor in imposing sentence. Ibid. Ac-
cordingly, the court of appeals reversed the 24-month
sentence imposed by the district court and remanded
the case for resentencing. Id. at 22. As it had done in its
vacated decision in Pepper 11, the court of appeals again
directed that the resentencing be assigned to a different
judge in the district court. Ibid. This Court denied a
petition for a writ of certiorari. 129 S. Ct. 138.

4. a. Following Pepper 111, petitioner was resen-
tenced before a different distriet judge. The parties
agreed that petitioner’s recommended sentencing range
under the Guidelines remained 97 to 121 months of im-
prisonment. J.A. 279; S.J.A. 27-28. The district court
determined that, in departing from that range under
Guidelines § 5K1.1 to account for petitioner’s substantial
assistance, it was not bound to grant petitioner the same
40% departure that had been applied by the judge who
had sentenced him in 2006. Pet. App. 24-26; see S.J.A.
30. The district court reasoned that, in Pepper I1, the
court of appeals had “simply indicated that a 40% down-
ward departure was not an abuse of discretion.” Pet.
App. 26. The court of appeals had not held “that a 40%
downward departure is the only reasonable outcome” or
“that the [district] court must impose a 40% downward
departure on remand pursuant to USSG § 5K1.1.” Ibid.
Moreover, the district court noted that if the court of
appeals “had wanted to narrow the scope of the remand
in such a fashion, it would have so stated.” Ibid. “In-
stead of affirming and reversing in part,” the district
court explained that the court of appeals “reversed and
remanded” and “did not [give] any specific instructions
to the court on the USSG § 5K1.1 issue.” Ibid.
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Exercising its discretion, the district court concluded
that, based on “the applicable factors enumerated in
USSG § 5K1.1, * * * [petitioner] is entitled to a 20%
reduction in his advisory Sentencing Guidelines range.”
S.J.A. 33. In the court’s view, petitioner provided “sub-
stantial assistance” that “was timely, helpful and impor-
tant,” but that “was in no way extraordinary.” S.J.A. 32-
33. In addition, the court based its conclusion solely on
the record compiled at petitioner’s initial sentencing.
The district court stated that “[a]lthough four years
have elapsed since the initial sentencing hearing and the
parties indicate [petitioner] has provided further assis-
tance, ‘evidence of [petitioner’s] post-sentencing rehabil-
itation is not relevant and will not be permitted at re-
sentencing because the district court could not have con-
sidered that evidence at the time of the original sentenc-
ing.”” S.J.A. 32 (quoting United States v. Jenners, 473
F.3d 894, 899 (8th Cir. 2007)). As a result of the court’s
20% downward departure, petitioner’s advisory Guide-
lines range was 77 to 97 months of imprisonment. 7d. at
33.

The district court then turned to petitioner’s request
for a downward variance based on his “exemplary behav-
ior” since his release from prison. J.A. 221. After con-
sidering the sentencing factors set out in Section
3553(a), the district court found that no variance from
the advisory Guidelines range was warranted. S.J.A. 33-
49. The court agreed that petitioner had made “sub-
stantial positive changes in his life,” S.J.A. 39, and it
noted that since his release petitioner had “been em-
ployed, sober, enrolled in college, married and ha[d]
taken on parental responsibilities,” S.J.A. 37. The dis-
trict court observed, however, that the court of appeals
had ruled in Pepper II and Pepper III that post-
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sentencing rehabilitation is not a permissible ground for
a variance at resentencing. S.J.A. 39. The district court
also declined to vary downward based on petitioner’s
personal characteristics and history, the sentencing dis-
parity among coconspirators, or the costs of incarcera-
tion. S.J.A. 34-37, 40-49.

On January 5, 2009, the distriet court sentenced peti-
tioner to 77 months of imprisonment, to be followed by
12 months of supervised release. Pet. App. 8-9. The
court recommended that petitioner receive credit
against his sentence for his previous completion of the
Bureau of Prisons’ residential drug abuse treatment
program. Id. at 8. The court then granted the govern-
ment’s motion under Rule 35(b) of the Federal Rules of
Criminal Procedure and reduced petitioner’s term of
imprisonment to 65 months to account for investigative
assistance petitioner had provided after his initial sen-
tencing. Id. at 13-14; see id. at 3.

b. The court of appeals affirmed petitioner's sen-
tence. Pet. App. 1-6. As relevant here, the court re-
jected petitioner’s claim that the scope of the prior re-
mand and the law-of-the-case doctrine required the dis-
trict court at the 2009 resentencing to grant petitioner
the same 40% departure for substantial assistance that
the district court had granted him at the 2006 initial sen-
tencing. Id. at 3-4. The court of appeals noted that a
sentencing court on remand is bound to proceed within
the scope of any limitations imposed by the appellate
court, but the court of appeals found that its decisions in
Pepper 11 and Pepper 111 did not restrict the district
court’s discretion in determining the extent of any sub-
stantial assistance departure at resentencing. /bid. The
court of appeals concluded that it had ordered a “gen-
eral remand for resentencing” that “did not place any
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limitations on the discretion of the newly assigned dis-
trict court judge in resentencing [petitioner].” Id. at 4.
In reaching that conclusion, the court noted that its ear-
lier decisions had not specified that the district court
would be bound by the 40% downward departure for
substantial assistance previously granted but had mere-
ly found that a 40% departure was “within the range of
reasonableness.” Ibid.

The court of appeals also rejected petitioner’s argu-
ment that the district court had erred in refusing to con-
sider his post-sentencing rehabilitation as a basis for a
downward variance under Section 3553(a). Pet. App.
4-5. The court of appeals acknowledged that petitioner
had “made significant progress during and following his
initial period of imprisonment” by enrolling in commu-
nity college, marrying and becoming a stepfather to his
wife’s daughter, and working as a night ecrew supervisor
at Sam’s Club. Id. at 5. The court of appeals commend-
ed petitioner on the “positive changes he has made in his
life.” Ibid. The court ruled, however, that petitioner’s
claim was foreclosed by circuit precedent holding that
“post-sentencing rehabilitation is not a permissible fac-
tor to consider in granting a downward variance.” Ibid.
The court of appeals therefore affirmed petitioner’s sen-
tence in all respects.?

® Petitioner was released from federal custody on June 27, 2005, af-
ter serving his original 24-month sentence. See n.1, supra. After the
district court resentenced petitioner to 65 months of imprisonment,
petitioner was returned to federal custody. On July 22, 2010, after this
Court had granted the petition for a writ of certiorari, the district court
granted petitioner’s motion for release pending disposition of this ap-
peal. 03-cr-4113 Docket entry No. 237.
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SUMMARY OF ARGUMENT

I. The law-of-the-case doctrine did not entitle peti-
tioner to receive the same 40% downward departure for
substantial assistance at his 2009 resentencing that he
had received at his 2006 resentencing. The district
court’s decision to grant only a 20% departure was con-
sistent with the law of the case, because the court of ap-
peals had not held in its previous opinions (in Pepper I1
and Pepper I1I) that a 40% departure was necessary.
Rather, the court of appeals had held simply that a 40%
departure was not an abuse of the district court’s discre-
tion. That holding left the district court free to exercise
its discretion differently at the 2009 resentencing.
Moreover, following its general practice, the court of
appeals remanded the case for a general resentencing,
without limiting the scope of remand to particular is-
sues. The district court therefore permissibly conducted
a de novo assessment of the factors in Guidelines
§ 5K1.1, and its exercise of discretion in that regard did
not violate any previous instruction from the court of
appeals.

II. A. A defendant’s rehabilitation after his original
sentencing is a permissible basis for a downward vari-
ance from the applicable Guidelines range at resentenc-
ing. Courts have long considered a wide range of evi-
dence concerning a defendant’s personal history and
characteristics in order to select an appropriate sen-
tence. For the past 40 years, that principle has been
codified in Section 3661, which provides that “[n]o limi-
tation shall be placed on the information concerning the
[defendant’s] background, character, and conduct” that
courts “may receive and consider for the purpose of im-
posing an appropriate sentence.” 18 U.S.C. 3661. There
is no basis in the text or purpose of Section 3661 for the
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court of appeals’ categorical prohibition against the con-
sideration of post-sentencing rehabilitation.

Nor did the Sentencing Reform Act of 1984,
18 U.S.C. 3551 et seq., alter this aspect of sentencing
courts’ discretion. Congress specified seven factors that
courts must consider in imposing sentence, see 18 U.S.C.
3553(a), but those factors indicate that courts have dis-
cretion to consider post-sentencing rehabilitation. Such
rehabilitation is potentially relevant to a defendant’s
“history and characteristics,” 18 U.S.C. 3553(a)(1), as
well as to the “need for the sentence imposed” to serve
the purposes of sentencing, 18 U.S.C. 3553(a)(2). In ad-
dition to its potential relevance to the particular statu-
tory factors in Section 3553(a), evidence of a defendant’s
post-sentencing rehabilitation is relevant to a court’s
broad duty under that provision: “[to] impose a sen-
tence sufficient, but not greater than necessary,” to
achieve the purposes of sentencing. 18 U.S.C. 3553(a).

Pursuant to Sections 3553(a) and 3661, this Court
and the lower courts consistently have held that, subject
to constitutional constraints, sentencing courts have
discretion to consider any relevant information about a
defendant’s background, character, and conduct. In-
deed, before 2000, every court of appeals to consider the
question other than the Eighth Circuit had held that
post-sentencing rehabilitation could provide an appro-
priate basis for a downward departure at resentencing.
In 2000, the Sentencing Commission promulgated a pol-
icy statement providing that such rehabilitation could
not provide the basis for a departure. See Guidelines
§ 5K2.19. But after this Court’s decision in United
States v. Booker, 543 U.S. 220 (2005), and its progeny,
that policy statement is not binding, but rather is a fac-
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tor to be considered by a sentencing court in determin-
ing an appropriate sentence.

B. The court of appeals erred in categorically pro-
hibiting consideration of post-sentencing rehabilitation.
The court relied primarily on “the need to avoid unwar-
ranted sentencing disparities among defendants,”
18 U.S.C. 3553(a)(6), but distinguishing between defen-
dants whose sentences are reversed on appeal and other
defendants is not necessarily “unwarranted.” That dis-
tinction results from the fact that a defendant’s sentence
was imposed in legal error, not from some random or
fortuitous circumstance. Moreover, the logic of the
court of appeals’ approach requires sentencing courts to
ignore post-sentencing information more generally. For
instance, courts could not consider evidence about a de-
fendant’s changed health or additional assistance to au-
thorities; evidence of additional victims, harms, or of-
fenses that were unknown at the time of sentencing; or
even evidence that a defendant had committed post-sen-
tencing offenses while released or in federal custody.
All of those types of information can bear on the type
and extent of the sentence that ought to be imposed at
resentencing under Section 3553(a). In any event, the
need to avoid sentencing disparities is only one of the
factors in Section 3553(a), and district courts’ task is to
balance all of those factors in a given case. See, e.g.,
Kimbrough v. United States, 552 U.S. 85, 90 (2007). The
remaining possible rationales for the court of appeals’
decision are equally unpersuasive.

III. The judgment of the court of appeals should be
vacated. At petitioner’s resentencing, the district court
observed that petitioner had made substantial positive
changes in his life since his original sentencing. The
court further observed, however, that circuit precedent
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foreclosed a downward variance based on petitioner’s
post-sentencing rehabilitation. The district court’s erro-
neous refusal to consider post-sentencing rehabilitation
as a possible basis for downward variance would not
require vacatur of petitioner’s sentence if the record
established that the error was harmless. See Fed. R.
Crim. P. 52(a); Williams v. United States, 503 U.S. 193,
203 (1992). The court of appeals did not address that
issue, and, consistent with its normal practice, this
Court should vacate the judgment of the court of appeals
and remand the case to that court to consider the issue
in the first instance. See Neder v. United States, 527
U.S. 1, 25 (1999).

ARGUMENT

Petitioner contends that the judgment below should
be vacated for two reasons. The second of those reasons
is correct. First, petitioner claims (Pet. 18-26) that the
law-of-the-case doctrine and the court of appeals’ 2008
remand order in Pepper 111 compelled the district court
to grant him a 40% downward departure for substantial
assistance at his 2009 resentencing. That claim is incor-
rect, because previous orders in this case did not require
the district court to grant at resentencing the same sub-
stantial assistance departure that petitioner had been
granted at his earlier sentencing.

Second, petitioner claims (Pet. 27-39) that the court
of appeals erred in holding that, at his resentencing, the
district court could not vary downward from the advi-
sory Guidelines range under 18 U.S.C. 3553(a) based on
petitioner’s rehabilitation since his initial sentencing.
That claim is correct, because post-sentencing rehabili-
tation is a permissible ground for a downward variance
under Section 3553(a) at a general resentencing. See
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U.S. Response Br. 11-15. The judgment of the court of
appeals therefore should be vacated and the case should
be remanded for further proceedings.

I. THE COURT OF APPEALS’ DECISION IN PEPPER I11
DID NOT ENTITLE PETITIONER TO RECEIVE THE
SAME 40% DEPARTURE FOR SUBSTANTIAL ASSIS-
TANCE AT HIS 2009 RESENTENCING THAT HE HAD
RECEIVED AT HIS 2006 RESENTENCING

Petitioner was initially sentenced in 2004, but it is his
two resentencings in 2006 and 2009 that are at issue be-
fore this Court. At petitioner’s first resentencing in
May 2006, the district court granted a 40% downward
departure under Guidelines § 5K1.1 for petitioner’s sub-
stantial assistance during the government’s investiga-
tion into drug trafficking. In Pepper 11, the court of
appeals reversed and remanded for resentencing, but
this Court then vacated and remanded the case to the
court of appeals for further consideration in light of Gall
v. United States, 552 U.S. 38 (2007). In Pepper 111, the
court of appeals determined that Gall had not altered its
earlier decision, and it again reversed and remanded for
resentencing. At petitioner’s second resentencing in
January 2009, the district court granted only a 20%
downward departure for substantial assistance. In Pep-
per IV, the court of appeals affirmed petitioner’s sen-
tence, including the 20% departure.

Petitioner incorrectly contends (Pet. 18-26) that, un-
der the law-of-the-case doctrine, he was entitled to re-
ceive the same 40% downward departure at his 2009
resentencing that he had received at his 2006 resentenc-
ing. The district court’s decision to grant only a 20%
departure was consistent with the law of the case, be-
cause the court of appeals did not hold in Pepper II or
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Pepper III that a 40% departure was necessary.
Rather, the court of appeals held simply that a 40% de-
parture was not an abuse of the district court’s discre-
tion, while leaving the district court free to exercise its
discretion differently at the 2009 resentencing. The
court of appeals then remanded the case for a general
resentencing, without limiting the scope of remand to
particular issues. The district court therefore permissi-
bly conducted a de novo assessment of the factors in
Guidelines § 5K1.1, and its exercise of discretion in that
regard did not violate any instruction from the court of
appeals in Pepper I11.

A. The Law-Of-The-Case Doctrine Did Not Compel The
Lower Courts To Grant A 40% Departure For Substan-
tial Assistance

Petitioner claims (Pet. 19-21) that the law-of-the-case
doctrine required the lower courts to grant a 40% depar-
ture for substantial assistance at his 2009 resentencing.
Petitioner’s reliance on that doctrine is misplaced. “As
most commonly defined, the doctrine posits that when a
court decides upon a rule of law, that decision should
continue to govern the same issues in subsequent stages
in the same case.” Arizona v. California, 460 U.S. 605,
618 (1983); see Yankton Sioux Tribe v. Podhradsky,
606 F.3d 994, 1005 (8th Cir. 2010). The law of the case
did not demand a 40% departure at petitioner’s 2009 re-
sentencing, because in Pepper I11 the court of appeals
had decided as a “rule of law” only that a 40% departure
was reasonable, not that it was required. Moreover,
because Pepper II’s holding on the departure issue was
vacated by this Court and never reinstated by the court
of appeals, the law-of-the-case doctrine did not constrain
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the district court’s discretion to grant a different depar-
ture at resentencing.

1. During the first resentencing in 2006, the district
court granted petitioner a 40% departure for his sub-
stantial assistance with the government’s investigation.
The government appealed the extent of that departure,
and in Pepper II the court of appeals reviewed the de-
parture under an abuse of discretion standard. Pet.
App. 28 (“We review for abuse of discretion the extent
of a reduction for substantial assistance.”). The court of
appeals reasoned that “there is no bright line percent-
age or mathematical formula to determine when the ex-
tent of a substantial assistance departure becomes un-
reasonable,” but “some proportionality must exist be-
tween the defendant’s assistance and the extent of the
departure.” Ibid. The court concluded that although
the issue was “a close call,” the court could not say that
“the district court [had] abused its discretion by the ex-
tent of the § 5K1.1 departure.” Ibid.

The court of appeals held in Pepper II only that a
40% departure was not an abuse of the district court’s
discretion under the Guidelines. The court did not hold
that “a 40% downward departure [was] the only reason-
able outcome” or that “the [district] court [had to] im-
pose a 40% downward departure on remand.” Pet. App.
26. Certainly by declaring that it was a “close call”
whether the district court had abused its discretion, d.
at 28, the court of appeals “suggested [that] a 40% de-
parture was at the outer boundary of the range of rea-
sonableness,” id. at 4 n.2. See id. at 34 (referring to the
“pedestrian” nature of petitioner’s assistance). But the
court of appeals did not limit the district court’s discre-
tion to grant some other departure within that “range of
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reasonableness,” and it implicitly indicated that a depar-
ture of less than 40% could fall within that range.

Petitioner himself concedes that Pepper II upheld
the 40% departure under an abuse of discretion stan-
dard: “When the Eighth Circuit ruled that the original
sentencing judge (Judge Bennett) did not abuse his dis-
cretion by the 40% 5K1.1 departure, this became the law
of the case and should have been followed.” Pet. 20.
That concession is fatal to petitioner’s law-of-the-case
argument. As petitioner recognizes, the “rule of law”
that resulted from Pepper I was that a 40% departure
constituted a reasonable exercise of the district court’s
decision. Arizona, 460 U.S. at 618. But that holding did
not constrain the district court’s discretion to grant a
different departure that was also reasonable. And when
the district court granted a 20% departure, Pepper IV
was entirely consistent with Pepper I1 in holding that a
20% departure also was within the range of reasonable-
ness.

2. In any event, Pepper 11 is not the operative appel-
late decision. The court of appeals’ decision in Pepper 11
was subsequently vacated and remanded by this Court.
Pet. App. 23. Because Pepper II’s holding on the sub-
stantial assistance departure was vacated, that holding
did not bind the district court at resentencing. See
County of L.A. v. Davis, 440 U.S. 625, 634 n.6 (1979)
(“Of necessity our decision ‘vacating the judgment of the
Court of Appeals deprives that court’s opinion of prece-
dential effect.””) (quoting O’Connor v. Donaldson, 422
U.S. 563, 577 n.12 (1975)); see also United States v.
Atkinson, 15 F.3d 715, 718-719 (7th Cir. 1994) (holding
that because previous appeal resulted in vacatur of the
defendant’s sentence, the district court “[was not] bound
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on remand to give the same U.S.S.G. § 5K1.1 downward
departure that it gave in its original sentence”).

The district court was bound by Pepper I11, but that
decision did not address the departure issue. Pet. App.
19-22. To be sure, when the court of appeals in Pepper
111 described the procedural history of the case, it noted
its earlier finding that “the district court did not abuse
its discretion by the extent of the § 5K1.1 downward de-
parture.” Id. at 20. But the court did not adopt or incor-
porate that portion of the vacated decision in Pepper I1.
Rather, the court proceeded to address the effect of Gall
only on the district court’s 59% downward variance—not
the 40% downward departure. Id. at 19-22. After find-
ing that the variance remained impermissible, the court
of appeals concluded: “For the foregoing reasons, we
again reverse and remand [petitioner’s] case for resen-
tencing consistent with this opinion.” Id. at 22. That
disposition did not require the district court to grant any
particular departure at resentencing.’

Petitioner argues that Pepper 111 effectively ratified
the 40% departure, because “Pepper 111 never ruled
that Judge Bennett’s findings regarding the 40% 5K1.1
downward departure were error as it had in Pepper 1.”
Pet. 22. As a threshold matter, petitioner focuses on the
wrong decision. Pepper I addressed the permissibility

* In Pepper 111, when the court of appeals instructed the district
court to conduct the 2009 resentencing “consistent with this opinion,”
Pet. App. 22, that instruction did not mandate a 40% substantial as-
sistance departure. After all, the Pepper I11 opinion had not addressed
the departure’s validity. To the contrary, it provided that “[t]he chief
judge of the district court shall reassign this case, in the ordinary case,
for resentencing by another judge,” without any suggestion that the
newly assigned judge would be limited in her authority to resentence
petitioner. Ibid.
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of the 40% departure, and that decision was vacated by
this Court and never reinstated by the court of appeals.
Setting aside that Pepper I11 said nothing about the de-
parture’s validity, petitioner’s argument is cast at too
high a level of generality: it ignores why the court of
appeals found no error in the 40% departure. The court
of appeals found no error in the departure because it
represented a reasonable exercise of the distriet court’s
sentencing discretion. Pet. App. 28. The court of ap-
peals did not say that a 40% downward departure was
the only reasonable response to petitioner’s assistance,
and thus that any other departure would be in error.

B. The Court Of Appeals’ Mandate In Pepper III Did Not
Compel The District Court To Grant A 40% Departure
For Substantial Assistance

Petitioner also claims (Pet. 19-21) that the court of
appeals’ mandate in Pepper I11 either expressly or im-
plicitly compelled the district court to grant a 40% de-
parture at resentencing. See Pet. 19 (asserting that a
20% departure “was inconsistent with either the express
terms or the spirit of the remand of Pepper I11”); Pet. 21
(“The mandate to the new sentencing judge from Pepper
111 was specifically limited to resentencing regarding
appropriate variances under 18 U.S.C. § 3553(a) and
Gall.”); Pet. 22 (asserting that under “Pepper [1I * * *
the only issue to be decided on remand was the vari-
ances under 18 U.S.C. § 3553(a) and Gall”).” To the con-

® The relevant question presented refers only to the law-of-the-case
doctrine. See Pet.i. To the extent, however, that petitioner argues that
“[t]he mandate to the new sentencing judge from Pepper 111 was spe-
cifically limited to resentencing regarding appropriate variances,” Pet.
21, he appears to be invoking the so-called “mandate rule.” See, e.g.,
United States v. Campbell, 168 F.3d 263, 265 (6th Cir.) (“The basic tenet
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trary, under the law of the Eighth Circuit, the reversal
and remand in Pepper I1I was for a de novo resen-
tencing. Pepper I11 did not place any limits on the dis-
trict court’s authority to determine the extent of peti-
tioner’s departure at resentencing.

1. A court of appeals has the authority to “modify,
vacate, set aside or reverse any judgment * * * ofa
court lawfully brought before it for review.” 28 U.S.C.
2106. When a court of appeals alters or overturns any
portion of a lower court’s judgment, it has the authority
either to “remand the cause and direct the entry of [an]
appropriate judgment” or to “require such further pro-
ceedings to be had as may be just under the circum-
stances.” Ibid. In addition, in eriminal cases when ei-
ther the defendant or the government successfully ap-
peals the sentence imposed by the district court, the
court of appeals is required to “remand the case for fur-
ther sentencing proceedings with such instructions as
the court considers appropriate.” 18 U.S.C. 3742(f)(1);
see 18 U.S.C. 3742(f)(2)(A) and (B). On remand, the
district court is required to “resentence a defendant in
accordance with [18 U.S.C.] 3553 and with such instrue-

of the mandate rule is that the district court is bound to the scope of the
remand issued by the court of appeals.”), cert. denied, 528 U.S. 882
(1999); Unated States v. Polland, 56 F.3d 776, 777 (7th Cir. 1995) (“The
mandate rule requires a lower court to adhere to the commands of a
higher court.”). The Court could view the question as to the scope of
the mandate as “fairly included” within the question presented. Sup.
Ct. R. 14.1(a); see Volvo Trademark Holding Aktiebolaget v. Clark
Mach. Co., 510 F.3d 474, 481 (4th Cir. 2007) (“The mandate rule is a
specific application of the law of the case doctrine.”); but cf. Foskett v.
Great Wolf Resorts, Inc., 340 Fed. Appx. 329, 331 (7th Cir. 2009) (per
curiam) (contrasting the mandate rule with the law-of-the-case doc-
trine).
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tions as may have been given by the court of appeals.”
18 U.S.C. 3742(g).

Under those statutes, when a court of appeals deter-
mines that a defendant’s sentence was imposed in error,
the court has two options. It may issue a general re-
mand that requires the district court to resentence the
defendant de novo, or it may issue a limited remand that
requires the district court to resentence the defendant
only on particular issues. Pet. App. 3; see United States
v. Moore, 131 F.3d 595, 597-598 (6th Cir. 1997) (discuss-
ing the difference between general and limited sentenec-
ing remands); United States v. Polland, 56 ¥.3d 776, 777
(7th Cir. 1995) (“[W]e have the power to limit a remand
to specific issues or to order complete resentencing.”).
Whether the court of appeals orders a general or a lim-
ited resentencing, the district court must conduct resen-
tencing according to the court of appeals’ mandate, ab-
sent unusual circumstances. See, e.g., United States v.
Campbell, 168 F.3d 263, 265 (6th Cir.), cert. denied, 528
U.S. 882 (1999); Polland, 56 F.3d at 7717.

2. In Pepper 11, the court of appeals reversed and
remanded for resentencing. This Court then vacated
and remanded the case to the court of appeals for fur-
ther consideration in light of its intervening decision in
Gall. In Pepper 111, the court of appeals determined
that its earlier opinion was consistent with Gall, and it
again reversed and remanded in the following terms:

[W]e again reverse and remand [petitioner’s] case
for resentencing consistent with this opinion. As the
district court expressed a reluctance to resentence
[petitioner] again should the case be remanded, we
again remand this case for resentencing by a differ-



24

ent judge, pursuant to our authority under 28 U.S.C.
§ 2106.

Pet. App. 22. The court of appeals did not specify
whether its remand was general or limited in nature, but
it also did not expressly limit the district court’s author-
ity on remand to resentence petitioner.

In that circumstance, several courts of appeals, in-
cluding the Eighth Circuit, hold that the remand is gen-
eral in nature: the sentencing court has authority on
remand to resentence the defendant anew. See United
States v. Cornelius, 968 F.2d 703, 705-706 (8th Cir.
1992); see also United States v. Jennings, 83 F.3d 145,
151 (6th Cir.), amended by 96 F.3d 799 (6th Cir.), cert.
denied, 519 U.S. 975 (1996); United States v. Ponce,
51 F.3d 820, 826 (9th Cir. 1995); United States v. Keifer,
198 F.3d 798, 801 (10th Cir. 1999); United States v. Stin-
son, 97 F.3d 466, 469 (11th Cir. 1996) (per curiam), cert.
denied, 519 U.S. 1137 (1997). Those courts presume that
unless a remand is “limited to the resolution of specific
issues,” the remand permits resentencing de novo.
United States v. Walterman, 408 F.3d 1084, 1085 (8th
Cir. 2005); see 1bid. (prior remand was limited because
it “remand[ed] for resentencing without application of
the career offender enhancement”) (quoting United
States v. Walterman, 343 F.3d 938, 943 (8th Cir. 2003))
(brackets in original).

By contrast, several other courts of appeals have
adopted a default rule of limited resentencing. See
United States v. Whren, 111 F.3d 956, 960 (D.C. Cir.
1997) (“[U]pon a resentencing occasioned by a remand,
unless the court of appeals expressly directs otherwise,
the district court may consider only such new arguments
or new facts as are made newly relevant by the court of
appeals’ decision—whether by the reasoning or by the
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result.”), cert. denied, 522 U.S. 1119 (1998); United
States v. Ticchiarelly, 171 F.3d 24, 32 (1st Cir.) (same),
cert. denied, 528 U.S. 850 (1999); United States v. Mar-
molejo, 139 F.3d 528, 530-531 (5th Cir.) (same); United
States v. Parker, 101 F.3d 527, 528 (7th Cir. 1996)
(same), cert. denied, 522 U.S. 1119 (1998). And one
court of appeals distinguishes “between conviction er-
rors, for which de novo resentencing [is] the ‘default
rule,” and sentencing errors, for which limited resen-
tencing [is] the default rule.” United States v. Rigas,
583 F.3d 108, 115 (2d Cir. 2009) (emphases omitted),
petition for cert. pending, No. 09-1456 (filed May 28,
2010); see United States v. Quintieri, 306 F.3d 1217,
1228 n.6 (2d Cir. 2002), cert. denied, 539 U.S. 902 (2003).

This case does not require the Court to decide among
those approaches. In his petition, petitioner argues only
that, under its own circuit precedent, the court of ap-
peals incorrectly interpreted its previous mandate in
Pepper I11. See Pet. i; Pet. 18 (“The Eighth Circuit
failed to require the district court to follow its own re-
mand and the law of the case.”) (capitalization and em-
phasis omitted). Similarly, before the court of appeals,
petitioner argued only that the district court had incor-
rectly interpreted the mandate in Pepper I11. Pet. C.A.
Br. 20, 22-30. Petitioner has never argued that the court
of appeals lacks the authority to establish a presumption
governing the interpretation of its own mandates, see
Thomas v. Arn, 474 U.S. 140, 146-148 (1985); that the
court of appeals’ approach conflicts with any constitu-
tional or statutory provisions, see id. at 148; or that
there must be “uniformity among the circuits in their
approach” to a mandate that remands for resentencing
but does not expressly limit the district court’s authority
on remand to conduct the resentencing, see Ortega-
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Rodriguez v. United States, 507 U.S. 234, 251 n.24
(1993). As a result, none of those issues was passed
upon below. See, e.g., Hayes v. Florida, 470 U.S. 811,
814-815 n.1 (1985) (declining to address an argument
that “was not presented to or passed upon” by the lower
courts). The only question here is whether the court of
appeals correctly construed its own mandate under its
own case law.

3. The answer to that question is yes. In Pepper 111,
the court of appeals remanded without limiting the
resentencing to particular issues. Pet. App. 22. Under
that court’s longstanding case law, the district court
therefore had authority on remand to resentence peti-
tioner de novo. As the court of appeals explained in Pep-
per IV:

Our remand was a general remand for resentencing.
Our opinions in Pepper II and Pepper 111 did not
place any limitations on the discretion of the newly
assigned district court judge in resentencing [peti-
tioner]. We did not specify the district court’s dis-
cretion would be restricted to considering whether a
downward variance was warranted, nor did we spec-
ify the district court would be bound by the 40%
downward departure previously granted.

Id. at 4. Simply put, the court of appeals decided in
Pepper III that “[u]lnder the circumstances of [peti-
tioner’s] case, a complete resentencing without any re-
strictions on the district court’s discretion was prefera-
ble, in contrast to a partial, piecemeal resentencing lim-
iting the sentencing judge’s discretion.” Ibud.

It should not be surprising that the court of appeals
correctly interpreted the mandate of its earlier decision.
“[T]he court that issues a mandate is normally the best
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judge of its content,” even if that interpretation does not
strictly bind this Court. FCC v. Pottsville Broad. Co.,
309 U.S. 134, 141 (1940); see NLRB v. Donnelly Gar-
ment Co., 330 U.S. 219, 227 (1947) (“We have recognized
that ‘the court that issues a mandate is normally the
best judge of its content, on the general theory that the
author of a document is ordinarily the authoritative in-
terpreter of its purposes.’”) (quoting Pottsville Broad.
Co., 309 U.S. at 141). Petitioner does not advance (Pet.
20-21) any reason why this Court is better placed than
the court of appeals to interpret that court’s mandate.
On its face, the Pepper I1I mandate “reverse[d] and re-
manded” the case “for resentencing,” without specifying
that resentencing would be limited to the variance issue.
Pet. App. 22.

Accordingly, the distriet court did not err in revisit-
ing the extent of petitioner’s departure for substantial
assistance at his 2009 resentencing. The district court’s
decision to grant only a 20% departure reflected its de
novo assessment of the factors in Guidelines § 5K1.1,
following the court of appeals’ general remand for
resentencing. The district court’s exercise of its discre-
tion in that respect did not violate any previous order in
this case, because, as the court of appeals itself ex-
plained, “[its] opinions in Pepper II and Pepper 111 did
not place any limitations on the discretion of the newly
assigned district court judge in resentencing [petition-
er].” Pet. App. 4. By issuing a general remand and re-
assigning the case, the court of appeals left the district
court free on remand to exercise its discretion on a clean
slate. That is precisely what the district court did in
granting a 20% downward departure, which was more
than the government requested at the 2009 resentencing
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but less than petitioner previously had received at the
2006 resentencing.

4. Petitioner notes (Pet. 25) that by relitigating the
issue before a different distriet court judge, the govern-
ment was able to secure a different result. That possi-
bility exists whenever a court of appeals remands for a
general resentencing, not solely when the court of ap-
peals reassigns the case on remand to a different judge.
It may be true that the original district court judge
“would [not] have entertained any argument regarding
the 5K1.1 departure being any less or more than what
he had already determined.” Pet. 25. But it was the
original judge’s “reluctance to resentence [petitioner]
again should the case be remanded” that led the court of
appeals to reassign the case. Pet. App. 22. Petitioner
did not challenge that reassignment before the court of
appeals or this Court, and in any event he was not enti-
tled to be resentenced by the same judge who had con-
ducted his earlier sentencings. See Liteky v. United
States, 510 U.S. 540, 554 (1994) (“Federal appellate
courts’ ability to assign a case to a different judge on
remand rests * * * [in part] on the appellate courts’
statutory power to ‘require such further proceedings to
be had as may be just under the circumstances.’”) (quot-
ing 28 U.S.C. 2106).

Finally, petitioner contends that “[i]f the government
was not happy with the Pepper 11 decision regarding the
40% departure, it could have challenged the reduction”
before the court of appeals or this Court. Pet. 25. That
argument rests on a faulty premise: namely, that the
court of appeals either declared the 40% downward de-
parture to be necessary or limited the scope of its re-
mand only to the variance issue. Because the govern-
ment was not precluded from litigating on remand the
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extent of any substantial assistance departure, it had no
reason to seek further review following Pepper II or
Pepper I11. If anything, petitioner should have chal-
lenged the court of appeals’ decision to “reverse and
remand [his] case for resentencing consistent with this
opinion.” Pet. App. 22. Nothing in that disposition lim-
ited the scope of the “resentencing by a different judge.”
Ibvd. If petitioner felt otherwise, it was his responsi-
bility—not the government’s—to seek further review of
Pepper 111 by the court of appeals or this Court.’®

II. POST-SENTENCING REHABILITATION IS A PERMISSI-
BLE GROUND FOR A DOWNWARD VARIANCE UNDER
18 U.S.C. 3553(a) AT RESENTENCING

Under United States v. Booker, 543 U.S. 220 (2005),
the mandatory application of the federal Sentencing
Guidelines violates the Sixth Amendment. To remedy
that constitutional defect, this Court severed the provi-
sions of the Sentencing Reform Act of 1984 (SRA), 18
U.S.C. 3551 et seq., that made the Guidelines mandatory,

5 If the Court were to decide that petitioner was entitled under
Pepper 111 to receive a 40% departure at resentencing, then the Court
should vacate and remand for further proceedings. As petitioner
acknowledges (Pet. 19), the law-of-the-case doctrine is discretionary
and does not necessarily foreclose reconsideration of a previously decid-
ed issue. Arizona, 460 U.S. at 618 (“Law of the case directs a court’s
discretion, it does not limit the tribunal’s power.”); 18B Charles Alan
Wright et al., Federal Practice and Procedure § 4478, at 667-668 (2d ed.
2002). The court of appeals therefore should be given the opportunity
to apply the law-of-the-case doctrine in the first instance and determine
whether to reconsider its ruling in Pepper I11. Similarly, if the court of
appeals misinterpreted its own mandate, it would be free to determine
whether toreconsider that mandate and permit a general resentencing.
See, e.g., Indu Craft, Inc. v. Bank of Baroda, 87 F.3d 614, 620 (2d Cir.)
(“Even if we were to reconsider our earlier mandate, Indu Craft would
fare no better.”), cert. denied, 519 U.S. 1041 (1996).
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and thereby rendered the Guidelines “effectively advi-
sory.” Booker, 543 U.S. at 245. After Booker, district
courts may impose sentences within statutory limits
based on appropriate consideration of the factors listed
in 18 U.S.C. 3553(a). 543 U.S. at 245-246; see Kim-
brough v. United States, 552 U.S. 85, 90 (2007). A defen-
dant’s rehabilitation after his original sentencing may be
relevant to the Section 3553(a) factors as a basis for
a variance from the advisory Guidelines range. The
court of appeals therefore erred in holding that post-
sentencing rehabilitation is an impermissible basis for
varying downward at resentencing.”

A. At Resentencing, The Court May Consider Information
Concerning A Defendant’s Character And Conduct, In-
cluding Evidence Of Post-Sentencing Rehabilitation

1. It has been a “uniform and constant” principle of
the federal sentencing tradition that the sentencing
court will “consider every convicted person as an indi-
vidual and every case as a unique study in the human
failings that sometimes mitigate, sometimes magnify,
the crime and the punishment to ensue.” Koon v. Uni-
ted States, 518 U.S. 81, 113 (1996); see Lockett v. Ohio,
438 U.S. 586, 602 (1978) (opinion of Burger, C.J.) (“[T]he
concept of individualized sentencing in criminal cases
generally, although not constitutionally required, has
long been accepted in this country.”); Pennsylvania ex
rel. Sullivan v. Ashe, 302 U.S. 51, 55 (1937) (“For the
determination of sentences, justice generally requires

" Whether post-sentencing rehabilitation can provide an appropriate
basis for a downward variance at a resentencing is a question of law
that this Court reviews de novo. Cf. Koon v. United States, 518 U.S. 81,
100 (1996) (“[WThether a factor is a permissible basis for departure un-
der any circumstances is a question of law.”).
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* # * that there be taken into account * * * the char-
acter and propensities of the offender.”); United States
v. Doyle, 348 F.2d 715, 721 (2d Cir.) (“The aim of the
sentencing court is to acquire a thorough acquaintance
with the character and history of the man before it.”),
cert. denied, 382 U.S. 843 (1965).

Consistent with that principle, sentencing courts
have long enjoyed broad discretion to consider various
kinds of information about a defendant’s character and
conduct. As this Court has described that historical
practice,

both before and since the American colonies became
a nation, courts in this country and in England prac-
ticed a policy under which a sentencing judge could
exercise a wide discretion in the sources and types of
evidence used to assist him in determining the kind
and extent of punishment to be imposed within limits
fixed by law.

Williams v. New York, 337 U.S. 241, 246 (1949); see
Note, The Admissibility of Character Evidence In De-
termining Sentence, 9 U. Chi. L. Rev. 715, 717 (1942)
(“Under the common law system, * * * [t]he court,
after the jury returned a verdict of guilty, heard addi-
tional character evidence before determining the sen-
tence.”); i1d. at 717 n.11 (collecting English cases).

In Williams, for instance, after a state court jury
found the defendant guilty of murder but recommended
life imprisonment, the trial judge imposed a death sen-
tence in part on the basis of evidence in the presentence
investigation report about the defendant’s previous
criminal conduect. 337 U.S. at 243-244. That conduct had
not resulted in conviction and had not been before the
jury, but this Court held that the judge’s reliance on
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such information at sentencing comported with princi-
ples of due process. Id. at 245. After surveying the his-
torical practice of permitting courts to “exercise a wide
discretion in the sources and types of evidence” to be
considered in fixing an appropriate sentence, the Court
noted the “sound practical reasons” for that historical
practice. [Id. at 246. It explained that a sentencing
judge’s “task within fixed statutory or constitutional
limits is to determine the type and extent of punishment
after the issue of guilt has been determined.” Id. at 247.
“Highly relevant—if not essential—to his selection of an
appropriate sentence,” the Court reasoned, “is the pos-
session of the fullest information possible concerning the
defendant’s life and characteristics.” Ibid.

2. a. In 1970, Congress codified that “longstanding
principle that sentencing courts have broad diseretion to
consider various kinds of information” in 18 U.S.C. 3577
(1970) (current version at 18 U.S.C. 3661). United
States v. Watts, 519 U.S. 148, 151 (1997) (per curiam).
Section 3577 provided that

[n]o limitation shall be placed on the information con-
cerning the background, character, and conduct of a
person convicted of an offense which a court of the
United States may receive and consider for the pur-
pose of imposing an appropriate sentence.

18 U.S.C. 3577 (1970). Subject to constitutional con-
straints, Section 3577 permitted a sentencing judge in
determining the appropriate punishment to “conduct an
inquiry broad in scope, largely unlimited either as to the
kind of information he may consider, or the source from
which it may come.” United States v. Tucker, 404 U.S.
443, 446 (1972); see United States v. Baylin, 535
F. Supp. 1145, 1151 (D. Del.) (“It is now well settled
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that, subject to very few limitations, a court has almost
unfettered discretion in determining what information
it will hear and rely upon in sentencing deliberations.”),
vacated, 696 F.2d 1030 (3d Cir. 1982).

b. The advent of the Sentencing Guidelines with the
SRA did not alter this aspect of a sentencing court’s dis-
cretion. See Watts, 519 U.S. at 152 (1997). The SRA, in
addition to establishing the Sentencing Commission
(Commission) and the Guidelines system, renumbered
Section 3577, without any change, as 18 U.S.C. 3661.
Moreover, in promulgating the Guidelines, the Commis-
sion incorporated Section 3661:

In determining the sentence to impose within the
guideline range, or whether a departure from the
guidelines is warranted, the court may consider,
without limitation, any information concerning the
background, character and conduct of the defendant,
unless otherwise prohibited by law. See 18 U.S.C.
§ 3661.

Guidelines § 1B1.4. Accordingly, both before and after
the Guidelines’ enactment, Congress and the Commis-
sion intended “[n]o limitation” “on the information con-
cerning the background, character, and conduct” of a
defendant that a court could “receive and consider for
the purpose of imposing an appropriate sentence.” 18
U.S.C. 3661.

To be sure, the SRA sets forth general consider-
ations that district courts must take into account in ex-
ercising their sentencing discretion. Specifically, Sec-
tion 3553(a) directs courts, “in determining the particu-
lar sentence to be imposed,” to consider seven factors:
(1) “the nature and circumstances of the offense and the
history and characteristics of the defendant”; (2) “the
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need for the sentence imposed” to serve purposes of the
criminal laws; (3) “the kinds of sentences available”;
(4) “the kinds of sentence and the sentencing range”
established by the Guidelines; (5) “any pertinent policy
statement” issued by the Commission; (6) “the need to
avoid unwarranted sentence disparities among defen-
dants with similar records who have been found guilty of
similar conduct”; and (7) “the need to provide restitution
to any victims of the offense.” 18 U.S.C. 3553(a)(1)-(7).

Those statutory factors indicate that courts have
discretion to consider a defendant’s post-sentencing re-
habilitation. A defendant’s rehabilitation since his origi-
nal sentencing, no less than his rehabilitation from the
time of his offense to his original sentencing, is poten-
tially relevant to his “history and characteristics.” 18
U.S.C. 3553(a)(1). A defendant’s rehabilitation is also
potentially relevant to the “need for the sentence im-
posed” to serve the purposes of sentencing. 18 U.S.C.
3553(a)(2). For instance, a defendant’s rehabilitation
can affect whether a particular sentence is necessary “to
afford adequate deterrence to criminal conduct,” “to
protect the public from further erimes of the defendant,”
and “to provide the defendant with needed educational
or vocational treatment * * * or other correctional
treatment in the most effective manner.” 18 U.S.C.
3553(a)(2)(B)-(D). See Gall, 552 U.S. at 59 (“Gall’s self-
motivated rehabilitation * * * lends strong support to
the conclusion that imprisonment was not necessary to
deter Gall from engaging in future criminal conduct or
to protect the public from his future criminal acts.”) (cit-
ing 18 U.S.C. 3553(a)(2)(B) and (C)).

In addition to its potential relevance to the particular
statutory factors in Section 3553(a), evidence of a defen-
dant’s post-sentencing rehabilitation is relevant to a
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court’s broad duty under 3553(a) “[to] impose a sentence
sufficient, but not greater than necessary,” to achieve
the purposes of sentencing. 18 U.S.C. 3553(a). A defen-
dant’s rehabilitation, whether before or after his initial
sentencing, potentially bears on the type and extent of
the sentence that ought to be imposed upon him. See
Ashe, 302 U.S. at 55 (“[A defendant’s] past may be taken
to indicate his present purposes and tendencies and sig-
nificantly to suggest the period of restraint and the kind
of discipline that ought to be imposed upon him.”); see
also Gall, 552 U.S. at 49-50 (noting that a sentencing
court must “consider all of the § 3553(a) factors” and
“make an individualized assessment” of the appropriate
sentence “based on the facts presented”).

3. This Court has held that, pursuant to Sections
3553(a) and 3661, a wide range of information about a
defendant’s character and conduct may be considered at

¥ Just as Section 3553 requires sentencing courts to consider a broad
number of factors in determining a particular sentence, Section 1B1.3
of the Guidelines requires those courts to consider a broad array of
“[r]elevant [c]onduct” in determining the appropriate Guidelines range.
See Watts, 519 U.S. at 152-153 (“Section 1B1.3, in turn, describes in
sweeping language the conduct that a sentencing court may consider in
determining the applicable guideline range.”). Although Section 3553
and Section 1B1.3 require sentencing courts to consider certain factors
and relevant conduct, they are intended to capture, not to displace,
traditional sentencing considerations. See Witte v. United States, 515
U.S. 389, 402 (1995) (“[Vlery roughly speaking, [relevant conduct] cor-
responds to those actions and circumstances that courts typically took
into account when sentencing prior to the Guidelines’ enactment.”)
(quoting United States v. Wright, 873 F.2d 437, 441 (1st Cir. 1989)
(Breyer, J.)) (second set of brackets in original). Moreover, Section
3553 and Section 1B1.3 complement Section 3661 and Section 1B1.4: in
selecting the appropriate Guidelines range and sentence, courts may
consider “any information concerning the background, character and
conduct of the defendant.” Guidelines § 1B1.4.
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sentencing. In Watts, for example, this Court rejected
the argument that sentencing courts may not consider
conduct underlying a charge of which the defendant has
been acquitted. 519 U.S. at 149. The Court reasoned
that “the broad language of § 3661” does not provide
“any basis for the courts to invent a blanket prohibition
against considering certain types of evidence at sentenc-
ing.” Id. at 152. The Court further noted that “sentenc-
ing courts have traditionally and constitutionally ‘consid-
ered a defendant’s past criminal behavior, even if no
conviction resulted from that behavior,’” and “[t]he
Guidelines did not alter this aspect of the sentencing
court’s discretion.” Ibid. (quoting Nichols v. United
States, 511 U.S. 738, 747 (1994)).

Similarly, the courts of appeals consistently have
held that, subject to constitutional constraints, sentenc-
ing courts have discretion to consider any relevant infor-
mation about a defendant’s background, character, and
conduct. See, e.g., United States v. Stewart, 590 F.3d 93,
167 (2d Cir. 2009) (Walker, J., concurring in part and
dissenting in part) (“We do not categorically proscribe
any factor ‘concerning the [defendant’s] background,
character, and conduct,” with the exception of invidious
factors.”) (quoting 18 U.S.C. 3661), cert. denied, 130
S. Ct. 1924 (2010); United States v. Burns, 577 F.3d 887,
904 (8th Cir. 2009) (“The district court has discretion to
consider virtually unlimited information.”); United
States v. Berry, 5563 F.3d 273, 279 (3d Cir. 2009) (en
banc) (“Sentencing courts have historically been af-
forded wide latitude in considering a defendant’s back-
ground at sentencing,” and “Congress has codified this
discretion at 18 U.S.C. § 3661.”); United States v.
Gamma Tech Indus., Inc., 265 F.3d 917, 924 (9th Cir.
2001) (“[T]he district court has virtually unfettered dis-
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cretion in allowing affected individuals to present sen-
tencing information to the court.”).

4. In light of the broad discretion afforded to sen-
tencing courts to consider information about a defen-
dant’s background, the vast majority of the courts of
appeals had held before 2000 that post-sentencing reha-
bilitation could provide an appropriate basis for a down-
ward departure at a resentencing. See United States v.
Core, 125 F.3d 74, 75 (2d Cir. 1997) (“We find nothing in
the pertinent statutes or the Sentencing Guidelines that
prevents a sentencing judge from considering post-con-
viction rehabilitation in prison as a basis for departure
if resentencing becomes necessary.”), cert. denied, 522
U.S. 1067 (1998); see also United States v. Bradstreet,
207 F.3d 76, 82 (1st Cir. 2000); United States v.
Rudolph, 190 F.3d 720, 723 (6th Cir. 1999); United
States v. Whitaker, 152 F.3d 1238, 1240 (10th Cir. 1998);
United States v. Green, 152 F.3d 1202, 1207-1208 (9th
Cir. 1998) (per curiam); United States v. Rhodes, 145
F.3d 1375, 1379 (D.C. Cir. 1998); United States v. Sally,
116 F.3d 76, 80 (3d Cir. 1997). Indeed, only the Eighth
Circuit had held that post-sentencing rehabilitation
could not provide an appropriate basis for a downward
departure at a resentencing. See United States v. Sims,
174 ¥.3d 911, 912 (8th Cir. 1999).

Beginning November 1, 2000, however, the Guide-
lines contained a policy statement providing that “[pJost-
sentencing rehabilitative efforts, even if exceptional,
undertaken by a defendant after imposition of a term of
imprisonment for the instant offense are not an appro-
priate basis for a downward departure when resentenc-
ing the defendant for that offense.” Guidelines § 5K2.19;
see Guidelines App. C, amend. 602 (Amend. 602) (effec-
tive Nov. 1, 2000) (adding § 5K2.19 to the Guidelines).
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Before this Court’s decision in Booker, sentencing courts
were required to adhere to that policy statement, just as
they were required to adhere to the Guidelines them-
selves. See Williams v. United States, 503 U.S. 193, 201
(1992). Accordingly, from November 2000 (when the
Commission promulgated the policy statement) to Janu-
ary 2005 (when this Court issued Booker), post-sentenc-
ing rehabilitation was an impermissible ground for sen-
tencing outside the applicable Guidelines range. See
Guidelines Ch. 5, Pt. K.2.

This Court in Booker, however, held that the manda-
tory Guidelines system violated the Sixth Amendment,
and it remedied that violation by severing certain provi-
sions of the SRA and thus rendering the Guidelines “ef-
fectively advisory.” 543 U.S. at 245. After Booker, al-
though “a district court should begin all sentencing pro-
ceedings by correctly calculating the applicable Guide-
lines range,” “the district judge should then consider all
of the § 3553(a) factors” to determine the appropriate
sentence. Gall, 552 U.S. at 49-50. As the Court clarified
in Kimbrough, the Guidelines are now just “one factor
among several” that “courts must consider in determin-
ing an appropriate sentence.” 552 U.S. at 90; see ud. at
91 (“A district judge must include the Guidelines range
in the array of factors warranting consideration.”); id. at
101 (“[W]hile the statute still requires a court to give
respectful consideration to the Guidelines, Booker per-
mits the court to tailor the sentence in light of other
statutory concerns as well.”) (citations and internal quo-
tation marks omitted).

Although sentencing courts must give “respectful
consideration” to the applicable Guidelines ranges, they
“may vary [from those ranges] based solely on policy
considerations, including disagreements with the Guide-
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lines.” Kimbrough, 552 U.S. at 101 (citation omitted).
The Court recently reaffirmed that holding in Spears v.
United States, 129 S. Ct. 840 (2009) (per curiam), reiter-
ating that district courts generally have authority to
vary from the “Guidelines based on policy disagreement
with them, and not simply based on an individualized
determination that they yield an excessive sentence in a
particular case.” Id. at 843. As the Court made clear in
Kimbrough and Spears, policy statements prohibiting
courts from imposing non-Guidelines sentences based on
specified factors are no longer binding, and courts gen-
erally may vary from Guidelines ranges, as long as they
do so based on considerations that are permissible under
Sections 3553(a) and 3661 and not otherwise prohibited
by law. Accordingly, the Commission’s policy statement
prohibiting consideration of post-sentencing rehabilita-
tion is not binding, but rather is a factor to be consid-
ered by a sentencing court in determining an appropri-
ate sentence.

B. The Court Of Appeals Erred In Categorically Prohibit-
ing Consideration Of Post-Sentencing Rehabilitation

The court of appeals erred in holding that post-sen-
tencing rehabilitation is not a permissible factor to con-
sider in granting a downward variance. Pet. App. 5.
The rationales for its holding are inconsistent with
Booker.”

? At the time of its decision in Pepper IV, the law of the Eighth
Circuit was clear that post-sentencing rehabilitation is not an appropri-
ate basis for a downward variance at resentencing. See Pet. App. 5
(citing cases); Gov't C.A. Br. 18 (same). Petitioner argued that circuit
precedent was inconsistent with Gall, and that evidence of post-
sentencing rehabilitation should be considered as relevant to some of
the factors in Section 3553(a). Pet. C.A. Br. 40-41, 44, 47-48; Pet. C.A.
Reply Br. 4-5. But petitioner’s argument was squarely foreclosed by
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1. Under Eighth Circuit law, petitioner’s resen-
tencing was a plenary sentencing proceeding, and peti-
tioner was therefore entitled, like any defendant at such
a proceeding, to an “individualized assessment” of his
background, character, and conduct in light of all of Sec-
tion 3553(a)’s factors. Gall, 552 U.S. at 50. As explained
earlier, when the court of appeals remanded to the dis-
trict court in Pepper I11, it ordered a “general remand
for resentencing” that “did not place any limitations on
the discretion of the newly assigned district court judge
in resentencing petitioner.” Pet. App. 4; see p. 26, su-
pra. As a result, petitioner’s resentencing was a plenary
sentencing proceeding at which the district court consid-
ered anew whether to grant either a downward depar-
ture or a downward variance. Pet. App. 26.

Because petitioner’s resentencing hearing was ple-
nary, petitioner was entitled to the full benefit of
Booker. Section 3742(g) of Title 18 instructs as relevant
that “[a] district court to which a case is remanded
* * * shall resentence a defendant in accordance with
section 3553.” 18 U.S.C. 3742(g). The district court
therefore was required to consider Section 3553(a)’s
factors, and nothing in Section 3553(a) suggests that
consideration of those factors differs depending on
whether the defendant is being sentenced initially or

Pepper 111, as the government noted in its brief. See Gov’t C.A. Br. 19-
20; Pet. App. 21 (“Gall does not alter our circuit precedent * * * that
post-sentence rehabilitation is an impermissible factor to consider in
granting a downward variance.”). Pepper 111 was decided on remand
from this Court without briefing from the parties. Moreover, petitioner
did not seek rehearing en banc after the panel decision in Pepper IV.
As aresult, until the certiorari stage before this Court, the government
had not addressed the combined effect of Gall and Kimbrough on
Eighth Circuit precedent prohibiting consideration of post-sentencing
rehabilitation.
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following a remand for resentencing. To the contrary,
this Court recently indicated that Booker applies at any
plenary sentencing hearing. In Dillon v. United States,
130 S. Ct. 2683 (2010), the Court held that “sentence-
modification proceedings” under 18 U.S.C. 3582(c)(2)
“do not implicate the interests identified in Booker,” and
it distinguished a sentence-modification proceeding from
“a sentencing or resentencing proceeding,” including a
“plenary resentencing proceeding.” 130 S. Ct. at 2690,
2691, 2692. The import of Dillon is that information
relevant to the Section 3553(a) factors may be consid-
ered at any plenary sentencing hearing, whether the
defendant is being sentenced for the first time or
resentenced following a remand."

2. The court of appeals relied on “the need to avoid
unwarranted sentencing disparities among defendants
with similar records who have been found guilty of sim-
ilar conduct.” 18 U.S.C. 3553(a)(6); see Pet. App. 29-
30 (“The practice of allowing consideration of post-
sentencing rehabilitation would create unwarranted sen-
tencing disparities and inject blatant inequities into the

19 Tn United States v. Bernando Sanchez, 569 F.3d 995 (9th Cir.), cert.
denied, 130 S. Ct. 761 (2009), the court of appeals held that a district
court did not err in declining to consider post-sentencing rehabilitation
on a limited remand under United States v. Ameline, 409 F.3d 1073
(9th Cir. 2005) (en banc). Bernando Sanchez, 569 F.3d at 999. That
holding is fully consistent with the government’s position here. In cases
remanded under Ameline, the purpose of the remand is solely to
determine whether the district court committed reversible plain error
in a pre-Booker sentencing by failing to treat the Guidelines as ad-
visory. Id. at 998. Under Ninth Circuit law, that inquiry depends only
onwhether the district court would have imposed a materially different
sentence at the original sentencing if it had known that the Guidelines
were advisory. Ameline,409 F.3d at 1084-1085. Post-sentencing devel-
opments do not bear on that inquiry.
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sentencing process.”); id. at 5. The court reasoned that
consideration of post-sentencing rehabilitation would
create unfairness for the vast bulk of defendants who
are not resentenced and thus have no opportunity to
seek more lenient sentences based on such rehabilita-
tion. Ibid.; see United States v. McMannus, 496 F.3d
846, 852 n.4 (8th Cir. 2007) (“[A]llowing this evidence [of
post-sentencing rehabilitation] * * * would be grossly
unfair to the vast majority of defendants who receive no
sentencing-court review of any positive post-sentencing
rehabilitative efforts.”).

a. Itis certainly true that a defendant who receives
resentencing will have an opportunity to present evi-
dence of rehabilitation to the sentencing court that many
other defendants will not. That distinetion, however,
results not from some random or fortuitous circum-
stance, but because a defendant’s sentence was imposed
in legal error. See Rhodes, 145 F.3d at 1381 (“Any dis-
parity that might result from allowing the district court
to consider post-conviction rehabilitation * * * flows
not from Rhodes being ‘lucky enough’ to be resentenced,
or from some ‘random’ event, but rather from the rever-
sal of his section 924(c) conviction.”) (citation omitted).
As the District of Columbia Circuit has explained,
“[d]istinguishing between prisoners whose convictions
are reversed on appeal and all other prisoners hardly
seems ‘unwarranted.”” Ibid.

Even before Booker, sentencing courts were permit-
ted to depart from the applicable Guidelines range based
on a defendant’s pre-sentencing rehabilitation, i.e., reha-
bilitation after commission of the offense but before sen-
tencing. See, e.g., United States v. Brock, 108 F.3d 31,
35 (4th Cir. 1997); see also Amend. 602, comment. (rea-
son for amendment) (“[D]epartures based on extraordi-
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nary post-offense rehabilitative efforts prior to sentenc-
ing * * * have been allowed by every circuit that has
ruled on the matter.”). Of course, consideration of pre-
sentencing rehabilitation also can create differences in
outcome: a defendant who is tried and sentenced
quickly has less of an opportunity to demonstrate reha-
bilitation than a defendant who is sentenced after a lon-
ger interval. See Rudolph, 190 F.3d at 724 (“[O]ne de-
fendant may have no chance to rehabilitate himself be-
fore sentencing (e.g., his case might rapidly proceed to
trial and sentence), whereas another defendant might
face lengthy (yet constitutionally acceptable) pre-trial
and pre-sentence delays that permit her to avail herself
of many rehabilitative services before her sentencing.”).

The differences in outcome that may result because
some defendants are tried and sentenced more rapidly
than others, or because some defendants are sentenced
in error and must be resentenced, are not necessarily
“unwarranted” within the meaning of Section 3553(a)(6).
Congress generally intended courts to consider available
personal information about the defendants who stand
before them for sentencing. See Rhodes, 145 F.3d at
1381 (“We know of no reason why sentencing courts’
broad mandate under sections 3553(a) and 3661 to sen-
tence defendants as they stand before the court—
whether after plea bargaining, trial, or appeal—should
exclude consideration of post-conviction rehabilita-
tion.”); Core, 125 F.3d at 77 (At resentencing, district
courts must consider defendants as they stand before
the court “at that time.”).

Moreover, the logic of the court of appeals’ approach
requires not only that sentencing courts categorically
ignore information about a defendant’s post-sentencing
rehabilitation, but also that they categorically ignore
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any new post-sentencing information. For instance,
courts could not consider that, after sentencing, the de-
fendant had provided additional assistance to authori-
ties, see Guidelines § 5K1.1; had shown signs of dimin-
ished capacity that would not have been apparent at sen-
tencing, id. § 5K2.13; or had encountered significant
health issues requiring medical or psychological treat-
ment, see United States v. Statman, 604 F.3d 529, 534-
535 (8th Cir. 2010) (distriet court sufficiently considered
defendants’ serious physical illnesses at sentencing).
Likewise, courts could not consider evidence of addi-
tional victims, harms, or offenses that were unknown at
the time of sentencing. Courts could not even consider
that a defendant had committed post-sentencing of-
fenses, whether while released or while in federal cus-
tody. Consideration of any of those factors—all of which
bear directly on the type and extent of the punishment
that ought to be imposed at resentencing—does not nec-
essarily result in an “unwarranted” disparity, because
any difference in outcome results from the desire for
greater accuracy at sentencing rather than from some
random or fortuitous circumstance.

b. In any event, “the need to avoid unwarranted sen-
tencing disparities” is only one of the factors in Section
3553(a). Even if consideration of a defendant’s post-sen-
tencing rehabilitation could be viewed as resulting in a
disparity that is “unwarranted,” the district court may
balance that factor against the remaining Section
3553(a) factors in the context of a particular case. In
Kimbrough, for example, this Court rejected the argu-
ment “that if district courts are free to deviate from the
Guidelines based on disagreements with the crack/ pow-
der [cocaine] ratio, unwarranted disparities * * * will
ensue.” 552 U.S. at 106-107. The Court reasoned that to
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the extent such disparities might arise, “the proper solu-
tion is not to treat the crack/powder ratio as mandatory”
but for “district courts to consider the need to avoid un-
warranted disparities—along with other § 3553(a) fac-
tors—when imposing sentences.” Id. at 108 (emphasis
omitted).

Similarly here, the proper solution is not to foreclose
district courts from considering post-sentencing rehabil-
itation altogether, but to allow them to weigh the risk of
any disparity against the other Section 3553(a) factors
in a given case. See Kimbrough, 552 U.S. at 108 (“To
reach an appropriate sentence, these disparities must be
weighed against the other § 3553(a) factors and any un-
warranted disparity created by the crack/powder ratio
itself.”). Here, the court of appeals replaced that case-
by-case balancing process with a categorical rule: dis-
trict courts may never consider post-sentencing rehabili-
tation because the need to avoid disparity among defen-
dants always weighs more heavily than other Section
3553(a) factors. But neither Section 3553(a) nor Section
3661 “suggests any basis for the courts to invent a blan-
ket prohibition against considering certain types of evi-
dence at sentencing.” Watts, 519 U.S. at 152.

That is not to say that a district court is required to
reduce a defendant’s sentence based on even a strong
showing of post-sentencing rehabilitation. A district
court may find persuasive, for example, the Guidelines
policy statement that post-sentencing rehabilitation
does not justify a below-Guidelines sentence. See Guide-
lines § 5K2.19; see also Kimbrough, 552 U.S. at 101
(stating that courts are required to give “respectful con-
sideration to the Guidelines”). The court also might find
in a particular case that the defendant’s rehabilitative
efforts had been adequately addressed through an
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award of good time credit. See pp. 49-51, infra. Alter-
natively, the court simply might be skeptical about the
authenticity of a defendant’s efforts at rehabilitation
while the sentence is on appeal. For all of those reasons,
it is likely that a district court would impose a downward
variance based on a defendant’s post-sentencing rehabil-
itation only in “an unusual case.” United States v.
Lloyd, 469 F.3d 319, 324 (3d Cir. 2006), cert. denied, 552
U.S. 822 (2007); see Bradstreet, 207 F.3d at 82 (holding
that post-sentencing rehabilitation could be a ground for
departure “in a sufficiently exceptional case”); Rhodes,
145 F.3d at 1383 (holding that a defendant’s rehabilita-
tion must exceed “to an exceptional degree the rehabili-
tative efforts of all defendants”) (internal quotation
marks and citation omitted). Those judgments, how-
ever, are largely the province of the district court, see
Gall, 552 U.S. at 51-52, and the court of appeals erred in
adopting a flat prohibition on consideration of a defen-
dant’s rehabilitation after initial sentencing.

3. The court of appeals held that a sentencing court
may not consider at resentencing any evidence that the
court “could not have considered * * * at the time of
the original sentencing.” Pet. App. 5 (quoting id. at 21).
The conclusion that evidence that was not available at a
defendant’s initial sentencing is outside of the court’s
purview at resentencing finds some support in 18 U.S.C.
3742(g)(2). Section 3742(g)(2) was enacted in 2003 as
part of the Prosecutorial Remedies and Other Tools to
end the Exploitation of Children Today Act (PROTECT
Act), Pub. L. No. 108-21, § 401(e), 117 Stat. 671. Section
3742(g)(2) provides that at resentencing
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[t]he court shall not impose a sentence outside the
applicable guidelines range except upon a ground
that—

(A) was specifically and affirmatively included in
the written statement of reasons required by section
3553(c) in connection with the previous sentencing of
the defendant prior to the appeal; and

(B) was held by the court of appeals, in remand-
ing the case, to be a permissible ground of departure.

18 U.S.C. 3742(g). The purpose of Section 3742(g) was
to “prevent sentencing courts, upon remand, from im-
posing the same illegal departure on a different theory.”
H.R. Conf. Rep. No. 66, 108th Cong., 1st Sess. 59 (2003);
see United States v. Jackson, 346 F.3d 22, 26 n.4 (2d Cir.
2003), adhered to on reh’g, 362 F.3d 160 (2d Cir.), cert.
denied, 541 U.S. 1044 (2004), reh’g granted, vacated, and
remanded, 543 U.S. 1097 (2005).

On its face, Section 3742(g) forecloses a district court
from granting a downward variance at resentencing
based on a defendant’s post-sentencing rehabilitation.
It prohibits imposition of a “sentence outside the appli-
cable guidelines range” except on a ground that was
“specifically and affirmatively included in the written
statement of reasons * * * in connection with the pre-
vious sentencing” and that was “held by the court of
appeals, in remanding the case, to be a permis-
sible ground of departure.” 18 U.S.C. 3742(g)(2)(A)-(B).
By definition, “the written statement of reasons” for a
defendant’s initial sentence will not include the defen-
dant’s subsequent efforts at rehabilitation, 18 U.S.C.
3742(g)(2)(A), and the court of appeals therefore will not
pass on the permissibility of post-sentencing rehabilita-
tion as a ground for reducing the defendant’s sentence
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below the applicable Guidelines range, see 18 U.S.C.
3742()(2)(B).

The court of appeals did not rely on Section
3742(g)(2), and the government is not aware of any
post-Booker decision holding that Section 3742(g)(2)
limits a district court’s authority at resentencing to vary
from the advisory Guidelines range based on the factors
in Section 3553(a). By restricting the authority of dis-
trict courts to vary from the applicable Guidelines range
at resentencing, Section 3742(g)(2) is invalid after
Booker. To remedy the constitutional defect in the man-
datory Guidelines, this Court in Booker severed and ex-
cised 18 U.S.C. 3553(b), the provision that required
courts to impose a sentence within the Guidelines range
unless there were circumstances that justified a depar-
ture. 543 U.S. at 259-260. The Court also excised 18
U.S.C. 3742(e), which had served to reinforce mandatory
guidelines by “set[ting] forth standards for review on
appeal, including de novo review of departures from the
applicable Guidelines range.” 543 U.S. at 259. “With
these two sections excised (and statutory cross-refer-
ences to the two sections consequently invalidated),” the
Court held that “the remainder of the Act satisfies” con-
stitutional requirements. 7b:d.

The Court did not mention Section 3742(g)(2) in
Booker. See 543 U.S. at 258 (listing other sentencing
provisions that remain “perfectly valid”). But its ratio-
nale applies equally to that provision. See Dzillon, 130
S. Ct. at 2698 n.5 (Stevens, J., dissenting) (citing Section
3742(2)(2) as “one additional provision of the Sentencing
Reform Act [that] should have been excised, but was
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not, in order to accomplish the Court’s remedy”)."* As
an initial matter, Section 3742 provides that a “ground
of departure” is “permissible” at resentencing only if it
“is authorized under section 3553(b).” 18 U.S.C.
3742(g)(2)(B) and (j)(1)(B). Section 3742(g)(2) thus in-
corporates a cross-reference to Section 3553(b), one of
the provisions that the Court excised in Booker.”> More-
over, Section 3742(g)(2) is like the appellate review pro-
visions that the Court excised, in that Section
3742(g)(2)’s goal—namely, “to make Guidelines sentenc-
ing even more mandatory than it had been” before the
PROTECT Act was enacted—has “ceased to be rele-
vant.” Booker, 543 U.S. at 261.

4. Finally, the court of appeals relied on circuit pre-
cedent holding that consideration of post-sentencing
rehabilitation at resentencing “may interfere with the
Bureau of Prisons’s statutory power to award good-time
credits to prisoners.” Sims, 174 F.3d at 913; see Pet.
App. 5 (citing United States v. Jenners, 473 F.3d 894,
899 (8th Cir. 2007), which in turn cited Sims); see also
Rhodes, 145 F.3d at 1384 (Silberman, J., dissenting). As
a threshold matter, it is equally true that for a defen-
dant who is held in federal custody pending trial and
sentencing, both the Bureau of Prisons and the sentenc-

! The continuing validity of Section 3742(g)(2) after Booker was not
atissue in Dillon, and the majority in Dillon therefore had no occasion
to address that question.

2 Indeed, the Court’s disposition of the cases before it in Booker—by
remanding for resentencing under an advisory Guidelines system, see
543 U.S. at 267—would have violated Section 3742(g)(2), had that
provision remained valid. See Nelson v. United States, 129 S. Ct. 890,
892 (2009) (per curiam) (holding that sentencing court erroneously pre-
sumed that applicable Guidelines range was reasonable and remanding
for “further proceedings consistent with this opinion”).
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ing court consider his conduct during the time that he is
incarcerated. As noted above, every court of appeals to
consider the question, including the Eighth Circuit, has
held that sentencing courts may consider evidence of a
defendant’s pre-sentencing rehabilitation. See pp. 42-
43, supra; see also United States v. Chapman, 356 F.3d
843, 847-848 (8th Cir. 2004) (holding that “post-offense,
pre-sentencing rehabilitation” ecan provide an appropri-
ate basis for a downward departure at sentencing).
None of those courts has suggested that sentencing
courts’ consideration of pre-sentencing rehabilitation
interferes with the authority of the Bureau of Prisons to
award good time credit for the period of time between
the commission of the offense and sentencing.

In any event, although it is true that a defendant’s
post-sentencing conduct could result both in an award of
good time credit and a reduction in his sentence at a
resentencing, those two methods of decreasing the
amount of time that the defendant can spend in prison
are different in important respects. See Rhodes, 145
F.3d at 1380. First, good time credit does not affect the
length of a prisoner’s court-imposed sentence. Such
credit is an “administrative reward for compliance with
prison regulations,” Sash v. Zenk, 428 F.3d 132, 134 (2d
Cir. 2005) (Sotomayor, J.), cert. denied, 549 U.S. 920
(2006), and it does not vest until the date of a prisoner’s
release, see 18 U.S.C. 3624(b)(2). By contrast, a reduc-
tion in a prisoner’s sentence recognizes that the pris-
oner’s conduct since his initial sentencing warrants a
less severe criminal punishment, and once imposed, the
reduction generally is not revocable. See Rhodes, 145
F.3d at 1380 (“[D]epartures based on rehabilitation alter
the very terms of imprisonment.”). Second, although
prisoners typically comply with statutory conditions and
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thus receive available good time credit, ibid., a reduction
for post-sentencing rehabilitation lies in the discretion
of the sentencing court. Depending on that court’s view
of the evidence of rehabilitation, it could decline to grant
any reduction, just as it could find that in an exceptional
case a defendant’s rehabilitation has not been ade-
quately addressed through an award of good time credit.

III. THE JUDGMENT OF THE COURT OF APPEALS
SHOULD BE VACATED

At petitioner’s 2009 resentencing, the district court
considered petitioner’s request for a downward variance
based on his “exemplary behavior” since his release
from prison. J.A.221. After considering the sentencing
factors set out in Section 3553(a), the district court
found that no variance from the advisory Guidelines
range was warranted. S.J.A. 33-49. The court agreed
that petitioner had made “substantial positive changes
in his life,” S.J.A. 39, and it noted that in the three and
a half years since his release petitioner had “been em-
ployed, sober, enrolled in college, married and ha[d]
taken on parental responsibilities,” S.J.A. 37. See Pet.
App. 5 (“We agree [petitioner] made significant progress
during and following his initial period of imprison-
ment.”). The district court observed, however, that un-
der binding circuit precedent, it lacked the authority to
grant a downward variance based on petitioner’s post-
sentencing rehabilitation. S.J.A. 16.

Although the district court misunderstood the extent
of its authority to grant a downward variance from the
advisory Guidelines range, that error would not warrant
vacatur of petitioner’s sentence if the district court
would have imposed the same sentence absent the error.
See Fed. R. Crim. P. 52(a); Williams v. United States,
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503 U.S. 193, 203 (1992) (“[O]lnce the court of appeals
has decided that the district court misapplied the Guide-
lines, a remand is appropriate unless the reviewing court
concludes, on the record as a whole, that the error was
harmless, i.e., that the error did not affect the district
court’s selection of the sentence imposed.”). The court
of appeals did not address whether the district court’s
refusal to consider post-sentencing rehabilitation as a
possible basis for downward variance was harmless."
“Consistent with [its] normal practice,” this Court
should therefore “remand this case to the Court of Ap-
peals for it to consider in the first instance whether the

. error was harmless.” Neder v. United States, 527
U.S. 1, 25 (1999).

¥ In granting petitioner release pending appeal after this Court
granted review, the district court recently stated that it would not have
exercised its discretion to grant petitioner a downward variance based
on post-sentencing rehabilitation. 7/22/10 Tr. 5-6, 10-11. If this Court
finds error, the significance of the district court's statements can be
addressed by the court of appeals on remand, in light of this Court's de-
cision and the entire record, and with the benefit of briefing by the par-
ties.
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CONCLUSION

The judgment of the court of appeals should be va-
cated and the case remanded for further proceedings.
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APPENDIX

1. 18 U.S.C. 3553(a) provides:

Imposition of a sentence

(a) FACTORS TO BE CONSIDERED IN IMPOSING A
SENTENCE.—The court shall impose a sentence suffi-
cient, but not greater than necessary, to comply with the
purposes set forth in paragraph (2) of this subsection.
The court, in determining the particular sentence to be
imposed, shall consider—

(1) the nature and circumstances of the offense
and the history and characteristics of the defendant;

(2) the need for the sentence imposed—

(A) to reflect the seriousness of the offense, to
promote respect for the law, and to provide just
punishment for the offense;

(B) to afford adequate deterrence to criminal
conduct;

(C) to protect the public from further crimes of
the defendant; and

(D) to provide the defendant with needed edu-
cational or vocational training, medical care, or
other correctional treatment in the most effective
manner;

(3) the kinds of sentences available;

(4) the kinds of sentence and the sentencing
range established for—

(1a)
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(A) the applicable category of offense commit-
ted by the applicable category of defendant as set
forth in the guidelines—

(i) issued by the Sentencing Commission
pursuant to section 994(a)(1) of title 28, United
States Code, subject to any amendments made
to such guidelines by act of Congress (regard-
less of whether such amendments have yet to be
incorporated by the Sentencing Commission in-
to amendments issued under section 994(p) of
title 28); and

(ii) that, except as provided in section
3742(g), are in effect on the date the defendant
is sentenced; or

(B) in the case of a violation of probation or su-
pervised release, the applicable guidelines or pol-
icy statements issued by the Sentencing Commis-
sion pursuant to section 994(a)(3) of title 28,
United States Code, taking into account any
amendments made to such guidelines or policy
statements by act of Congress (regardless of
whether such amendments have yet to be incorpo-
rated by the Sentencing Commission into amend-
ments issued under section 994(p) of title 28);

(5) any pertinent policy statement—

(A) issued by the Sentencing Commission pur-
suant to section 994(a)(2) of title 28, United States
Code, subject to any amendments made to such
policy statement by act of Congress (regardless of
whether such amendments have yet to be incorpo-
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rated by the Sentencing Commission into amend-
ments issued under section 994(p) of title 28); and

(B) that, except as provided in section 3742(g),
is in effect on the date the defendant is sentenced.

(6) the need to avoid unwarranted sentence dis-
parities among defendants with similar records who
have been found guilty of similar conduct; and

(7) the need to provide restitution to any victims
of the offense.

2. 18 U.S.C. 3661 provides:

Use of information for sentencing

No limitation shall be placed on the information con-
cerning the background, character, and conduct of a per-
son convicted of an offense which a court of the United
States may receive and consider for the purpose of im-
posing an appropriate sentence.

3. 18 U.S.C. 3742 provides in pertinent part:
Review of a sentence

L S . S

(g) SENTENCING UPON REMAND.—A district court
to which a case is remanded pursuant to subsection
(£)(1) or (f)(2) shall resentence a defendant in accor-
dance with section 3553 and with such instructions as
may have been given by the court of appeals, except
that—
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(1) In determining the range referred to in sub-
section 3553(a)(4), the court shall apply the guide-
lines issued by the Sentencing Commission pursuant
to section 994(a)(1) of title 28, United States Code,
and that were in effect on the date of the previous
sentencing of the defendant prior to the appeal, to-
gether with any amendments thereto by any act of
Congress that was in effect on such date; and

(2) The court shall not impose a sentence outside
the applicable guidelines range except upon a ground
that—

(A) was specifically and affirmatively included
in the written statement of reasons required by
section 3553(¢) in connection with the previous
sentencing of the defendant prior to the appeal;
and

(B) was held by the court of appeals, in remand-
ing the case, to be a permissible ground of depar-
ture.

H* ok skosk sk

(j) DEFINITIONS.—For purposes of this section—

(1) afactoris a “permissible” ground of departure
if it—
(A) advances the objectives set forth in section
3553(a)(2); and
(B) is authorized under section 3553(b); and

(C) is justified by the facts of the case; and
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(2) a factor is an “impermissible” ground of de-
parture if it is not a permissible factor within the
meaning of subsection (j)(1).

4. U.S. Sentencing Guidelines § 1B1.3 provides:

Relevant Conduct (Factors that Determine the Guideline

Range)

(a) Chapters Two (Offense Conduct) and Three (Ad-
justments). Unless otherwise specified, (i) the base
offense level where the guideline specifies more
than one base offense level, (ii) specific offense char-
acteristics and (iii) cross references in Chapter Two,
and (iv) adjustments in Chapter Three, shall be de-
termined on the basis of the following:

(1) (A) all acts and omissions committed, aided,
abetted, counseled, commanded, induced,
procured, or willfully caused by the defen-
dant; and

(B) in the case of a jointly undertaken criminal
activity (a criminal plan, scheme, endeavor,
or enterprise undertaken by the defen-
dant in concert with others, whether or not
charged as a conspiracy), all reasonably
foreseeable acts and omissions of others in
furtherance of the jointly undertaken crim-
inal activity,

that occurred during the commission of the of-
fense of conviction, in preparation for that of-
fense, or in the course of attempting to avoid
detection or responsibility for that offense;
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5.

2)

3)

(4)
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solely with respect to offenses of a character
for which § 3D1.2(d) would require grouping
of multiple counts, all acts and omissions de-
scribed in subdivisions (1)(A) and (1)(B) above
that were part of the same course of conduct or
common scheme or plan as the offense of con-
viction;

all harm that resulted from the acts and omis-
sions specified in subsections (a)(1) and (a)(2)
above, and all harm that was the object of such
acts and omissions; and

any other information specified in the applica-
ble guideline.

Chapters Four (Criminal History and Criminal
Livelihood) and Five (Determining the Sentence).

Factors in Chapters Four and Five that establish
the guideline range shall be determined on the basis
of the conduct and information specified in the re-
spective guidelines.

U.S. Sentencing Guidelines § 1B1.4 provides:

Information to be Used in Imposing Sentence (Selecting

a Point Within the Guideline Range or Departing from

the Guidelines)

In determining the sentence to impose within the guide-
line range, or whether a departure from the guidelines
is warranted, the court may consider, without limitation,
any information concerning the background, character
and conduct of the defendant, unless otherwise prohib-
ited by law. See 18 U.S.C. § 3661.
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U.S. Sentencing Guidelines § 1B1.5 provides:

Interpretation of References to Other Offense Guidelines

(a)

(b)

(c)

A cross reference (an instruction to apply another
offense guideline) refers to the entire offense guide-
line (i.e., the base offense level, specific offense
characteristics, cross references, and special in-
structions).

(1) An instruction to use the offense level from an-
other offense guideline refers to the offense
level from the entire offense guideline (i.e., the
base offense level, specific offense characteris-
ties, cross references, and special instructions),
except as provided in subdivision (2) below.

(2) An instruction to use a particular subsection or
table from another offense guideline refers only
to the particular subsection or table referenced,
and not to the entire offense guideline.

If the offense level is determined by a reference to
another guideline under subsection (a) or (b)(1)
above, the adjustments in Chapter Three (Adjust-
ments) also are determined in respect to the refer-
enced offense guideline, except as otherwise ex-
pressly provided.

(d) A reference to another guideline under subsection

(a) or (b)(1) above may direct that it be applied only
if it results in the greater offense level. In such
case, the greater offense level means the greater
Chapter Two offense level, except as otherwise ex-
pressly provided.
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7. U.S. Sentencing Guidelines § 5K1.1 provides:

Substantial Assistance to Authorities (Policy Statement)

Upon motion of the government stating that the defen-
dant has provided substantial assistance in the investi-
gation or prosecution of another person who has com-
mitted an offense, the court may depart from the guide-
lines.

(a) The appropriate reduction shall be determined by
the court for reasons stated that may include, but
are not limited to, consideration of the following:

(1) the court’s evaluation of the significance and
usefulness of the defendant’s assistance, taking
into consideration the government’s evaluation
of the assistance rendered,;

(2) the truthfulness, completeness, and reliability
of any information or testimony provided by the
defendant;

(3) the nature and extent of the defendant’s assis-
tance;

(4) any injury suffered, or any danger or risk of
injury to the defendant or his family resulting
from his assistance;

(5) the timeliness of the defendant’s assistance.
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8. U.S. Sentencing Guidelines § 5K2.19 provides:

Post-Sentencing Rehabilitative Efforts (Policy State-
ment)

Post-sentencing rehabilitative efforts, even if exception-
al, undertaken by a defendant after imposition of a term
of imprisonment for the instant offense are not an ap-
propriate basis for a downward departure when resen-
tencing the defendant for that offense. (Such efforts
may provide a basis for early termination of supervised
release under 18 U.S.C. 3583(e)(1).)



