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(I)

QUESTIONS PRESENTED

1.  Whether a Medicare provider operating a skilled
nursing facility must exhaust administrative remedies
before seeking judicial review of a civil money penalty
determination.

2.  Whether the Secretary violated procedural due
process by holding petitioner liable for a civil money
penalty imposed against petitioner’s predecessor-in-
interest where petitioner had, but failed to avail itself of,
an opportunity to contest the  penalty in an administra-
tive hearing.    
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In the Supreme Court of the United States
No. 05-167

BP CARE, INC., PETITIONER

v.

MICHAEL O. LEAVITT, SECRETARY OF 
HEALTH AND HUMAN SERVICES, ET AL.

ON PETITION FOR A WRIT OF CERTIORARI
TO THE UNITED STATES COURT OF APPEALS 

FOR THE SIXTH CIRCUIT

BRIEF FOR THE RESPONDENTS IN OPPOSITION

OPINIONS BELOW

The opinion of the court of appeals (Pet. App. 3a-24a)
is reported at 398 F.3d 503.  The opinion of the district
court (Pet. App. 25a-40a) is reported at 337 F. Supp. 2d
1021.

JURISDICTION

The judgment of the court of appeals was entered on
February 15, 2005.  A petition for rehearing was denied
on May 3, 2005 (Pet. App. 1a-2a).  The petition for a writ
of certiorari was filed on July 28, 2005.  The jurisdiction
of this Court is invoked under 28 U.S.C. 1254(1).

STATEMENT

1.  Medicare, established in 1965 by Title XVIII of
the Social Security Act, 42 U.S.C. 1395 et seq., is a feder-
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ally subsidized health insurance program for the elderly
and certain disabled people.  42 U.S.C. 1395c, 1395d.
Part A of the program provides insurance for covered
inpatient hospital and related post-hospital services,
including skilled nursing care.  42 U.S.C. 1395f(b)(1),
1395x(h), 1395x(v)(1).  To receive payment for services
provided to Medicare beneficiaries, a skilled nursing
facility must enter into a provider agreement with the
Secretary of Health and Human Services, 42 U.S.C.
1395cc(a), and meet statutory standards relating to ben-
eficiary health, safety, and care, 42 U.S.C. 1395i-3(a) to
(d).

The Medicare Act sets forth detailed procedures for
the inspection of skilled nursing facilities and the en-
forcement of health and safety standards.  Each skilled
nursing facility is subject to a standard survey that must
be conducted without prior notice.  42 U.S.C. 1395i-
3(g)(2)(A).  The survey must examine, for a sample of
residents, the quality of care furnished individual pa-
tients and the facility’s compliance with statutory provi-
sions protecting each resident’s right to choose his or
her attending physician, to be free from physical or
chemical restraint, and to exercise other individual
rights guaranteed by statute. 42 U.S.C. 1395i-
3(g)(2)(A)(ii).

Congress authorized the Secretary to impose a broad
range of remedies to correct violations uncovered in sur-
veys and to ensure compliance with statutory standards
of care.  The Secretary is thus empowered to direct a
plan for correcting statutory violations, to deny further
reimbursement for services rendered after the defi-
ciency is discovered, to appoint temporary management,
to terminate a facility’s right to participate in Medicare,
to transfer residents and close the facility, and to impose
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civil money penalties.  42 U.S.C. 1395i-3(h); 42 C.F.R.
488.406, 488.408(b)-(e).

A provider that is dissatisfied with the imposition of
one of the above remedies has a right to an administra-
tive hearing to contest the underlying finding of a statu-
tory or regulatory deficiency.  42 U.S.C. 1395i-
3(h)(2)(B)(ii); 1395cc(h); 42 C.F.R. 498.3(b)(13) and (14);
Shalala v. Illinois Council on Long Term Care, Inc.,
529 U.S. 1, 7-8 (2000).  Implementing regulations afford
the provider an opportunity to appear before an admin-
istrative law judge (ALJ), to be represented by counsel,
to call witnesses, and to present other evidence.  42
C.F.R. 498.40 to 498.78.  Hearing decisions must be in
writing and set forth the reasons for the enforcement
action as well as the evidence on which it is based.  42
C.F.R. 498.74.

Special notice and review procedures further apply
to the imposition of a civil money penalty.  When the
Secretary imposes a civil money penalty, he must send
written notice to the facility that identifies, among other
matters, the nature of the violation, the statutory basis
for the penalty, the amount of the penalty, the factors
considered in determining the amount of the penalty,
and the provider’s right either to request an administra-
tive hearing or to accept the penalty and receive a 35%
reduction in the amount due.  42 C.F.R. 488.434(a),
488.436.  If a hearing is requested, any party that is dis-
satisfied with the ALJ’s hearing decision may request
further administrative review before HHS’s Departmen-
tal Appeals Board.  42 C.F.R. 498.82.  An Appeals Board
ruling concerning the imposition of a civil money penalty
constitutes the Secretary’s final administrative decision.
42 C.F.R. 498.88(c).  
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Any person adversely affected by a final administra-
tive decision imposing a civil money penalty may obtain
judicial review of the Secretary’s determination by filing
a petition in the appropriate court of appeals within 60
days.  42 U.S.C. 1395i-3(h)(2)(B)(ii) (incorporating by
reference 42 U.S.C. 1320a-7a(e)).  Judicial review of a
civil money penalty determination is further subject to
the limitations of 42 U.S.C. 405(h), incorporated into the
Medicare Act by 42 U.S.C. 1395ii, which provides that
“[n]o findings of fact or decision of the [Secretary] shall
be reviewed by any person, tribunal, or governmental
agency except as herein provided,” and that “[n]o action
against the United States, the [Secretary], or any officer
or employee thereof shall be brought under section 1331
or 1346 of title 28 to recover on any claim arising under
this subchapter.”  42 U.S.C. 405(h); see also 42 U.S.C.
1320a-7(f )(3) (applying Section 405(h) to the provisions
for reviewing civil money penalty determinations under
42 U.S.C. 1320a-7a).

2.  This case arises out of the imposition of a civil
money penalty on the Barbara Parke Care Center, a
skilled nursing facility located in Middletown, Ohio.  A
survey had found that the facility did not meet Medicare
requirements concerning quality of care, quality of life,
provision of services, and staff treatment of patients.
The Secretary notified the facility that Medicare in-
tended to impose a $35,650 civil penalty on account of
these deficiencies and informed the facility of its right to
request an administrative hearing.  The facility chal-
lenged the validity of each underlying charge and, on
April 30, 1999, requested a hearing before an ALJ.  Pet.
App. 5a.

  At the time of the hearing request, the facility was
operated by the West Chester Management Company,
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Inc., an Ohio corporation doing business under the name
Barbara Parke Care Center.  Pet. App. 4a, 28a.  In Au-
gust 1999, while the administrative review proceedings
were pending, however, West Chester assigned its lease
of the nursing facility and its Medicare provider agree-
ment to petitioner.  That assignment permitted peti-
tioner to use Barbara Parke Care Center’s provider
number and to continue to receive Medicare reimburse-
ment for the nursing home without interruption.  Peti-
tioner was incorporated and represented by the same
attorney, Geoffrey E. Webster, who had represented
Barbara Parke Care Center.  Id. at 5a.

On September 13, 1999, West Chester commenced
proceedings in bankruptcy.  Pet. App. 6a.  Beginning in
January 2000, the Secretary served motions on peti-
tioner in the administrative proceedings disclosing the
Secretary’s view that petitioner would be liable for any
civil money penalty imposed on the provider.  Id. at 20a.
In May 2001, West Chester’s bankruptcy trustee with-
drew its request for an administrative hearing on the
civil money penalty, id. at 7a, and petitioner’s counsel,
Webster, was served with the trustee’s withdrawal re-
quest, C.A. J.A. 325. 

Petitioner did not seek to continue the administrative
proceedings commenced by West Chester and did not
otherwise administratively contest the civil money pen-
alty, even though it knew it could be held liable for the
penalty as a successor under established Medicare pol-
icy.  Pet. App. 20a.  Medicare regulations provide that
an assigned provider agreement remains subject to all
applicable statutes and regulations and the terms and
conditions under which the agreement was originally
issued, including, but not limited to, the obligation to
implement an existing plan for correcting known defi-
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ciencies and to comply with applicable health and safety
standards.  42 C.F.R. 489.18.  The regulations further
provide that “[a] facility may not avoid a remedy on the
basis that it underwent a change of ownership.” 42
C.F.R. 488.414(d)(3)(i).  Thus, as HHS explained in pro-
mulgating the regulations, generally “when a change of
ownership occurs, all Medicare penalties and sanctions
are automatically assigned to the new owner or owners.”
59 Fed. Reg. 56,204 (1994).  Medicare policy accordingly
provides that a civil money penalty “runs with” the pro-
vider agreement authorizing the participation of a
skilled nursing facility in the Medicare program.
Successors-in-interest who assume the prior operator’s
provider agreement are therefore jointly and severally
liable for penalties imposed on their predecessors.  Cen-
ters for Medicare & Medicaid Services, Dep’t of Health
& Human Servs., State Operations Manual § 3210E
(2004); Deerbrook Pavilion, LLC v. Shalala, 235 F.3d
1100, 1104 (8th Cir. 2000), cert. denied, 534 U.S. 992
(2001).  

Petitioner, as West Chester’s successor-in-interest
and the assignee of West Chester’s Medicare provider
agreement, was thus potentially liable for the civil
money penalty imposed during West Chester’s operation
of the facility.  As discussed, petitioner did not seek fur-
ther administrative review of the proposed civil money
penalty.  The ALJ therefore dismissed the administra-
tive appeal instituted by West Chester and the Secre-
tary’s initial determinations of noncompliance and impo-
sition of a civil money penalty on the Barbara Parke
facility became final.  Pet. App. 28a.  

3.  Petitioner subsequently filed a civil action against
the Secretary in federal district court.  Petitioner al-
leged that the imposition of a civil money penalty with-
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out affording it separate, independent notice and an op-
portunity to be heard violated its constitutional right to
procedural due process.  Petitioner also challenged the
validity of Medicare’s imposition of successor liability
for civil money penalties.  Pet. App. 7a-8a, 36a-37a.

The district court held that it lacked subject matter
jurisdiction over petitioner’s procedural due process
claim.  Pet. App. 36a.  The court reasoned that petitioner
had notice of the administrative review proceedings, a
right to participate in those proceedings, and a right to
seek judicial review of any final administrative decision.
Id. at 34a-35a.  The court concluded that petitioner
“cannot circumvent the administrative review process by
filing for review in district court [and] by framing its
claim as one arising under the Constitution rather than
under the Medicare Act.”  Id. at 35a.

The district court held, however, that it had subject
matter jurisdiction over petitioner’s challenge to the
substantive validity of Medicare’s successor-liability
policy, reasoning that the claim arises under the Due
Process Clause of the Constitution and therefore is not
subject to Medicare’s jurisdictional limitations.  Pet.
App. 36a-37a.  The court then rejected petitioner’s chal-
lenge on the merits.  Id. at 37a-39a. 

4.  The court of appeals affirmed the judgment, hold-
ing that the district court lacked subject matter jurisdic-
tion over all of petitioner’s claims absent exhaustion of
Medicare’s administrative remedies.  The court rea-
soned that all of petitioner’s claims arise under the
Medicare Act because petitioner’s suit sought to avoid a
Medicare administrative penalty.  Pet. App. 14a. The
court concluded that, under Illinois Council, supra, ju-
dicial review of such claims is contingent on present-
ment of a claim to the Secretary and exhaustion of ad-
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ministrative remedies—requirements petitioner had not
satisfied.  Pet. App. 10a-15a.

The court of appeals further concluded that requiring
petitioner to exhaust Medicare’s administrative reme-
dies would not effectively foreclose all judicial review.
First, the court reasoned that all of petitioner’s claims
could have been raised and considered in either an ad-
ministrative appeal of the civil money penalty determi-
nation or in an action for judicial review of a final admin-
istrative decision.  Pet. App. 16a-18a.  Second, petitioner
was a party with standing to contest the imposition of
civil penalties in the administrative proceedings and
therefore had an effective administrative remedy.  Id. at
18a-20a.  Third, petitioner had notice that its rights were
affected by the pendency of hearings on whether to im-
pose a civil money penalty against the nursing facility.
The court observed that the record showed petitioner
had been served directly with motions in the civil money
penalty proceedings, and that those motions disclosed
that petitioner could be held accountable as a successor
for any civil money penalty imposed against the prior
operator of the nursing facility.  Id. at 20a.  Finally, the
court held that the remedies under Medicare’s scheme
for administrative and judicial review precluded the dis-
trict court from exercising mandamus jurisdiction over
petitioner’s suit under 28 U.S.C. 1361.  Pet. App. 22a-
24a. 

ARGUMENT

Petitioner argues that Medicare imposes successor
liability for civil money penalties without fair procedures
(Pet. 6-11) and that the district court had jurisdiction
under 28 U.S.C. 1331 to entertain that claim (Pet. 12-15).
The court of appeals correctly held that jurisdiction over
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petitioner’s claim was foreclosed by 42 U.S.C. 405(h),
because petitioner had not channeled its claims through
procedures established under the Medicare Act.  That
holding does not merit further review by this Court.

1.  There is a substantial question as to whether this
case will continue to present a justiciable controversy.
The petition states that petitioner and its corporate suc-
cessors have ceased operations and dissolved.  Pet. ii.
The Department of Health and Human Services, more-
over, has informed this Office that the Barbara Parke
provider agreement assigned to petitioner has been as-
signed to another provider, and that, pursuant to
Medicare’s successor-liability policies, measures to col-
lect the disputed civil money penalty have been insti-
tuted against the new provider.  Where, as in this case,
a skilled nursing facility participates in both Medicare
and Medicaid, the Secretary’s administrative practice is
to allocate the civil money penalty between the two pro-
grams in accordance with the proportion of program
beneficiaries served by the facility.  We are further in-
formed that the Secretary, on May 27, 2005, fully col-
lected the Medicare portion of the civil money penalty
from the new assignee, and that State Medicaid officials
have instituted collection measures against the same
party for the remainder of the civil money penalty.  This
case is accordingly a poor vehicle for considering the
issues presented in the petition.

2.  In any event, the court of appeals’ jurisdictional
holding is correct and does not conflict with the deci-
sions of this Court or of other courts of appeals.  

This Court’s precedents make clear that federal
court jurisdiction over claims arising under the
Medicare statute is conditioned on presentment of the
claim to the Secretary and exhaustion of administrative
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remedies.  Shalala v. Illinois Council on Long Term
Care, Inc., 529 U.S. 1, 7-14 (2000); Heckler v. Ringer,
466 U.S. 602, 614-619 (1984).  In Illinois Council, the
Court stressed that, under its prior precedents, so long
as the claim arises under Medicare, the nature of the
claim has no bearing on whether it must be channeled
through the exclusive administrative and judicial review
provisions of the Medicare statute:

Those cases themselves foreclose distinctions based
upon the “potential future” versus the “actual pres-
ent” nature of the claim, the “general legal” versus
the “fact-specific” nature of the challenge, the “col-
lateral” versus “noncollateral” nature of the issues,
or the “declaratory” versus “injunctive” nature of the
relief sought.  Nor can we accept a distinction that
limits the scope of § 405(h) to claims for monetary
benefits.  Claims for money, claims for other bene-
fits, claims of program eligibility, and claims that
contest a sanction or remedy may all similarly rest
upon individual fact-related circumstances, may all
similarly dispute agency policy determinations, or
may all similarly involve the application, interpreta-
tion, or constitutionality of interrelated regulations
or statutory provisions.  There is no reason to distin-
guish among them in terms of the language or in
terms of the purposes of §405(h).

Illinois Council, 529 U.S. at 13-14 (emphasis added). 
Petitioner’s attempts to avoid the clear mandate of

Section 405(h) are without merit and do not establish
any error in the court of appeals’ holding.  First, con-
trary to petitioner’s contentions (Pet. 12-13), the fact
that petitioner has not sought review of a final adminis-
trative decision and has instead framed a claim for equi-
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table relief for an alleged constitutional violation does
not relieve it of the obligation to present a claim to the
Secretary and to exhaust administrative remedies.
Rather, the presentment and exhaustion requirements
apply to any claim “arising under” the Medicare statute,
a standard that looks to whether the standing and sub-
stantive basis for the claim derive from the Medicare
statute.  Weinberger v. Salfi, 422 U.S. 749, 760-761
(1975).  As the court of appeals correctly concluded (Pet.
App. 14a-15a), petitioner’s claims, at bottom, challenge
the imposition of a remedy for violation of substantive
Medicare requirements and thus plainly “arise under”
the Medicare Act.  Section 405(h) and its attendant re-
quirements of presentment and exhaustion of remedies
accordingly apply with full force to petitioner’s claims.

Second, petitioner’s contention (Pet. 13-15) that it
had no avenue of administrative and judicial review un-
der Medicare’s statutory and regulatory scheme is in-
correct.  The court of appeals held that the Secretary’s
regulations expressly contemplate that any “affected
party” may request an administrative hearing to contest
a proposed civil money penalty, and that petitioner, as
an assignee of the pertinent provider agreement and
potentially liable successor-in-interest, therefore had
standing and an adequate opportunity to seek adminis-
trative and judicial review of the penalty determination.
Pet. App. 19a-21a.  The court concluded that the Secre-
tary’s regulations focus on the affected nursing facility’s
right to notice and a hearing with respect to a civil pen-
alty, and that the agency’s administrative hearing and
appeal processes are accordingly open to any “affected
party,” which would include any provider with a stake in
the outcome in the penalty determination.  Id. at 19a-
20a.  The court explained that
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1   The Secretary’s regulations permit the ALJ to vacate a dismissal
of a hearing request for good cause when sought within 60 days of
receiving notice of a dismissal.  42 C.F.R. 498.72.  Petitioner does not
argue that it lacked notice within that 60-day period of the ALJ’s June
4, 2001, dismissal of the administrative proceedings.  Indeed, 60 days
after the ALJ’s dismissal, petitioner filed its August 3, 2001, suit in
district court.  Pet. App. 29a.  Moreover, petitioner’s counsel was served
with the prior operator’s withdrawal of the request for a hearing, C.A.
J.A. 325, and petitioner made no attempt to continue the administrative
proceedings despite prior notice from CMS that the agency intended to
impose successor liability.  Pet. App. 7a.

2   Petitioner asserts (Pet. 10-11) that the decision in Nursing Inn of
Menlo Park, Medicare & Medicaid Guide (CCH) ¶ 120,264 (HHS), 2001
WL 991181 (July 19, 2001), would have barred consideration of any
request by petitioner for further administrative review.  That decision,
however, does not address a successor’s right to seek administrative
review of a civil money penalty imposed on the prior operator of a
nursing facility. 

the regulations define parties to the administrative
proceedings functionally, with respect to their stake
in the outcome; they do not define them formally
with respect to whether the provider seeking to par-
ticipate is the same one served with a notice of right
to hearing.

Id. at 20a.
The regulations accordingly would have permitted

petitioner to participate in the administrative hearing
commenced by West Chester, to move the ALJ to vacate
the order dismissing that administrative appeal, or to
seek a Departmental Appeals Board order reversing the
dismissal of the administrative appeal.  Pet. App. 20a-
21a.1  That conclusion is consistent with the Secretary’s
view of a successor’s hearing rights and demonstrates
that petitioner had a fully adequate administrative and
judicial remedy under Medicare.2



13

Third, petitioner errs in asserting (Pet. 15) that the
doctrine of election of remedies supports jurisdiction.
Petitioner argues that, because the Secretary filed a
claim for the civil money penalty in the bankruptcy pro-
ceedings commenced by the prior operator, he is now
barred by the doctrine of election of remedies from at-
tempting to collect the penalty from petitioner.  That
contention advances a substantive defense to a prospec-
tive collection action and, as such, has no bearing on the
district court’s subject matter jurisdiction to consider
petitioner’s challenge to the penalty determination.  It
is thus irrelevant to the threshold jurisdictional question
raised by the petition.  

Moreover, because successors-in-interest are jointly
and severally liable for a civil money penalty, the Secre-
tary’s attempts to collect from the prior operator does
not foreclose his attempt to collect from successors-in-
interest.  In any event, nothing in the election of reme-
dies doctrine suggests that the Secretary would be
estopped from collecting the penalty from petitioner in
the circumstances presented here.  The Secretary
merely filed a claim in bankruptcy and did not recover
the penalty from the prior operator.  It is well-settled
that the election of remedies doctrine, which, as peti-
tioner notes, is intended to prevent double recovery for
a single wrong, does not apply in such circumstances.
See, e.g., Southern Pac. Co. v. Bogert, 250 U.S. 483, 490-
491 (1919).

Finally, the court of appeals’ holding on the issues
presented by the petition does not conflict with any
other appellate authority.  The Eighth Circuit, in
Deerbrook Pavilion, LLC v. Shalala, 235 F.3d 1100,
1102 (2000), cert. denied, 534 U.S. 992 (2001), has held
that, where a provider challenges the substantive valid-
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ity of holding a successor liable for a civil penalty, rather
than whether the prior operator’s conduct warranted
imposition of a penalty in the first instance, the provider
may seek judicial review without exhausting Medicare’s
administrative remedies. 

As the court of appeals concluded, however (Pet.
App. 12a), Deerbrook is distinguishable.  Petitioner chal-
lenges the adequacy of its opportunity to contest the
findings of statutory and regulatory deficiencies that
underlie the imposition of the penalty.  Petitioner thus
presents a challenge to the adequacy of the procedures
used to impose the penalty rather than a challenge to
the substantive validity of the Secretary’s successor lia-
bility policy.  Deerbrook does not address the means of
obtaining jurisdiction over that issue and thus does not
directly conflict with the court of appeals’ holding here.
Petitioner accordingly does not allege that the decision
below conflicts with Deerbrook or other appellate au-
thority and indeed does not cite Deerbrook in its peti-
tion.

3.  Petitioner’s procedural due process claim is also
without merit and does not present any issue warranting
further review by this Court.  As noted above, the court
of appeals concluded that the district court lacked sub-
ject matter jurisdiction over all of petitioner’s claims
and accordingly did not reach the merits of petitioner’s
due process claim.  Even if petitioner could establish
jurisdiction, however, its assertion that the Secretary
violated the requirements of procedural due process is
in error and does not raise an issue warranting further
consideration by this Court.

  The essential elements of procedural due process
are notice and a meaningful opportunity to be heard.
Mathews v. Eldridge, 424 U.S. 319, 333 (1976); Mullane
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v. Central Hanover Bank & Trust Co., 339 U.S. 306, 314-
315 (1950).  Those requirements were clearly satisfied
here.  The district court held that petitioner had direct,
actual notice of the potential imposition of successor
liability.  Pet. App. 34a-35a.  That finding was affirmed
by the court of appeals (id. at 20a), and petitioner does
not challenge it here.  Moreover, as the court of appeals
found (id. at 19a-21a), petitioner, upon assuming its pre-
decessor’s provider agreement, had the right to continue
the evidentiary hearing commenced by its predecessor
and to seek administrative and judicial review of the
imposition of a civil penalty before the penalty became
final.  Those rights satisfy the requirements of the Due
Process Clause.

CONCLUSION

The petition for a writ of certiorari should be denied.
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