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QUESTION PRESENTED

Whether the Emergency Medical Treatment and La-
bor Act, 42 U.S.C. 1395dd, preempts state law in the
narrow but important circumstance where terminating
a pregnancy is required to stabilize an emergency med-
ical condition that would otherwise threaten serious
harm to the pregnant woman’s health but the State pro-
hibits an emergency-room physician from providing
that care.

D



PARTIES TO THE PROCEEDING
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vier Becerra, in his official capacity as Secretary of
Health and Human Services; the United States Depart-
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Medicare and Medicaid Services (CMS); David R.
Wright, in his official capacity as Director of CMS’s
Quality, Safety & Oversight Group; and Karen L. Tritz,
in her official capacity as Director of CMS’s Survey &
Operations Group.
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State of Texas; American Association of Pro-Life Ob-
stetricians & Gynecologists; and Christian Medical &
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I the Supreme Court of the United States

No.
XAVIER BECERRA, SECRETARY OF HEALTH AND
HUMAN SERVICES, ET AL., PETITIONERS
2.

STATE OF TEXAS, ET AL.

ON PETITION FOR A WRIT OF CERTIORARI
TO THE UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

PETITION FOR A WRIT OF CERTIORARI

The Solicitor General, on behalf of the United States,
respectfully petitions for a writ of certiorari to review
the judgment of the United States Court of Appeals for
the Fifth Circuit in this case.

OPINIONS BELOW

The opinion of the court of appeals (App., infra, la-
29a) is reported at 89 F.4th 529. The opinion and order
of the district court granting a preliminary injunction
(App., infra, 30a-106a) is reported at 623 F. Supp. 3d
696. The amended order of the district court entering
final judgment (App., infra, 109a-111a) is not published
in the Federal Supplement but is available at 2023 WL
2467217.
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JURISDICTION

The judgment of the court of appeals was entered on
January 2, 2024. The jurisdiction of this Court is in-
voked under 28 U.S.C. 1254(1).

STATUTORY PROVISIONS INVOLVED

Pertinent statutory provisions are reproduced in the
appendix. App., infra, 112a-122a.

STATEMENT

1. Medicare is a federally subsidized health insur-
ance program for the elderly and certain individuals
with disabilities. Participation is voluntary, but hospi-
tals that choose to participate must comply with certain
conditions. See Biden v. Missourt, 595 U.S. 87, 90
(2022) (per curiam). Among other things, hospitals with
emergency departments must abide by the Emergency
Medical Treatment and Labor Act (EMTALA), 42
U.S.C. 1395dd. See 42 U.S.C. 1395cc(a)(1)(I)().

EMTALA was enacted in 1986 to address concerns
that hospitals were engaged in “patient dumping” by
discharging or transferring critically ill patients who
lacked insurance rather than providing “the care they
need.” 131 Cong. Rec. 28,569 (1985) (Sen. Kennedy). As
then-Senate Majority Leader Dole explained, “our citi-
zens stake their very lives on the availability and acces-
sibility of emergency hospital care”—yet hospitals, of-
ten for financial reasons, were “refus[ing] to initially
treat or stabilize an individual with a true medical emer-
gency.” Ibid. Congress determined that Medicare
should not “do business” with a hospital that “turns its
back on an emergency medical situation.” Id. at 28,568
(Sen. Durenberger).

Consistent with that objective, EMTALA guaran-
tees essential emergency care by establishing a national
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minimum standard for hospitals funded by Medicare.
EMTALA provides that when “any individual * * *
comes to a [participating] hospital” with an “emergency
medical condition,” the hospital must offer such treat-
ment “as may be required to stabilize the medical con-
dition.” 42 U.S.C. 1395dd(b)(1). The “individual” must
be informed of risks and benefits and can give “in-
formed consent to refuse such examination and treat-
ment.” 42 U.S.C. 1395dd(b)(2).

An individual has an “emergency medical condition”
if “the absence of immediate medical attention could
reasonably be expected to result in”: (i) “placing the
health of the individual (or, with respect to a pregnant
woman, the health of the woman or her unborn child) in
serious jeopardy”; (ii) “serious impairment to bodily
functions”; or (iii) “serious dysfunction of any bodily or-
gan or part.” 42 U.S.C. 1395dd(e)(1)(A). “[T]o stabi-
lize” means “to provide such medical treatment of the
condition as may be necessary to assure, within reason-
able medical probability, that no material deterioration
of the condition is likely to result from or occur during
the transfer of the individual from a facility.” 42 U.S.C.
1395dd(e)(3)(A). And a “transfer” is defined to include
a discharge. 42 U.S.C. 1395dd(e)(4).

Hospitals that violate EMTALA are subject to suits
by injured patients, 42 U.S.C. 1395dd(d)(2); civil penal-
ties, 42 U.S.C. 1395dd(d)(1); and, potentially, the loss of
Medicare funding, 42 U.S.C. 1395¢cc(b). EMTALA also
includes an express preemption provision specifying
that the statute “do[es] not preempt any State or local
law requirement, except to the extent that the require-
ment directly conflicts with a requirement” of EM-
TALA. 42 U.S.C. 1395dd(f).
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2. In July 2022, after this Court’s decision in Dobbs
v. Jackson Women’s Health Organization, 597 U.S. 215
(2022), the Department of Health and Human Services
(HHS) issued guidance “to remind hospitals of their ex-
isting obligation to comply with EMTALA” and to “re-
state existing guidance for hospital staff and physi-
cians,” “in light of new state laws prohibiting or restrict-
ing access to abortion.” App., infra, 123a, 125a (empha-
sis omitted); see ud. at 123a-135a (the Guidance).

Specifically, the Guidance states that “[i]f a physi-
cian believes that a pregnant patient presenting at an
emergency department is experiencing an emergency
medical condition as defined by EMTALA, and that
abortion is the stabilizing treatment necessary to re-
solve that condition, the physician must provide that
treatment.” App., infra, 125a (emphasis omitted). The
Guidance notes that “[elmergency medical conditions
involving pregnant patients may include, but are not
limited to, ectopic pregnancy, complications of preg-
nancy loss, or emergent hypertensive disorders, such as
preeclampsia with severe features.” Id. at 124a (empha-
sis omitted). It explains that “[s]tabilizing treatment
could include medical and/or surgical interventions
(e.g., methotrexate therapy, dilation and curettage
(D&C), removal of one or both fallopian tubes, anti-
hypertensive therapy, etc.).” Id. at 131a. The Guidance
reiterates that the “determination of an emergency
medical condition” and “[t]he course of stabilizing treat-
ment” are “under the purview of the physician or quali-
fied medical personnel.” Ibid. And the Guidance ob-
serves that “[w]hen a state law prohibits abortion and
does not include an exception for the life of the pregnant
person—or draws the exception more narrowly than
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EMTALA’s emergency medical condition definition—
that state law is preempted” in the emergency situa-
tions where EMTALA applies. Id. at 125a (emphasis
omitted). HHS announced the Guidance in a letter to
healthcare providers, which reiterated the Guidance’s
interpretation of EMTALA. Id. at 136a (the Letter).

3. The State of Texas and two organizational plain-
tiffs brought suit challenging the Guidance and the Let-
ter in the United States District Court for the Northern
District of Texas. As relevant here, the plaintiffs al-
leged that the Guidance exceeded the Secretary’s stat-
utory authority and had been improperly promulgated
without notice and comment, in violation of the Medi-
care Act, 42 U.S.C. 1395 et seq.; see 42 U.S.C. 1395hh.
The district court agreed and preliminarily enjoined the
Secretary from enforecing (i) “the Guidance and Letter’s
interpretation that Texas abortion laws are preempted
by EMTALA” and (ii) “the Guidance and Letter’s inter-
pretation of EMTALA—Dboth as to when an abortion is
required and EMTALA'’s effect on state laws governing
abortion—within the State of Texas or against [the
plaintiff organizations’] members.” App., infra, 105a-
106a; see id. at 30a-106a. The court subsequently issued
a partial final judgment under Federal Rule of Civil
Procedure 54(b), converting the preliminary injunction
into a permanent injunction. App., infra, 107a-108a,
109a-111a.

4. The court of appeals affirmed. App., infra, la-
29a. On the merits, the court held that the guidance
“exceeds the statutory language” of EMTALA. Id. at
19a. Most broadly, the court held that “EMTALA does
not govern the practice of medicine” or “mandate any
specific type of medical treatment.” Id. at 22a-23a
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(emphasis added). And as to pregnancy termination in
particular, the court held that EMTALA does not “man-
date[] physicians to provide abortions when that is the
necessary stabilizing treatment for an emergency med-
ical condition,” and therefore that Texas law does not
directly conflict with EMTALA. Id. at 24a, 26a. Ra-
ther, the court believed that “the practice of medicine is
to be governed by the states,” id. at 23a, and that doc-
tors always “must comply with state law” notwithstand-
ing EMTALA'’s stabilization mandate and preemption
provision, ud. at 26a.*

REASONS FOR GRANTING THE PETITION

This case presents the question whether EMTALA
preempts state law in the narrow but important circum-
stance where terminating a pregnancy is required to
stabilize an emergency medical condition that would
otherwise threaten serious harm to the pregnant
woman’s health, but the State prohibits an emergency-
room physician from providing that care. This Court
has granted certiorari to resolve that question in Moyle
v. United States, cert. granted, No. 23-726, and Idaho v.
United States, cert. granted, No. 23-727 (oral argument
scheduled for Apr. 24, 2024). The Court should there-
fore hold this petition for a writ of certiorari pending its
decision in Moyle and Idaho and then dispose of the pe-
tition as appropriate in light of that decision.

* In reaching the merits, the court of appeals first rejected the
government’s argument that the Guidance was not final agency ac-
tion. App., infra, 12a-18a. On the merits, the court additionally held
that the Guidance was required to undergo notice and comment be-
cause, in the court’s view, the Guidance went “beyond EM-
TALA.” Id. at 26a-28a. The court further concluded that the in-
junction was not overbroad. Id. at 29a.



7

CONCLUSION

This Court should hold the petition for a writ of cer-
tiorari pending the disposition of Moyle v. United
States, cert. granted, No. 23-726, and Idaho v. United
States, cert. granted, No. 23-727 (oral argument sched-
uled for Apr. 24, 2024), and then dispose of the petition
as appropriate.

Respectfully submitted.

ELIZABETH B. PRELOGAR
Solicitor General
BRIAN M. BOYNTON
Principal Deputy Assistant
Attorney General
BRIAN H. FLETCHER
Deputy Solicitor General
YAIRA DUBIN
Assistant to the Solicitor
General
MICHAEL S. RAAB
MCKAYE L. NEUMEISTER
NICHOLAS S. CROWN
Attorneys
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APPENDIX A

UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

No. 23-10246

STATE OF TEXAS; AMERICAN ASSOCIATION OF
PRO-LIFE OBSTETRICIANS & GYNECOLOGISTS;
CHRISTIAN MEDICAL & DENTAL ASSOCIATIONS,
PLAINTIFFS-APPELLEES

.

XAVIER BECERRA; UNITED STATES DEPARTMENT
OF HEALTH AND HUMAN SERVICES; CENTERS FOR
MEDICARE AND MEDICAID SERVICES; KAREN L.
TRITZ; DAVID R. WRIGHT, DEFENDANTS-APPELLANTS

[Filed: Jan. 2, 2024]

Appeal from the United States District Court
for the Northern District of Texas
USDC No. 5:22-CV-185

Before SOUTHWICK, ENGELHARDT, and WILSON,
Circuit Judges.

KURT D. ENGELHARDT, Circuit Judge:

The Emergency Medical Treatment and Active La-
bor Act of 1986 (“EMTALA”), 42 U.S.C. § 1395dd, re-
quires hospitals with emergency departments that re-
ceive Medicare reimbursement to provide a medical
screening and, if an emergency medical condition exists,
necessary stabilizing treatment or an appropriate trans-
fer irrespective of the individual’s ability to pay. EM-

(1a)
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TALA was enacted to combat “patient dumping,” the
practice of some hospitals turning away or transferring
indigent patients without evaluation or treatment.

The State of Texas, along with two medical associa-
tions with members located in Texas (“Texas plain-
tiffs”), sued the Department of Health and Human Ser-
vices (“HHS”), HHS Secretary Xavier Becerra, the
Centers for Medicare and Medicaid Services (“CMS”),
the Director of the Survey and Operations Group for
CMS, and the Director of the Quality Safety and Over-
sight Group for CMS (collectively “HHS”), challenging
HHS’s guidance on EMTALA'’s requirement that physi-
cians must provide an abortion when that care is the nec-
essary stabilizing treatment for an emergency medical
condition. The Texas plaintiffs alleged that the guid-
ance mandates providers to perform elective abortions
in excess of HHS’s authority and contrary to state law
and sought to enjoin its enforcement. The district court
enjoined the guidance’s interpretation of EMTALA
within Texas or against any member of a plaintiff organ-
ization. HHS appealed. For the following reasons,
we AFFIRM.

I.
A.

In 1986, Congress enacted EMTALA to ensure pub-
lic access to emergency services regardless of a patient’s
ability to pay. 42 U.S.C. § 1395dd(a). EMTALA ap-
plies to every hospital that has an emergency depart-
ment and participates in Medicare. Id. §§ 1395dd(a),
(e)(2), 1395ce(a)(1)(1); see also 42 C.F.R. § 489.24(b)(4).
To receive federal funding, hospitals must agree to com-
ply with EMTALA. 42 U.S.C. § 1395cc(a)(1)(1)E). If
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a hospital “fails to comply substantially” with Medi-
care’s conditions of participation, CMS—the component
of HHS that administers Medicare—may seek to termi-
nate that hospital’s participation in the Medicare
program. Id. § 1395cc(b)(2)(A); see also 42 U.S.C.
§ 1395dd(d)(1).

There are three stages to EMTALA: (1) screening;
(2) stabilizing; and (3) transfer. When an individual
presents to a Medicare-participating emergency depart-
ment and requests examination or treatment, the hospi-
tal must provide an appropriate medical screening ex-
amination “to determine whether or not an emergency
medical condition” exists. 42 U.S.C. § 1395dd(a). An
“emergency medical condition” means “a medical condi-
tion manifesting itself by acute symptoms of sufficient
severity (including severe pain) such that the absence of
immediate medical attention could reasonably be ex-
pected to result in” the following:

(i) placing the health of the individual (or, with re-
spect to a pregnant woman, the health of the woman
or her unborn child) in serious jeopardy,

(ii) serious impairment to bodily functions, or
(iii) serious dysfunction of any bodily organ or part.

Id. § 1395dd(e)(1)(A). Inthe case of a pregnant woman
who is having contractions, an “emergency medical con-
dition” includes:

(i) that there is inadequate time to effect a safe
transfer to another hospital before delivery, or

(ii) that transfer may pose a threat to the health or
safety of the woman or the unborn child.

Id. § 1395dd(e)(1)(B).
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If the hospital determines that a patient has an
“emergency medical condition,” the hospital must offer
patients “[nlecessary stabilizing treatment[s]” or a
“transfer of the individual to another medical facility.”
Id. § 1395dd(b); see also 42 C.F.R. § 489.24(d)-(e). The
term “to stabilize” means “to provide such medical
treatment of the condition as may be necessary to as-
sure, within reasonable medical probability, that no ma-
terial deterioration of the condition is likely to result
from or occur during the transfer of the individual from
a facility, or, with respect to an emergency medical con-
dition [of a pregnant woman who is having contractions],
to deliver (including the placenta).” 42 U.S.C.
§ 1395dd(e)(3)(A); see also 42 U.S.C. § 1395dd(e)(3)(B).
A hospital is deemed to meet the “[n]ecessary stabilizing
treatment” requirements if the hospital offers and in-
forms of examination and treatment but the individual
refuses to consent to the examination and treatment.
42 U.S.C. § 1395dd(b)(2). The term “transfer” means
to move “an individual outside a hospital’s facilities at
the direction of any person employed by ... the
hospital.” Id. § 1395dd(e)(4). Transfers occur if the
patient is stabilized. Id. § 1395dd(c)(1). If a patient
has not been stabilized, a transfer may only occur in cer-
tain circumstances and if the transfer is “appropriate.
“See id. § 1395dd(c)(1)(A)(i)-(iii), (¢)(1)(B), (e)(2).!

1 If an individual at a hospital has not been stabilized, a transfer
may only occur in three circumstances. First, a hospital may trans-
fer if the individual, having been informed of the hospital’s obliga-
tions to provide medical treatment and the risk of transfer, in writ-
ing requests transfer to another medical facility. 42 U.S.C.
§ 1395dd(c)(1)(A)(i). Second, a physician certifies that the medi-
cal benefits reasonably expected at another medical facility out-
weigh risks “to the individual and, in the case of labor, to the un-
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EMTALA does not address any specific medical pro-
cedures or treatments besides the requirement “to de-
liver (including the placenta).” Id. § 1395dd(e)(3)(A).
Moreover, EMTALA contains a savings clause that
states its limited preemptive effect: “The provisions of
this section do not preempt any State or local law re-
quirement, except to the extent that the requirement di-
rectly conflicts with a requirement of this section.” Id.
§ 1395dd(f).

B.

On June 24, 2022, the United States Supreme Court
issued its decision in Dobbs v. Jackson Women’s Health
Organization, 142 S. Ct. 2228, 2279 (2022), holding “that
the Constitution does not confer a right to abortion” and
that “the authority to regulate abortion must be re-
turned to the people and their elected representatives.”

born child from effecting the transfer.” Id. § 1395dd(c)(1)(A)(i).
And, last, if a physician was not physically present at the time of
transfer, a qualified medical person has signed a certification after
the physician consulted with that person, determining that the
medical benefits reasonably expected at another medical facility
outweigh risks to the individual, and that physician subsequently
countersigns the certification. Id. § 1395dd(c)(1)(A)(ii). Trans-
fers under Section 1395dd(c)(1)(A)(i)-(iii) must be “appropriate.”
See id. § 1395dd(c)(1)(B). With respect to a pregnant woman, an “ap-
propriate transfer” is a transfer in which “the transferring hospital
provides the medical treatment within its capacity which minimizes
the risks to the individual’s health and, in the case of a woman in
labor, the health of the unborn child.” Id. § 1395dd(c)(2)(A).
The receiving facility must have available space, qualified person-
nel to treat the individual, have agreed to accept the transfer, and
have all medical records related to the emergency condition for
which the individual has presented. [Id. § 1395dd(c)(2)(B)-(C).
The transfer must be effected through qualified personnel and
transportation equipment. Id. § 1395dd(c)(2)(D).
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In the wake of Dobbs, so-called “trigger laws” sprung
into effect, meaning laws that were enacted in anticipa-
tion of abortion’s return to state control automatically
went into effect. The Texas Human Life Protection Act
(“HLPA”)issuchalaw. Dobbs triggered HLPA’s 30-day
clock and the law went into effect on August 25, 2022.
The HLPA prohibits abortions unless the pregnancy
“places the female at risk of death or poses a serious risk
of substantial impairment of a major bodily function.
“TEX. HEALTH & SAFETY CODE § 170A.002(b)(2). In
such circumstances, the person performing, inducing, or
attempting the abortion must be a licensed physician ex-
ercising reasonable medical judgment by providing the
best opportunity for the unborn child to survive unless,
in the physician’s reasonable medical judgment, it would
pose a greater risk of the pregnant female’s death or a
serious risk of substantial impairment of a major bodily
function of the pregnant female. [Id. § 170.002(b)(1),
3).2

Two weeks after Dobbs, on July 11, 2022, CMS issued
“Reinforcement of EMTALA Obligations specific to Pa-
tients who are Pregnant or are Experiencing Pregnancy

2 Under the HLPA, “abortion” means “the act of using or prescrib-
ing an instrument, a drug, a medicine, or any other substance, de-
vice, or means with the intent to cause the death of an unborn child
of a woman known to be pregnant.” TEX. HEALTH & SAFETY CODE
§ 245.002(1); see also TEX. HEALTH & SAFETY CODE § 170A.001(1)
(“abortion” is assigned the meaning under Section 245.002). The
term “does not include birth control devices or oral contraceptives.”
TEX. HEALTH & SAFETY CODE § 245.002(1). And “[a]n act is not an
abortion if the act is done with the intent to: (A) save the life or
preserve the health of an unborn child; (B) remove a dead, unborn
child whose death was caused by spontaneous abortion; or (C) re-
move an ectopic pregnancy.” Id. § 245.002(1)(A)-(C).
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Loss” (“the Guidance”)® and a supporting letter (“the
Letter”)" to state healthcare-agency directors, remind-
ing hospitals of their existing and continuing obligations
under EMTALA in light of new state laws prohibiting
or restricting access to abortion. Guidance at 1-2.
The Guidance is at the forefront of this appeal. Most
notably, the Guidance states:

If a physician believes that a pregnant patient pre-
senting at an emergency department is experiencing
an emergency medical condition as defined by
EMTALA, and that abortion is the stabilizing treat-
ment necessary to resolve that condition, the physi-
cian must provide that treatment. When a state law
prohibits abortion and does not include an exception
for the life of the pregnant person—or draws the ex-
ception more narrowly than EMTALA’s emergency
medical condition definition—that state law is
preempted.

Id. at 1 (emphasis in original). According to the Guid-
ance, “[e]Jmergency medical conditions involving preg-
nant patients may include, but are not limited to, ectopic
pregnancy, complications of pregnancy loss, or emer-
gent hypertensive disorders, such as preeclampsia with
severe features.” Id. The Guidance notes that “[t]he
course of treatment necessary to stabilize such emer-
gency medical conditions is also under the purview of
the physician or other qualified medical personnel.”

3 Ctrs. for Medicare & Medicaid Servs., Reinforcement of EM-
TALA Obligations specific to Patients who are Pregnant or are
Experiencing Pregnancy Loss (QS0-21-22-Hospitals-UPDATED
JULY 2022) (July 11, 2022).

* Dep’t of Health & Human Servs., The Secretary of Health &
Human Servs., Letter on Enforcement of EMTALA (July 11, 2022).
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Id. at 4. The Guidance’s enforcement provision warns
hospitals of penalties for physicians who refuse to pro-
vide “necessary stabilizing care for an individual pre-
senting with an emergency medical condition that re-
quires such stabilizing treatment, or an appropriate
transfer.” Id. at 5. It also informs that “[a]ny state
actions against a physician who provides an abortion in
order to stabilize an emergency medical condition in a
pregnant individual presenting to the hospital would be
preempted by the federal EMTALA statute due to the
direct conflict with the ‘stabilized’ provision of the stat-
ute.” Id. Endorsed by HHS Secretary Becerra, the
Letter reenforces the same message. See Letter at 1-
2.

C.

On July 14, 2022, Texas filed a complaint in the
Northern District of Texas challenging the Guidance
pursuant to, inter alia, the Administrative Procedure
Act (“APA”) and Medicare Act. The crux of the com-
plaint is that EMTALA does not authorize the federal
government to compel healthcare providers to perform
abortions, and thus, the Guidance is unlawful and must
be set aside. Two weeks later, on July 28, 2022, Texas
amended the complaint, adding as co-plaintiffs the
American Association of Pro-Life Obstetricians & Gyne-
cologists (“AAPLOG”) and Christian Medical & Dental
Associations (“CMDA”).?

> AAPLOG is an organization of 6,000 pro-life physicians, with
300 members in Texas. CMDA is a nonprofit organization of Chris-
tian physicians, dentists, and allied healtheare professionals, with
over 12,000 members nationwide and 1,237 members in Texas, of
whom 607 are practicing or retired physicians and 35 are OB/GYNs.
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Thereafter, on August 3, 2022, the Texas plaintiffs
moved for a temporary restraining order and a prelimi-
nary injunction. After a hearing on the matter, the dis-
trict court issued an order granting a preliminary in-
junction and simultaneously denying HHS’s motion to
dismiss, finding the Texas plaintiffs had requisite stand-
ing and thus the district court did not lack subject mat-
ter jurisdiction. Texas v. Becerra, 623 F. Supp. 3d 696
(N.D. Tex. 2022). As an initial matter, and addressing
the claims raised in the Rule 12(b)(1) motion, the district
court concluded that the Texas plaintiffs had Article III
standing to raise their claims. [Id. at 709-19. The dis-
trict court also determined that the Guidance consti-
tuted a final agency action. Id. at 720-24. As deter-
mined by the district court, the Guidance is neither sub-
ject to further agency review nor a mere intermediate
step in a multi-stage administrative process. Id. at
720-21. Rather, it binds HHS and its staff to a partic-
ular legal position. Id. at 721-24. On the merits, the
district court concluded that the Texas plaintiffs were
entitled to preliminary injunctive relief because, apply-
ing Chevron,’ the Guidance exceeds statutory author-
ity. Id. at 724-33. HHS was also required to promul-
gate the Guidance through notice and comment. Id. at
733-35. Having found a likelihood of success on the
merits, the district court determined that the other pre-
liminary injunction factors were satisfied. Id. at 735-
38. Tailoring the injunction to the parties, issues, and

Both groups oppose elective abortions on medical, ethical, and re-
ligious grounds.

6 Chevron, U.S.A., Inc. v. Nat. Res. Def. Council, Inc., 467 U.S.
837 (1984). The district court applied Chevron but noted that, even
if Chevron were not to apply, its “conclusions here would stand on
even firmer ground.” Texas, 623 F. Supp. 3d at 724 n.11.
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evidence before it, the district court enjoined HHS from
enforcing the Guidance and Letter within the State of
Texas or against the Texas plaintiffs. Id. at 738-39.

On September 1, 2022, HHS moved to clarify the dis-
trict court’s injunction. According to HHS, it was un-
clear whether they could continue to enforce the Guid-
ance’s interpretation of EMTALA in Texas and against
the plaintiffs when an abortion would be permitted un-
der state law. HHS filed its first notice of appeal be-
fore the district court ruled on the motion.” Determin-
ing it had jurisdiction to decide the motion to clarify, the
district court denied HHS’s motion. Texas v. Becerra,
No. 5:22-CV-185-H, 2022 WL 18034483, at *1-3 (N.D.
Tex. Nov. 15, 2022).

On December 20, 2022, the district court entered a
partial final judgment, converting the preliminary in-
junction into a permanent injunction. The parties then
filed an unopposed motion to correct judgment under
Federal Rule of Civil Procedure 60, noting that the judg-
ment should include the language from the preliminary
injunction in its judgment. The district court entered
an amended judgment, stayed the Texas plaintiffs’ re-
maining claims pending resolution of any appeal from
this judgment and administratively closed the case.
Texas v. Becerra, No. 5:22-CV-185-H, 2023 WL 2467217,
at *1 (N.D. Tex. Jan. 13,2023). The pertinent language
from the permanent injunction for the purpose of this
appeal is:

" The first notice of appeal was docketed as No. 22-11037.
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(1) The defendants may not enforce the Guidance
and Letter’s interpretation that Texas abortion laws
are preempted by EMTALA; and

(2) The defendants may not enforce the Guidance
and Letter’s interpretation of EMTALA—both as to
when an abortion is required and EMTALA'’s effect
on state laws governing abortion—within the State of
Texas or against AAPLOG’s members and CMDA'’s
members.

Id. HHS moved to stay the first notice of appeal,
and later, dismissed that appeal. Texas v. Becerra, No.
22-11037, 2023 WL 2366605 (5th Cir. Jan. 26, 2023).
This appeal of the amended judgment followed.

II.

“Wereview the trial court’s granting . . . of[a] per-
manent injunction for abuse of discretion.” Peaches Ent.
Corp. v. Ent. Repertoire Assocs., Inc., 62 F.3d 690, 693
(5th Cir. 1995) (citation omitted). We likewise review
de novo the scope of an injunction. Texas v. Equal
Emp. Opportunity Comm’n, 933 F.3d 433, 450 (5th Cir.
2019) (citation omitted) [hereinafter EEOC]. Determi-
nations on jurisdiction are reviewed de novo. Id. at 441
(footnote omitted).

III.

HHS does not raise standing on appeal. Pertinent
to the question of jurisdiction on appeal, however, is (A.)
whether the Guidance is a final agency action subject to
the court’s review.®* The remaining issues on appeal
include (B.) whether the Guidance is consistent with

8 EEOC, 933 F.3d at 440 n.8 (“whether an agency action is final
is a jurisdictional issue, not a merits question” (citation omitted)).
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EMTALA, (C.) whether the district court erred in con-
cluding that the Guidance was required to undergo no-
tice and comment under the Medicare Act, and (D.)
whether the injunction is overbroad. Each issue will
be analyzed in turn.

A.

The APA provides for judicial review of a “final
agency action.” 5 U.S.C. § 704. Two conditions must
be met for agency action to be “final.” “First, the ac-
tion must mark the ‘consummation’ of the agency’s deci-
sionmaking process.” Bennett v. Spear, 520 U.S. 154,
177-78 (1997) (citation omitted). “And second, the ac-
tion must be one by which ‘rights or obligations have
been determined,” or from which ‘legal consequences
will flow.”” Id. at 178 (citation omitted). The Su-
preme Court takes a “pragmatic approach,” viewing the
APA finality requirement as “flexible.” FEFEOC, 933
F.3d at 441 (quoting U.S. Army Corps of Eng’rs v.
Hawkes Co., 578 U.S. 590, 599 (2016); and then quoting
Qureshi v. Holder, 663 F.3d 778, 781 (5th Cir. 2011)).

HHS does not raise the first prong of the Bennett-
inquiry. “Reviewability vel non of the Guidance thus
turns on the second Bennett prong—whether ‘rights or
obligations have been determined’ by it, or whether ‘le-
gal consequences will flow’ from it.” EFEOC, 933 F.3d
at 441 (quoting Bennett, 520 U.S. at 178).

1.

Courts have consistently held that “an agency’s guid-
ance documents binding it and its staff to a legal position
produce legal consequences or determine rights and ob-
ligations, thus meeting the second prong of Bennett.”
EEOC, 933 F.3d at 441. “Whether an action binds the
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agency is evident ‘if it either appears on its face to be
binding[] or is applied by the agency in a way that indi-
catesitis binding.”” [Id. (alterationin original) (quot-
ing Texas v. United States, 809 F.3d 134, 171 (5th Cir.
2015)); see also Ciba-Geigy Corp. v. U.S. Env’t Prot.
Agency, 801 F.2d 430, 436 (D.C. Cir. 1986) (holding that
an action is final once the agency makes clear that it “ex-
pects regulated entities to alter their primary conduct
to conform to [the agency’s] position”). The governing
case on the matter is Texas v. Equal Employment Op-
portunity Commission, 933 F.3d 433 (5th Cir. 2019).
EEOC involved the Equal Employment Opportunity
Commission’s (“EEOC”) enforcement guidance that
claimed blanket bans on hiring individuals with criminal
records were violations of Title VII. [Id. at 437-38.
The court held that the guidance bound the EEOC to a
specific legal position to such a degree that noncompli-
ance with the guidance naturally risked legal conse-
quences for employers. Id. at 446. EFEOC directs
courts to determine whether agency action binds the
agency by looking for (1) mandatory language, (2) ac-
tions that restrict the agency’s discretion to adopt a dif-
ferent view of the law, and (3) the creation of safe har-
bors from legal consequences. Id. at 441-43. In some
cases, “‘the mandatory language of a document alone
can be sufficient to render it binding.”” Id. at 442
(quoting Gen. Elec. Co. v. Env’t Prot. Agency, 290 F.3d
377, 383 (D.C. Cir. 2002)); see also lowa League of Cities
v. Env’t Prot. Agency, 711 F.3d 844, 864 (8th Cir. 2013)
(holding that language expressing an agency’s position
that speaks in mandatory terms is “the type of language
we have viewed as binding”).

The district court found the Guidance contains all
three. Texas, 623 F. Supp. 3d at 721-24. The Texas
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plaintiffs point to mandatory language throughout the
Guidance for its binding effect, including the title and
body of the text.

In this case, the mandatory language of the Guidance
renders it binding. The title itself imposes “obliga-
tions.” Guidance at 1. The Guidance states that hos-
pitals and physicians “must” provide an abortion as a
stabilizing treatment “irrespective of any state laws or
mandates.” Id. at 1,4-5. Itis a part of a “physician’s
professional and legal duty” to provide such treatment
to a patient who presents under EMTALA. Id. at 1.
The Guidance further states that physicians cannot be
shielded from liability for “erroneously complying with
state laws that prohibit services such as abortion or
transfer of a patient for an abortion when the original
hospital does not have the capacity to provide such ser-
vices.” Id. at 4. Moreover, the Guidance threatens
fines and loss of federal funding for noncompliance.
Id. at 5. The Letter repeats the same message as the
Guidance. Letter at 1-2. The Letter also warns that
the enforcement of EMTALA is a complaint driven pro-
cess and directs that violations of EMTALA should be
initiated by a complaint. Id. at 2. The Letter states
that violations of EMTALA may lead to civil penalties,
including a physician’s exclusion from “the Medicare
and State health care programs.” Id. The language
as to how EMTALA will be enforced effectively with-
draws the agency’s discretion “to adopt a different view
of the law.” FFEOC, 933 F.3d at 442. Private parties
can also rely on the Guidance as a norm or safe harbor
to avoid liability. Guidance at 5-6; see also EEOC, 933
F.3d at 443-44 (“The Guidance is ‘binding as a practical
matter’ because ‘private parties can rely on it as a norm
or safe harbor by which to shape their actions.”” (quot-
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ing Cohen v. United States, 578 F.3d 1, 9 (D.C. Cir.
2009))); Gen. Elec., 290 F.3d at 383 (“private parties can
rely on it as a norm or safe harbor by which to shape
their actions”).

HHS’s reliance on Luminant Generation Co., L.L.C.
v. U.S. Environmental Protection Agency, 757 F.3d 439
(5th Cir. 2014), for the notion that the Guidance has no
independent legal force, is distinguishable from KEOC.
Luminant involved notice of violations sent by the En-
vironmental Protection Agency (“EPA”) informing the
plaintiff power plant of violations under the Clean Air
Act. Id. at 440. It was the Clean Air Act—not the
EPA’s notice of violations to the plaintiff power plant—
that set forth the plaintiff’s rights and obligations. Id.
at 442. EFEOC distinguished its guidance from the no-
tice of violations in Luminant, holding that “the EPA
notices merely expressed the agency’s opinion about the
legality of the plaintiff’s conduct; it didnot . .. com-
mit the administrative agency to a specific course of ac-
tion should the plaintiff fail to comply with the agency’s
view.” FKEFEOC, 933 F.3d at 445 (citation and quotation
marks omitted). The key, according to EEOC, is that
the guidance “dictates how EEOC must assess claims of
Title VII disparate-impact liability targeting employers
with felon-hiring policies. The [g]uidance does not
merely comment on a single employer’s practices; it tells
EEOC staff and all employers what sort of policy is un-
lawful.” Id.

HHS claims that the Guidance does not dictate how
providers exercise their professional judgment regard-
ing the proper stabilizing care, and it does not dictate
any particular result. “But as we have explained,
whether the agency action binds the agency indicates
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whether legal consequences flow from that action.” Id.
The Guidance is rife with language binding HHS. It
instructs hospitals and physicians to provide abortions
in certain cases irrespective of state law with clear legal
consequences should a physician or hospital violate.
Guidance at 4-5. The Letter repeats the same mes-
sage. Letter at 1-2. The language effectively with-
draws HHS’s discretion “to adopt a different view of the
law.” EFEOC, 933 F.3d at 442. The Guidance also es-
tablishes safe harbors. Guidance at 5-6. Legal conse-
quences thus flow from the Guidance, and it determines
rights and obligations.

2.

Under the second Bennett prong, agency action is not
final if it “merely restate[s]” a statutory requirement or
“merely reiterate[s] what has already been established.”
Nat’l Pork Prods. Council v. U.S. Env’t Prot. Agency,
635 F.3d 738, 756 (5th Cir. 2011) (citations omitted). To
constitute a final agency action, “rights, obligations, or
legal consequences” created by a challenged action
“must be new.” State v. Rettig, 987 F.3d 518, 529 (5th
Cir. 2021) (citations omitted).

HHS argues that the Guidance is not “new.” In sup-
port, HHS submits two prior guidance documents: (1)
a September 2021 guidance issued by CMS (“CMS guid-
ance”);’ and a (2) September 2021 guidance issued by
HHS’s Office for Civil Rights (“OCR”) (“OCR guid-

% Ctrs. for Medicare & Medicaid Servs., Reinforcement of EM-
TALA Obligations specific to Patients who are Pregnant or are Ex-
periencing Pregnancy Loss (Sept. 17, 2021) (Revised Oct. 3, 2022),
available at https://www.cms.gov/files/document/qso-21-22-hospital-
revised.pdf.
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ance”)." These documents hardly qualify the Guid-
ance in this case as “not new.” First, the September
2021 guidance by CMS does not mention abortion.
This document directs hospitals to provide stabilizing
treatment for persons who present to the emergency de-
partment, including pregnant women. CMS guidance
at 1. So does EMTALA. See 42 U.S.C. § 1395dd(a),
(e)(1)(A). And while the September 2021 CMS guid-
ance repeats similar language as the Guidance in this
case, it does not impose any obligations like the Guid-
ance in this case does post-Dobbs. The September
2021 CMS guidance falls under National Pork Produc-
ers’ definition of an agency action that does not make a
“substantive change” because it “merely restate[s]”
EMTALA’s prohibition on denying an emergency med-
ical examination to determine whether an emergency
medical condition exists for pregnant women. Nat’l
Pork Prods., 635 F.3d at 756; compare September 2021
CMS guidance at 1, with 42 U.S.C. § 1395dd(a), (e)(1).

Second, the September 2021 OCR guidance discusses
the nondiscrimination protections under the Church
Amendments, 42 U.S.C. § 300a-7. OCR guidance at 1.
The Church Amendments protect health care personnel
from diserimination related to their employment or staff
privileges if they refuse to perform or assist in the law-
ful performance of an abortion. Id. The Church
Amendments define “lawful” abortions as those that are
lawful under federal law. Id. at 2. By citing Planned
Parenthood of Southeastern Pennsylvania v. Casey,

10 7U.S. Dep’t of Health & Human Servs., Guidance on Nondis-
crimination Protections under the Church Amendments for
Health Care Personnel (Sept. 17, 2021), available at https:/www.
hhs.gov/sites/default/files/church-guidance.pdf.
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505 U.S. 833, 879 (1992), the OCR guidance relies on law
that has since been overruled by the Supreme Court.
See Dobbs, 142 S. Ct. at 2284. Moreover, the OCR guid-
ance’s reference to “[1]Jawful abortions . .. in order
to stabilize a patient when required under [EMTALA]”
is framed in the pre-Dobbs context. OCR guidance at
2.

The Texas plaintiffs claim that the Guidance is “new”
for good reasons. HHS even admitted before the dis-
trict court at the hearing on the preliminary injunction
that it “hasn’t issued a [G]uidance document specific like
this one ... Dbecause there wasn’t a need for it.
Everybody understood that this is what was required.”
Tr. of Preliminary Injunction Hearing at 125. At oral
argument, HHS sought to clarify that, while there are
new factual circumstances, the obligations on hospitals
remain the same regarding abortion. Oral Argument
Recording at 2:52-3:19; 13:15-25; 13:49-56. We disa-
gree with HHS. The new ingredient here is Dobbs,
which caused a sea change in the law. Put simply, the
Guidance sets out HHS’s legal position—for the first
time—regarding how EMTALA operates post-Dobbs.
The Guidance is new policy; it does not “merely restate”
EMTALA’s requirements. Legal consequences flow
from the Guidance, and it determines rights and obliga-
tions. The Guidance therefore constitutes final agency
action.

B.

The APA requires courts to “hold unlawful and set
aside agency action “ that is “in excess of statutory ju-
risdiction, authority, or limitations, or short of statutory
right.” 5 U.S.C. § 706(2)(C). The district court ap-
plied Chevron, finding that the Guidance exceeds HHS’s
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statutory authority and is not a permissible construction
of EMTALA. HHS does not invoke Chevron but claims
that Congress has spoken that EMTALA mandates
abortion care when that care is the “necessary stabiliz-
ing treatment.” See Oral Argument Record at 16:25-33.
HHS claims that EMTALA’s “stabilizing treatment”
definition is broad and does not exclude any form of
medical care. In HHS’s view, EMTALA mandates what-
ever a medical provider concludes is medically necessary
to stabilize whatever condition is present. Various tra-
ditional rules of interpretation, in Texas’s view, do not
support HHS’s argument. The question here is wheth-
er, pursuant to HHS’s Guidance on EMTALA, a physi-
cian must provide an abortion when that care is the nec-
essary stabilizing treatment for an emergency medical
condition. Employing the traditional tools of statutory
interpretation, we hold that HHS’s Guidance exceeds
the statutory language.™

1.

Under EMTALA, if an “individual” is determined to
be experiencing an “emergency medical condition,” see
42 U.S.C § 1395dd(e)(1), Medicare-participating hospi-
tals must offer “such treatment as may be required to

11 There is no need to go through Chevron’s two-step framework
when a statute unambiguously forecloses an agency’s position. BP
Am., Inc. v. Fed. Energy Reg. Comm™n, 52 F.4th 204, 217 n.6 (5th
Cir. 2022) (citing Esquivel-Quintana v. Sessions, 581 U.S. 385, 397-
98 (2017) (“We have no need to resolve whether . .. Chevron re-
ceives priority in this case because the statute, read in context, un-
ambiguously forecloses the [agency’s] interpretation.”)); see also
Am. Hosp. Assoc. v. Becerra, 596 U.S. 724, 739 (2022) (applying “tra-
ditional tools of statutory interpretation” to HHS’s interpretation).
In such cases, we “follow the statutory command.” BP Awm., 52
F.4th at 217 n.6.
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stabilize the medical condition.” 42 U.S.C. § 1395dd(b)(1).
A plain reading shows that Congress did not explicitly
address whether physicians must provide abortions
when they believe it is the necessary “stabilizing treat-
ment” to assure that “no material deterioration of the
condition is likely to result” of an individual’s emergency
medical condition. Id. § 1395dd(b)(1), (e)(3)(A). The
Supreme Court likewise has not further defined “stabi-
lizing treatment” or “medical treatment” under
EMTALA. Neither party claims that EMTALA ex-
pressly discusses abortion as a “stabilizing treatment.”
It simply is silent regarding “abortion.” The district
court concluded the same. Silence does not connote
ambiguity, however. “[L]egal interpretation [is] more
than just a linguistic exercise”—it includes the use of
canons. ANTONIN SCALIA & BRYAN A. GARNER, READ-
ING LAW: THE INTERPRETATION OF LEGAL TEXTS
xxvii (2012).

Considering the statute as a whole, the Medicare Act
states that “[n]othing in this subchapter shall be con-
strued to authorize any Federal officer or employee to
exercise any supervision or control over the practice of
medicine or the manner in which medical services are
provided.” 42 U.S.C. § 1395; see also Scalia & Garner,
supra, at 167-69 (“The text must be construed as a
whole.”). Section 1395 underscores the “congressional
policy against the involvement of federal personnel in
medical treatment decisions. “United States v. Univ.
Hosp., State Univ. of N.Y. at Stony Brook, 729 F.2d 144,
160 (2d Cir. 1984); cf. Marshall on Behalf of Marshall v.
East Carroll Parish Hosp. Serv. Dist., 134 F.3d 319, 322
(5th Cir. 1998) (collecting cases) (“[Aln EMTALA ‘ap-
propriate medical screening examination’ is not judged
by its proficiency in accurately diagnosing the patient’s
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illness, but rather by whether it was performed equita-
bly in comparison to other patients with similar symp-
toms.”). Congress expressly prohibits HHS from “di-
rect[ing] or prohibit[ing] any [particular] kind of treat-
ment or diagnosis” in its administration of Medicare.
Goodman v. Sullivan, 891 F.2d 449, 451 (2d Cir. 1989)
(per curiam). Indeed, the purpose of EMTALA is to
provide emergency care to the uninsured. 42 U.S.C.
§ 1395dd(a); see also Marshall, 134 F.3d at 322 (collect-
ing cases) (“EMTALA ... was enacted to prevent
‘patient dumping,” which is the practice of refusing to
treat patients who are unable to pay.”).

EMTALA does not specify stabilizing treatments in
general, except one: delivery of the unborn child and
the placenta. 42 U.S.C. § 1395dd(e)(3)(A). The inclu-
sion of one stabilizing treatment indicates the others are
not mandated. See Texas v. United States, 809 F.3d
134, 182 (5th Cir. 2015) (the expressio unius est exclusio
alterius canon—that is, to include one thing implies the
exclusion of the other—can be used for addressing
“questions of statutory interpretation by agencies”). A
medical provider can nonetheless comply with both EM-
TALA and state law by offering stabilizing treatment in
accordance with state law. See 42 U.S.C. § 1395dd(a),
(f); see also Crosby v. Nat’l Foreign Trade Council, 530
U.S. 363, 372-73 (2000) (holding that a state law is not
preempted when compliance with state law does not
stand as an “obstacle to the accomplishment and execu-
tion of the full purposes and objectives of Congress” (ci-
tation omitted)); SCALIA & GARNER, supra, at 290-94
(discussing the presumption against federal preemption
canon, stating that “[a] federal statute is presumed to
supplement rather than displace state law”). EM-
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TALA does not mandate any specific type of medical
treatment, let alone abortion.

The Texas plaintiffs’ argument that medical treat-
ment is historically subject to police power of the States,
not to be superseded unless that was the clear and man-
ifest purpose of Congress, is convincing. Medtronic,
Inc. v. Lohr, 518 U.S. 470, 485 (1996) (citation omitted)
(“[W]e start with the assumption that the historie police
powers of the State were not to be superseded by the
Federal Act unless that was the clear and manifest pur-
pose of Congress.”); see also Cipollone v. Liggett Grp.,
Inc., 505 U.S. 504, 518 (1992) (courts are to construe
statutes narrowly due to “the presumption against the
pre-emption of state police power regulations”). Con-
gress has not manifested that purpose in EMTALA, or
the Medicare Act for that matter. The opposite is true:
EMTALA does not impose a national standard of care.*
Harry v. Marchant, 291 F.3d 767, 773 (11th Cir. 2022)
(“EMTALA was not intended to establish guidelines for
patient care.”); Bryan v. Rectors & Visitors of Univ. of
Va., 95 F.3d 349, 351 (4th Cir. 1996) (“Once EMTALA
has met that purpose of ensuring that a hospital under-
takes stabilizing treatment for a patient who arrives
with an emergency condition, the patient’s care becomes
the legal responsibility of the hospital and the treating
physicians.”); Eberhardt v. City of Los Angeles, 62 F.3d

12- Amici American College of Emergency Physicians, et al., claim
that EMTALA installs a minimum standard of care. Brief for Am.
College of Emergency Physicians as Amici Curiae Supporting HHS,
at 14-15.  Amici note, however, that “EMTALA properly defers to
the medical judgment of the physician(s) responsible for treating the
patient . .. [and][t]hat decision-making, in turn, is informed by
established clinical guidelines. ... EMTALA does not specify
particular treatments.” Id. at 16.



23a

1253, 1258 (9th Cir. 1995). And circuits recognize that
state law, not EMTALA, governs medical malpractice.
See, e.g., Marshall, 134 ¥.3d at 322-23; Eberhardt, 62
F.3d at 1258; Baber v. Hosp. Corp. of Am., 977 F.2d 872,
879-80 (4th Cir. 1992); Gatewood v. Washington
Healthcare Corp., 933 F.2d 1037, 1039 (D.C. Cir. 1991).

In sum, EMTALA does not govern the practice of
medicine. This is reflected in its purpose, see 42 U.S.C.
§ 1395dd(a), and the prohibition under the Medicare Act
from federal agents interfering with the practice of med-
icine, see 42 U.S.C. § 1395. See, e.g., Marshall, 134
F.3d at 322 (collecting cases); Bryan, 95 F.3d at 351;
Goodman, 891 F.2d at 451; Stony Brook, 729 F.2d at 160.
While EMTALA directs physicians to stabilize patients
once an emergency medical condition has been diag-
nosed, see 42 U.S.C. § 1395dd(b)(1), the practice of med-
icine is to be governed by the states. HHS’s argument
that “any” type of treatment should be provided is out-
side EMTALA’s purview.

2.

Most notably, the district court considered EM-
TALA’s preemptive effects. EMTALA states: “The
provisions of this section do not preempt any State or
local law requirement, except to the extent that the re-
quirement directly conflicts with a requirement of this
section.” 42 U.S.C. § 1395dd(f). Section 1395dd(f) is
an ordinary conflicts-preemption provision. See
Hardyv. New York City Health & Hosp. Corp., 164 F.3d
789, 795 (2d Cir. 1999). Under the conflicts-preemp-
tion test, a state statute directly conflicts with federal
law where (1) it is impossible for a person to comply with
both the state law and EMTALA, or (2) where the state
law “stands as an obstacle to the accomplishment and
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execution of the full purposes and objectives of Con-
gress.” Crosby, 530 U.S. at 372-73 (citation omitted).
The Supreme Court “construe[s] . .. provisions in
light of the presumption against the pre-emption of
state police power regulations.” Cipollone, 505 U.S. at
518.

First, Texas’s HLPA law does not directly conflict
with EMTALA. EMTALA imposes obligations on phy-
sicians with respect to both the pregnant woman and her
unborn child. See 42 U.S.C. § 1395dd(e)(1)(A)Q@).
This is a dual requirement. The Texas HLPA provides
for abortion care where there is a life-threatening con-
dition that places the female at risk of death or “sub-
stantial impairment of a major bodily function” and the
physician provides the “best opportunity for the unborn
child to survive” unless that would create a greater risk
for the pregnant female’s death or a “serious risk of sub-
stantial impairment of a major bodily function of
the pregnant female.” TEX. HEALTH & SAFETY CODE
§ 170A.002(b)(2)-(3). EMTALA’s void is answered by
Texas state law. Second, as previously discussed, the
purpose of EMTALA is to prevent “patient dumping”
for both a pregnant woman and her unborn child. See
42 U.S.C. § 1395dd(a), (e); see also Marshall, 134 F.3d
at 322. Texas’s law does not undermine that purpose;
it does not compel the “rejection of patients.” Harry,
291 F.3d at 774. Congressional history is telling.
Specifically, Congress amended EMTALA in 1989 by
adding “unborn child” into the statutory definition of
“emergency medical condition” and its discussion of
when transfer is “appropriate.” Compare 42 U.S.C.
§ 1395dd(e), (e), Pub. L. 99-272; 100 Stat. 164, 165-67
(1986), with 42 U.S.C. § 1395dd(c), (e), Pub. L. 101-239,
103 Stat. 2245, 2246-49 (1989). Texas law does not
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stand in the way of providing stabilizing treatment for a
pregnant woman or the unborn child. See TEX. HEALTH
& SAFETY CODE § 170A.002(b)(2)-(3).

EMTALA refers to patients as “individuals”
throughout. See generally 42 U.S.C. § 1395dd. Cit-
ing the Dictionary Act, see 1 U.S.C. § 8(a), HHS claims
that the word “individual” does not include the “fetus.”
The Dictionary Act defines “individual” as including
“every infant member of the species homo sapiens who
is born alive at any stage of development.” 1 U.S.C.
§ 8(a). Thus, according to HHS, EMTALA expressly
only creates a duty to only individuals with respect to
screening, stabilization, and transfer, and Congress did
not also extend those duties to the “unborn.” HHS’s
reading is misplaced.

Congress specifically chose to define an emergency
medical condition as a medical condition that places “the
health of the individual (or, with respect to a pregnant
woman, the health of the woman or her unborn child) in
serious jeopardy.” 42 U.S.C. § 1395dd(e)(1)(A) (em-
phasis added). The text speaks for itself: EMTALA
requires hospitals to stabilize both the pregnant woman
and her unborn child. See Scalia & Garner, supra, at
56-58 (Under the supremacy-of-text principle, “words
are given meaning by their context, and context includes
the purpose of the text.”). As previously stated, this is
a dual requirement. Matter of Baby K, 16 F.3d 590,
597 (4th Cir. 1994), does not change this conclusion.
There, the Fourth Circuit held that EMTALA
preempted state law that permitted physicians “to re-
fuse to provide medical treatment that the physician
consider[ed] medically or ethically inappropriate.”
Matter of Baby K, 16 F.3d at 595 (footnote omitted).
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Differentiated on the facts alone, Matter of Baby K in-
volved a baby that had already been delivered and re-
quired stabilization under EMTALA. Id. at 593-94,
597. The Fourth Circuit determined that the Virginia
state law directly conflicted with EMTALA’s stabiliza-
tion requirement. Id. at 597. Unlike the discussion
here, there was no balancing between the mother and
the “unborn child.”

Finally, HHS claims that EMTALA mandates the
pregnant woman to resolve the conflict between the preg-
nant “individual” and “unborn child” through consent or
refusal of treatment. See 42 U.S.C. § 1395dd(b)(2). As
previously discussed, EMTALA leaves the balancing of
stabilization to doctors, who must comply with state law.
Id. § 1395dd(e)(1), (e)(3)(A). We agree with the district
court that EMTALA does not provide an unqualified
right for the pregnant mother to abort her child espe-
cially when EMTALA imposes equal stabilization obli-
gations.

The question before the court is whether EMTALA,
according to HHS’s Guidance, mandates physicians to
provide abortions when that is the necessary stabilizing
treatment for an emergency medical condition. It does
not. We therefore decline to expand the scope of
EMTALA.

C.

Under the Medicare Act, an agency is required to
conduct notice-and-comment rulemaking when promul-
gating any “rule, requirement, or other statement of
policy . .. that establishes or changes a substantive
legal standard governing . .. the payment for ser-
vices” or “the eligibility of individuals, entities, or organ-



27a

izations to ... receive services or benefits.” 42
U.S.C. § 1395hh(a)(2); see also Azar v. Allina Health
Servs., 139 S. Ct. 1804, 1808 (2019). Unlike the APA—
where statements of policy are not substantive and thus
not subject to notice and comment—statements of policy
that establish or change a legal standard are subject to
notice and comment under the Medicare Act. Azar,
139 S. Ct. at 1811-14; compare 5 U.S.C. § 553(b)(A), with
42 U.S.C. § 1395hh(a)(2). Under the Medicare Act, a
“statement of policy” is defined as a policy that “‘let[s]
the public know [the agency’s] current . .. adjudi-
catory approach.”” Azar, 139 S. Ct. at 1810 (quoting
Syncor Int’l Corp. v. Shalala, 127 F.3d 90, 94 (D.C. Cir.
1997)).

The Guidance, at a minimum, falls under Azar’s defi-
nition of a “statement of policy” because it lets the public
know of HHS’s “adjudicatory approach” concerning the
application of EMTALA with respect to abortion and
state abortion laws. The Texas plaintiffs list out a few
obvious reasons, including the civil monetary penalties
physicians and hospitals face if they do not provide abor-
tions in various circumstances. Guidance at 5. Ac-
cording to the Guidance, “HHS [Office of the Inspector
General] may also exclude physicians from participation
in Medicare and State health care programs. CMS
may also penalize a hospital by terminating its provider
agreement.” Id. The Guidance also provides safe
harbors for physicians, including “as a defense to a state
enforcement action, in a federal suit seeking to enjoin
threatened enforcement,” or under a retaliation provi-
sion. Id. Plainly then, the Guidance “govern[s]

the eligibility of individuals, entities, or organiza-
tions to furnish or receive services or benefits” under
the Medicare Act. 42 U.S.C. § 1395hh(a)(2).
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HHS’s argument thus hinges on whether the Guid-
ance “establishes or changes a substantive legal standard”
—i.e., alters EMTALA’s generally applicable mandate
to provide stabilizing treatment for emergency medical
conditions. HHS claims it does not and argues that the
Guidance addresses obligations that EMTALA itself im-
poses only if two conditions are met: (1) the medical
provider believes that a pregnant patient presenting at
an emergency department is experiencing an emer-
gency medical condition as defined by EMTALA, and (2)
that medical provider concludes that an abortion is the
stabilizing treatment necessary.

As discussed at length infra, the Guidance goes be-
yond EMTALA by mandating abortion. Thus, because
the Guidance “establishes or changes a substantive legal
standard,” see id., HHS was required to subject the
Guidance to notice and comment.

D.

In the least, HHS seeks to narrow the injunction,
claiming that the language is overbroad. Federal Rule
of Civil Procedure 65(d)(1)(B) and (C) requires every in-
junction must “state its terms specifically; and
describe in reasonable detail—and not by referring to
the complaint or other document—the act or acts re-
strained or required.” “‘The specificity requirement is
not unwieldy. An injunction must simply be framed so
that those enjoined will know what conduct the court has
prohibited.”” EFEOC, 933 F.3d at 451 (quoting Meyer v.
Brown & Root Constr. Co., 661 F.2d 369, 373 (5th Cir.
1981)). The relevant language here is:
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(1) The defendants may not enforce the Guidance
and Letter’s interpretation that Texas abortion laws
are preempted by EMTALA; and

(2) The defendants may not enforce the Guidance
and Letter’s interpretation of EMTALA—both as to
when an abortion is required and EMTALA'’s effect
on state laws governing abortion—within the State of
Texas or against AAPLOG’s members and CMDA'’s
members.

The injunction is not overbroad. As previously dis-
cussed, EMTALA does not mandate medical treatments,
let alone abortion care, nor does it preempt Texas law.
The injunction squarely enjoins HHS from enforcing the
Guidance and Letter regarding these two issues within
the State of Texas and against the plaintiff organiza-
tions. A plain reading of the injunction language also
leaves exceptions under the Texas HLPA. See TEX.
HEALTH & SAFETY CODE § 170A.002(b)(1)-(3). The
district court was correct in tailoring the injunction
based on the parties, issues, and evidence before it.
See Louisiana v. Becerra, 20 F.4th 260, 263-64 (5th Cir.
2021).

VI.

For the foregoing reasons, the injunction is AF-
FIRMED.
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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
LUBBOCK DIVISION

No. 5:22-CV-185-H
STATE OF TEXAS, ET AL., PLAINTIFFS
V.

XAVIER BECERRA, SECRETARY OF HEALTH AND
HUMAN SERVICES, ET AL., DEFENDANTS

Filed: Aug. 23, 2022

MEMORANDUM OPINION AND ORDER

The Supreme Court’s holding in Dobbs that the Con-
stitution confers no right to an abortion caused a sea
change, generating novel questions about the interplay
of federal and state law. This case presents one such
question: Does a 1986 federal law ensuring emergency
medical care for the poor and uninsured, known as EM-
TALA, require doctors to provide abortions when doing
so would violate state law? Texas law already overlaps
with EMTALA to a significant degree, allowing abor-
tions in life-threatening conditions and for the removal
of an ectopic or miscarried pregnancy. But in Dobbs’s
wake and in an attempt to resolve any potential conflict
with state law, the Department of Health and Human
Services issued Guidance purporting to remind provid-
ers of their existing EMTALA obligations to provide
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abortions regardless of state law. That Guidance goes
well beyond EMTALA’s text, which protects both moth-
ers and unborn children, is silent as to abortion, and
preempts state law only when the two directly conflict.
Since the statute is silent on the question, the Guidance
cannot answer how doctors should weigh risks to both a
mother and her unborn child. Nor can it, in doing so,
create a conflict with state law where one does not exist.
The Guidance was thus unauthorized. In any event,
HHS issued it without the required opportunity for pub-
lic comment. As a result, the Court will preliminarily
enjoin the Guidance’s enforcement against the plaintiffs.

The Court will first explain how we got here and then
detail why the plaintiffs have standing to challenge the
Guidance. Turning from jurisdiction to the merits, the
Court concludes that the Guidance extends beyond EM-
TALA'’s authorizing text in three ways: it discards the
requirement to consider the welfare of unborn children
when determining how to stabilize a pregnant woman; it
claims to preempt state laws notwithstanding explicit
provisions to the contrary; and it impermissibly inter-
feres with the practice of medicine in violation of the
Medicare Act. Because HHS’s Guidance is a state-
ment of policy that establishes or changes a substantive
legal standard, it likewise was subject to notice-and-
comment requirements—requirements unfulfilled here.
In light of those conclusions, the Court enjoins the de-
fendants from enforcing the Guidance and Letter’s in-
terpretation that Texas abortion laws are preempted by
EMTALA. Additionally, the defendants may not en-
force the Guidance and Letter’s interpretation of
EMTALA—Dboth as to when an abortion is required and
EMTALA’s effect on state laws governing abortion—
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within the State of Texas or against AAPLOG’S mem-
bers and CMDA’s members.

1. Background

In Dobbs v. Jackson Women’s Health Organization,
the Supreme Court held “that the Constitution does not
confer a right to abortion” and that “the authority to
regulate abortion must be returned to the people and
their elected representatives.” 142 S. Ct. 2228, 2279
(2022). That decision had two effects that are relevant
here. The first was the enactment, effectiveness, or re-
animation of various state laws regulating abortion.
The second was President Biden’s Executive Order
14,076—"Protecting Access to Reproductive Healthcare
Services.” 87 Fed. Reg. 42,053 (July 8, 2022).

A. Texas’s Regulation of Abortion

When Dobbs issued, scores of state laws sprang into
effect. Some of these laws were enacted in anticipation
of abortion’s return to state control; others predated
Roe and had laid dormant for nearly fifty years. Texas
has laws falling into both categories.

The Human Life Protection Act lies in the first—a so-
called “trigger law.” HLPA takes effect on the “30th
day after . .. the issuance of a United States Su-
preme Court judgment overruling, wholly or partly, Roe
v. Wade, 410 U.S. 113 (1973), as modified by Planned
Parenthood v. Casey, 505 U.S. 833 (1992), thereby allow-
ing the states of the United States to prohibit abortion.”
Act of May 25, 2021, 87th Leg., R.S., ch. 800, 2021 Tex.
Sess. Law Serv. 1887 (H.B. 1280) (to be codified at Tex.
Health & Safety Code Ch. 170A). The judgment in
Dobbs triggered HLPA’s 30-day clock, meaning it goes
into effect on August 25, 2022. Dkt. No. 23 at 13.
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When it takes effect, HLPA will prohibit abortion un-

less:

oY)

)

3)

the person performing, inducing, or attempting
the abortion is a licensed physician;

in the exercise of reasonable medical judgment,
the pregnant female on whom the abortion is per-
formed, induced, or attempted has a life-threat-
ening physical condition aggravated by, caused
by, or arising from a pregnancy that places the
female at risk of death or poses a serious risk of
substantial impairment of a major bodily funec-
tion unless the abortion is performed or induced,;
and

the person performs, induces, or attempts the
abortion in a manner that, in the exercise of rea-
sonable medical judgment, provides the best op-
portunity for the unborn child to survive unless,
in the reasonable medical judgment, that man-
ner would create:

(A) a greater risk of the pregnant female’s
death; or

(B) a serious risk of substantial impairment
of a major bodily function of the preg-
nant female.

H.B. 1280 § 2 (to be codified at Tex. Health & Safety
Code 170A.002(b)).

For HLPA’s purposes, abortion “means the act of us-
ing or prescribing an instrument, a drug, a medicine, or
any other substance, device, or means with the intent to
cause the death of an unborn child of a woman known to
be pregnant.” Tex. Health & Safety Code § 245.002.
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But the term “does not include birth control devices or
oral contraceptives.” Id. And “[a]nactisnot an abor-
tion if the act is done with the intent to: (A) save the
life or preserve the health of an unborn child; (B) remove
a dead, unborn child whose death was caused by sponta-
neous abortion; or (C) remove an ectopic pregnancy.”
Id.

Texas’s pre-Roe statutes remain on the books, too.
In Texas, when the Supreme Court overruled Roe, these
laws once again became enforceable. One such law crim-
inalized abortion except when “procured or attempted
by medical advice for the purpose of saving the life of
the mother.” See Tex. Rev. Civ. Stat. arts. 4512.1-.4, .6
(2010) (former Tex. Penal Code arts. 1191-94, 1196
(1925)).

For complicated reasons not relevant here, the en-
forceability of that statute is unclear. In short, HLPA
reflects a more recent, more specific regulation of abor-
tion and, normally, a more recent enactment governing
the same subject supersedes prior enactments. But
the Texas Supreme Court—the final arbiter of Texas
law—is currently considering whether the pre-Roe stat-
utes are enforceable. In re Paxton, No. 22-0527, Dkt.
No. 1 (Tex. June 29, 2022). A state-court judge had en-
joined their enforcement, but the Texas Supreme Court
stayed that injunction. In re Paxton, No. 22-0527, Dkt.
No. 8 (Tex. July 1, 2022).  Although far from definitive,
that is good enough for the Court’s purposes: the
Court will treat the pre-Roe statutes as enforceable un-
til the Texas Supreme Court dissolves its stay of the in-
junction barring their enforcement.
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B. The Administration’s Response

Dobbs’s second effect was federal. Two weeks after
Dobbs, President Biden issued Executive Order 14,076,
requiring the Secretary of the Department of Health
and Human Services (HHS) to “identify[] potential ac-

tions ... to protect and expand access to abortion”
and to “identify[] steps to ensure that . .. pregnant
women . .. vreceive the full protections for emer-

gency medical care afforded under the law, including by
considering updates to current guidance on obligations
specific to emergency conditions and stabilizing care un-
der the Emergency Medical Treatment and Labor Act,
42 U.S.C. 1395dd.” 87 Fed. Reg. 42,053 (July 8, 2022).

Enacted in 1986, EMTALA prevents hospitals from
discriminating against those without the ability to pay
for necessary emergency care—a phenomenon known
as “patient dumping.” Covered hospitals (those partic-
ipating in Medicare with a dedicated emergency depart-
ment, 42 U.S.C. §§ 1395dd(a), (e)(2) & 1395cc(a)(1)(D);
see 42 C.F.R. § 489.24(b)(4)) must either stabilize a pa-
tient presenting with an “emergency medical condition”
or transfer her to a hospital with facilities to do so.
§ 1395dd(b)(1). EMTALA defines “emergency medical
condition[s]” as those that manifest themselves “by
acute symptoms of sufficient severity (including severe
pain) such that the absence of immediate medical atten-
tion could reasonably be expected to result in”:

(i) placing the health of the individual (or,
with respect to a pregnant woman, the
health of the woman or her unborn child)
in serious jeopardy,

(ii) serious impairment to bodily functions, or
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(iii) serious dysfunction of any bodily organ or
part; or

(B) with respect to a pregnant woman who is having
contractions—

(i) that there is inadequate time to effect a
safe transfer to another hospital before de-
livery, or

(i) that transfer may pose a threat to the
health or safety of the woman or the un-
born child.

§ 1395dd(e)(1).

Violators face multiple sanctions. HHS can seek
monetary penalties against institutions and individuals
who fail to provide stabilizing care. § 1395dd(d)(1); 42
U.S.C. § 1320a-7a(c); see also 42 C.F.R. § 1003.500-20.
Dumped patients and their kin can bring suit against the
hospitals, too. § 1395dd(d)(2). And both facilities and
individual physicians who violate EMTALA can be ex-
cluded from participating in Medicare and other feder-
ally supported programs. §§ 1395ce(b)(2) & 1320a-
7(b)(5), (h). Whistleblowers are protected from retali-
ation when they report violations. § 1395dd (7).

Importantly, the statute contains a savings clause
that notes its limited preemptive effect. Only state
laws directly conflicting with an EMTALA requirement
are preempted: “The provisions of this section do not
preempt any State or local law requirement, except to
the extent that the requirement directly conflicts with a
requirement of this section.” § 1395dd(f).

Pursuant to the Executive Order, the Centers for
Medicare and Medicaid Services (CMS, a component of



37a

HHS) sent Guidance' to state healthcare-agency direc-
tors. The same day, HHS Secretary Xavier Becerra
sent a Letter® to healthcare providers. The Guidance
and Letter direct hospitals and doctors, under EM-
TALA, to provide abortions under certain circum-
stances and that they must follow federal, not state, law
when doing so.

The Guidance claims that it “restate[s] existing guid-
ance for hospital staff and physicians regarding their
obligations under [EMTALA], in light of new state laws
prohibiting or restricting access to abortion.” Guid-
ance at 2. It contains a disclaimer that “[t]his memo-
randum is being issued to remind hospitals of their ex-
isting obligation to comply with EMTALA and does not
contain new policy.” Id. at 1. HHS states that the
physician must determine whether an emergency medi-
cal condition (EMC) exists. Id.; see § 1395dd(b)(1)
(stating that “the hospital determines that the individual
has an emergency medical condition”). And EMCs “may
include a condition that is likely or certain to become
emergent without stabilizing treatment.” Guidance at 1.
Pregnant women may experience EMCs including, but
not limited to, “ectopic pregnancy, complications of preg-
nancy loss, or emergent hypertensive disorders, such as

! Reinforcement of EMTALA Obligations Specific to Patients
Who Are Pregnant or Are Experiencing Pregnancy Loss, Centers
for Medicare & Medicaid Services (July 11, 2022), https:/www.cms.
gov/files/document/qso-22-22-hospitals.pdf [hereinafter EMTALA
Guidance or Guidance].

2 HHS Secretary Letter to Health Care Providers About Emer-
gency Medical Care, Department of Health and Human Services
(July 11, 2022), https://www.hhs.gov/sites/default/files/emergency-
medical-care-letter-to-health-care-providers.pdf [hereinafter
EMTALA Letter or Letter].
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preeclampsia with severe features.” Id. Just as the
determination of whether a patient has an EMC rests
with the physician, so too does the determination as to
what course of treatment is necessary to stabilize the
patient. Id. The Guidance states that “[s]tabilizing
treatment could include medical and/or surgical inter-
ventions (e.g., methotrexate therapy, dilation and curet-
tage (D&C), removal of one or both fallopian tubes, anti-
hypertensive therapy, etc.).” Id. at 4.

Critically for present purposes, the Guidance contin-
ues that, “[i]f a physician believes that a pregnant woman
presenting at an emergency department is experiencing
an emergency medical condition as defined by EMTALA,
and that abortion is the stabilizing treatment necessary
to resolve that condition, the physician must provide
that treatment.” Id. at 1 (emphasis added). “When a
state law prohibits abortion and does not include an ex-
ception for the life and health of the pregnant person—
or draws the exception more narrowly than EMTALA’s
emergency medical condition definition—that state law
is preempted.” Id. Moreover, “[a] hospital cannot
cite State law or practice as the basis for transfer.” Id.
at 4. And “[flear of violating state law through the
transfer of the patient cannot prevent the physician
from effectuating the transfer nor can the physician be
shielded from liability for erroneously complying with
state laws that prohibit services such as abortion or
transfer of a patient for an abortion when the original
hospital does not have the capacity to provide such ser-
vices.” Id.

Leaning on EMTALA’s preemption provision, the
Guidance states that “[w]hen a direct conflict occurs be-
tween EMTALA and a state law, EMTALA must be fol-
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lowed.” Id. As a result, individuals can use EMTALA
“as a defense to a state enforcement action, in a federal
suit seeking to enjoin threatened enforcement, or, when
a physician has been disciplined for refusing to transfer
an individual who had not received the stabilizing care
the physician determined was appropriate, under the
statute’s retaliation provision.” Id. at 5. Likewise,
“[alny state actions against a physician who provides an
abortion in order to stabilize an emergency medical con-
dition in a pregnant individual presenting to the hospital
would be preempted by the federal EMTALA statute
due to the direct conflict with the ‘stabilized’ provision
of the statute.” Id.

Secretary Becerra’s Letter, for its part, references
the Guidance and restates HHS’s positions on abortion
as a stabilizing treatment under EMTALA. The Let-
ter cites specific conditions that qualify as emergency
medical conditions. Letter at 1 (listing “ectopic preg-
nancy, complications of pregnancy loss, or emergent hy-
pertensive disorders, such as preeclampsia with severe
features”). It likewise cites abortion as a stabilizing
treatment, “irrespective of any state laws or mandates
that apply to specific procedures.” Id. (mentioning
“abortion, removal of one or both fallopian tubes, anti-
hypertensive therapy, methotrexate therapy ete.”).
And the Letter reaffirms HHS’s position that a physi-
cian has an obligation to perform an abortion under EM-
TALA despite any countervailing state abortion laws:

[I]f a physician believes that a pregnant patient pre-
senting at an emergency department, including cer-
tain labor and delivery departments, is experiencing
an emergency medical condition as defined by
EMTALA, and that abortion is the stabilizing treat-
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ment necessary to resolve that condition, the physi-
cian must provide that treatment. And when a state
law prohibits abortion and does not include an excep-
tion for the life and health of the pregnant person—
or draws the exception more narrowly than
EMTALA’s emergency medical condition definition
—that state law is preempted.

Id. at 1-2.

Again, the Letter states that a violation of the
EMTALA obligations stated by HHS could subject a
hospital to “termination of its Medicare provider agree-
ment and/or the imposition of civil monetary penalties”
and a physician to “[c]ivil monetary penalties” and
“exclusion from the Medicare and State health care
programs.” Id. at 2. And the Letter confirms that
“EMTALA’s preemption of state law could also be en-
forced by individual physicians in a variety of ways, po-
tentially including as a defense to a state enforcement
action, in a federal suit seeking to enjoin threatened en-
forcement, or, when a physician has been disciplined for
refusing to transfer an individual who had not received
the stabilizing care the physician determined was appro-
priate, under the statute’s retaliation provision.” Id.

C. This Suit

Texas and two organizational plaintiffs filed suit
against various HHS officials seeking to enjoin HHS
from enforcing EMTALA in accordance with the terms
of the directives included in its Guidance and Letter.
Texas claims that the Guidance unlawfully requires
abortions in situations where Texas outlaws them, thus
infringing on Texas’s rights to legislate and enforce its
abortion laws. Dkt. No. 18 159. The organizational
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plaintiffs are two groups of physicians opposed to elec-
tive abortions. The American Association of Pro-Life
Obstetricians and Gynecologists (AAPLOG) is an organ-
ization of 6,000 pro-life physicians, 300 of whom live in
Texas. Id. 13. The Christian Medical and Dental As-
sociation (CMDA) is a nonprofit organization of Chris-
tian physicians, dentists, and allied healthcare profes-
sionals, with over 12,000 members nationwide. Id. 14.
CMDA has 1,237 members in Texas, of whom 607 are
practicing or retired physicians, and 35 are OB/GYNs.
Id. Both groups oppose elective abortions on medical,
ethical, and religious grounds. Id. at 17, 19-20. In
their view, the Guidance coerces physicians into provid-
ing elective abortions in contravention of their constitu-
tional and statutory rights. Id. 1 80.

The plaintiffs’ amended complaint alleges that the
Guidance is rife with defects. It exceeds EMTALA.
Id. at 21-24. 1t should have gone through notice and
comment. Id. at 24-25. It is arbitrary and capricious.
Id. at 25-26. It transgresses the Spending Clause.
Id. at 27. It violates the nondelegation doctrine. Id.
at 27-28. It violates the Tenth Amendment. Id. at 28-
29. It infringes on the Free Exercise Clause. Id. at
29-30. And it violates the Religious Freedom Restora-
tion Act. Id. To remedy these defects, the plaintiffs
ask the Court to set aside the Guidance, declare the de-
fendants’ actions in promulgating it unlawful, enjoin the
Guidance’s enforcement, and award the plaintiffs their
costs and fees.

Three weeks after filing suit, the plaintiffs moved for
a temporary restraining order and preliminary injunc-
tion barring the Guidance’s enforcement. Dkt. No. 22.
They request relief by August 25—the day HLPA takes
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effect. Tr. at 144. The defendants appeared, re-
sponded, and moved to dismiss the suit. Dkt. Nos. 26-
27; 32; 38-41.  After the plaintiffs replied (Dkt. No. 55),
the Court held an evidentiary hearing on their motion
(Dkt. No. 56). Several amici filed briefs on both sides,
and the Court is grateful for their work.

D. The Preliminary Injunction Standard

Federal Rule of Civil Procedure 65(a) authorizes fed-
eral courts to issue preliminary injunctions.®? “A pre-
liminary injunction is an extraordinary remedy,” requir-
ing a “clear showing” that the plaintiffs are entitled to
such relief. Wainter v. Nat. Res. Def. Council, Inc., 555
U.S. 7, 22, 24 (2008). The purpose of a preliminary in-
junction is to preserve the status quo and prevent irrep-
arable injury until the court renders a decision on the
merits. Canal Auth. of Fla. v. Callaway, 489 F.2d 567,
576 (5th Cir. 1974). “In order to obtain a preliminary
injunction, a movant must demonstrate (1) a substantial
likelihood of success on the merits; (2) a substantial
threat of irreparable harm if the injunction does not is-
sue; (3) that the threatened injury outweighs any harm
that will result if the injunction is granted; and (4) that
the grant of an injunction is in the public interest.”
Moore v. Brown, 868 F.3d 398, 402-03 (5th Cir. 2017)
(citing Byrum v. Landreth, 566 F.3d 442, 445 (5th Cir.
2009)). The Court takes each question in turn, but in
the final analysis, “[l]likelihood of success and irrepara-
ble injury to the movant are the most significant fac-
tors.” Louisiana v. Becerra, 20 F.4th 260, 262 (5th Cir.
2021) (citing Veasey v. Perry, 769 F.3d 890, 892 (5th Cir.

3 Since the defendants responded and this order has issued, the
plaintiffs’ motion for a temporary restraining order is moot.
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2014)). But, as always, the Court first turns to the
question of its power to hear this case.

2.  Jurisdiction

Federal courts have jurisdiction over cases and con-
troversies only. U.S. Const. art. III, § 2. A plaintiff
suing under the Administrative Procedure Act must
demonstrate both constitutional and prudential stand-
ing before the Court can exercise any power. Match-
E-Be-Nash-She-Wish Band of Pottawatomi Indians v.
Patchak, 567 U.S. 209, 224 (2012). The defendants do
not contest that the plaintiffs are “arguably within the
zone of interests to be protected or regulated by” EM-
TALA. Id. But even if a plaintiff has standing, only “final
agency action” is subject to challenge under the APA.
5 U.S.C. § 704.

A. Constitutional Standing

The “irreducible constitutional minimum of standing
contains three elements.” Lujan v. Defs. of Wildlife,
504 U.S. 555, 560 (1992). “The plaintiff must have (1)
suffered an injury in fact, (2) that is fairly traceable to
the challenged conduct of the defendant, and (3) that is
likely to be redressed by a favorable judicial decision.”
Spokeo, Inc. v. Robins, 578 U.S. 330, 338 (2016) (quoting
Lujan, 504 U.S. at 560). “The plaintiff, as the party in-
voking federal jurisdiction, bears the burden of estab-
lishing these elements.”  Id. (citation omitted).
“And standing is not dispensed in gross; rather, plain-
tiffs must demonstrate standing for each claim that they
press and for each form of relief that they seek.”
TransUnion LLC v. Ramirez, 141 S. Ct. 2190, 2208
(2021). Further, “when considering whether a plaintiff
has Article III standing, a federal court must assume
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arguendo the merits of his or her legal claim.” N. Cy-
press Med. Ctr. Operating Co. v. Cigna Healthcare, 781
F.3d 182, 191 (5th Cir. 2015) (quoting Cole v. Gen. Mo-
tors Corp., 484 F.3d 717, 723 (5th Cir. 2007)); FEC v.
Cruz, 142 S. Ct. 1638, 1647 (2022) (“For standing pur-
poses, we accept as valid the merits of [plaintiffs’] legal
claims.”).

The first prong of the standing inquiry is injury.
“To establish injury in fact, a plaintiff must show that he
or she suffered ‘an invasion of a legally protected inter-
est’ that is ‘concrete and particularized’ and ‘actual or
imminent, not conjectural or hypothetical.’”” Spokeo,
578 U.S. at 339 (quoting Lujan, 504 U.S. at 560). A
concrete injury is one that must “actually exist”—it
must be “real, and not abstract.” [Id. at 340. Mean-
while, the particularity aspect requires that the plaintiff
be affected in a “personal and individual way.” Id. at
339 (quoting Lujan, 504 U.S. at 560 n.1). Additionally,
“under Article III, an injury in law is not an injury in
fact. Only those plaintiffs who have been concretely
harmed by a defendant’s statutory violation may sue
that private defendant over that violation in federal
court.” TransUnion, 141 S. Ct. at 2205. So a plaintiff
who “is merely seeking to ensure a defendant’s ‘compli-
ance with regulatory law’” does not have “grounds for
Article III standing” absent some “physical, monetary,
or cognizable intangible harm traditionally recognized
as providing a basis for a lawsuit in American Courts.”
Id. at 2206 (quoting Spokeo, 578 U.S. at 345).

Because states are not normal litigants, the Court an-
alyzes Texas’s alleged injuries separately from AAP-
LOG and CMDA’s. See Massachusetts v. EPA, 549
U.S. 497, 518 (2007).
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i. Texas’s Sovereign Injury

First, the Court finds that Texas plausibly alleges an
injury to its sovereign interest based on the differences
between the Guidance’s interpretation of EMTALA and
Texas’s laws governing when abortions are permitted.
Although the defendants dispute this, the language of
the Guidance and Texas’s laws are not identical, and the
differences are material. This mismatch creates areas
where the Guidance claims to preempt state law—a type
of sovereign injury.

a. The Guidance construes EMTALA to re-
quire physicians to perform abortions in
situations not permitted by Texas law.

The Guidance leaves no doubt that, under its view of
EMTALA, abortions will be required under certain cir-
cumstances: “If a physician believes that a pregnant
patient presenting at an emergency department is expe-
riencing an emergency medical condition as defined by
EMTALA, and that abortion is the stabilizing treatment
necessary to resolve that condition, the physician must
provide that treatment.” Guidance at 1; Letter at 1.
EMTALA defines an emergency medical condition gen-
erally’ as a medical condition that would result in plac-
ing the health of an individual in serious jeopardy, seri-
ous impairment to bodily functions, or serious dysfunc-
tion of any bodily organ or part. § 1395dd(e)(1)(A).
But the Guidance goes further than the statute to say
that “[a]ln emergency medical condition may include a
condition that is likely ... to become emergent
without stabilizing treatment.” Guidance at 1 (empha-

4 “Emergency medical condition” has a more specific definition
for a pregnant woman who is having contractions. § 1395dd(e)(1)(B).
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sis added) (citing “emergent hypertensive disorders”), 4
(same), 6 (“emergent ectopic pregnancy”); Letter at 1
(“emergent hypertensive disorders”). So under the
Guidance’s interpretation, an abortion could be neces-
sary if a physician determines it is necessary to stabilize
a condition that is not yet emergent but is likely to be-
come so.

On the other hand, Texas’s Human Life Protection
Act prohibits abortion unless a pregnancy-related
“physical condition” is “life-threatening” and “places the
female at risk of death or poses a serious risk of substan-
tial impairment of a major bodily function.” H.B. 1280
§ 2 (to be codified at Tex. Health & Safety Code
170A.002(b)(2)).”>  Similarly, pre-Roe Texas criminal
laws prohibit abortion except when “procured or at-
tempted by medical advice for the purpose of saving the
life of the mother.” See Tex. Rev. Civ. Stat. arts.
4512.1-.4, .6 (2010) (former Tex. Penal Code arts. 1191-
94, 1196 (1925)). So both Texas civil and eriminal laws
prohibit abortion unless there is a threat to the life of
the pregnant woman. And HLPA’s language indicates
that the life-threatening physical condition must be pre-
sent, rather than likely to be emergent. See H.B. 1280
§ 2 (noting that the abortion prohibition does not apply
if, among other things, the pregnant female “has a life-
threatening physical condition”) (emphasis added).

5 Texas excludes from the definition of abortion acts done “with
the intent to:  (A) save the life or preserve the health of an unborn
child; (B) remove a dead, unborn child whose death was caused by
spontaneous abortion; or (C) remove an ectopic pregnancy.” Tex.
Health & Safety Code § 245.002.
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Juxtaposing the Guidance’s construction of EMTALA
with Texas law shows that the former is materially
broader.

First, the Guidance says abortion may be required
for emergency medical conditions that are likely to be-
come emergent, whereas HLPA requires the condition
to be present. Compare Guidance at 1 (“likely . .. to
become emergent”), with H.B. 1280 § 2 (“has a life-
threatening physical condition”).

Second, the Guidance states that EMTALA may re-
quire an abortion when the health of the pregnant woman
is in serious jeopardy. Guidance at 1,3. Texas law, on
the other hand, limits abortions to when the medical con-
dition is life-threatening, and HLPA goes further to ex-
pressly limit the condition to a physical condition. See
H.B. 1280 § 2; Tex. Rev. Civ. Stat. arts. 4512.1-.4, .6
(2010).

Third, the Guidance also indicates that EMTALA
may require an abortion when an emergency medical
condition “could . .. resultin a serious impairment
or dysfunction of bodily functions or any bodily organ.”
Guidance at 3, 1 (emphasis added). HLPA, by con-
trast, requires the life-threatening physical condition to
pose a sertous risk of substantial impairment of a major
bodily function. H.B. 1280 § 2. So, in addition to re-
quiring a physical threat to life, HLPA requires both a
greater likelihood and a greater severity than the Guid-
ance’s interpretation of EMTALA does.

As the defendants recognize, the Guidance’s reading
of EMTALA theoretically allows for abortions in cases
prohibited by Texas law. Tr.at79. Nonetheless, the
defendants assert that “Texas has failed to identify any
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particular respect in which Texas law would prohibit an
abortion that EMTALA would require to be offered.”
Dkt. No. 39 at 24. Texas responds that an incomplete
medication abortion is one such scenario. Dkt. No. 23
at9,17-18,29; Tr. at 26.° Moreover, AAPLOG provides
testimony from Dr. Donna Harrison that the Guidance
“requires performing essentially an elective abortion
where women present to an emergency room, having
previously initiated medication abortions, but where the
unborn child is still living and may still be preserved.”
Dkt. No. 23-1 at 19. Under those circumstances, she
testifies, “the conditions covered by the Abortion Man-
date are broader than life of the mother situations and
include elective abortions where the woman’s life is not
at stake.” Id. at 21. As a result, the Guidance “pur-
ports to require AAPLOG’s members to perform, assist
in, or refer for elective abortions in violation of Texas
law, the pro-life laws of other states, and EMTALA it-
self which requires stabilization of the unborn child.”
I1d.

The plaintiffs’ focus on, and concern with, medication
abortions are not unfounded. The Guidance itself cites
an “incomplete medical abortion” as a potential emer-
gency medical condition that may require abortion.
Guidance at 6. Since the Guidance permits a physician
to immediately complete a medical abortion—regard-
less of whether the unborn child is still alive and before
it presents a threat to the life of the mother—it goes be-
yond Texas’s law.

6 Texas also cited mental-health emergencies as another situa-
tion where the Guidance would permit abortions, but Texas law
would not. Tr. at 24-26.
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Even if a particular condition does present a threat
to the life of the mother, Texas law requires the treating
physician to “performl[], induce[], or attempt[] the abor-
tion in a manner that, in the exercise of reasonable med-
ical judgment, provides the best opportunity for the un-
born child to survive unless, in the reasonable medical
judgment, that manner would create: (A) a greater
risk of the pregnant female’s death; or (B) a serious risk
of substantial impairment of a major bodily function of
the pregnant female.” H.B. 1280 § 2. Thus, even when
an abortion is necessary, Texas law requires procedures
that maximize the chance for the unborn child to live,
unless those procedures would themselves create a
greater risk to the pregnant female. Id.

b. The Guidance interprets EMTALA to
preempt any state law governing abortion
in medical emergencies.

In addition to requiring physicians to perform abor-
tions in situations not permitted by Texas law, the Guid-
ance also provides that any state law conflicting with its
requirements is preempted: “Any state that has a
more restrictive definition of emergency medical condi-
tion or that has a definition that directly conflicts with
any definition above is preempted by the EMTALA stat-
ute.” Guidance at 5; Letter at 1-2. And the Guidance
makes clear that, in HHS’s view, “[p]hysicians and hos-
pitals have an obligation to follow the EMTALA defini-
tions, even if doing so involves providing medical stabi-
lizing treatment that is not allowed in the state in which
the hospital is located.” Guidance at 5. Even more,
the Guidance states that a “hospital cannot cite State
law or practice as the basis for [a] transfer” and that
“[flear of violating state law” that restricts abortion can-
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not prevent the physician from fulfilling his or her
EMTALA obligation to perform abortion. Id. at 4.
The message is clear: Any state law that limits the
manner and circumstances under which abortion may be
performed in medical emergencies is preempted, and
HHS’s view of EMTALA alone controls.

c. The Guidance injures Texas’s sovereign
interests.

States have an interest in “the exercise of sovereign
power over individuals and entities within the relevant
jurisdiction—this involves the power to create and en-
force a legal code, both civil and criminal.” Alfred L.
Snapp & Son, Inc. v. Puerto Rico, ex rel., Barez, 458
U.S. 592, 601 (1982); Tex. Off. of Pub. Util. Couns. v.
FCC, 183 F.3d 393, 449 (5th Cir. 1999). “Pursuant to
that interest, states may have standing based on (1) fed-
eral assertions of authority to regulate matters they be-
lieve they control, (2) federal preemption of state law,
and (3) federal interference with the enforcement of
state law.” Texas v. United States, 809 F.3d 134, 153
(5th Cir. 2015) (cleaned up and citations omitted), aff’d
by an equally divided court sub nom. United States v.
Texas, 136 S. Ct. 2271, 2272 (2016). These “intrusions
are analogous to pressure to change state law.” Id.; see
also Kentucky v. Biden, 23 F.4th 585, 598-99 (6th Cir.
2022). The Court finds that the three situations injur-
ing sovereign interests as outlined by Texas are pre-
sented here. 809 F.3d at 153.

First, the Guidance is a federal agency’s assertion of
authority to regulate matters that the states believed
they controlled. The Supreme Court in Dobbs re-
turned “the authority to regulate abortion” to “the peo-
ple and their elected representatives.” Dobbs, 142
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S. Ct. at 2279. With the federal constitutional bar re-
moved, states like Texas naturally believed that they
could limit abortion to emergency situations as they de-
termined was proper. See Dkt. No. 18 at 8, 12-14.
But the Guidance interprets EMTALA to supersede
Texas law and to permit abortions in contexts beyond
that permitted by Texas. Supra Sections 2.A.i.a, b.
Nothing in the record suggests that EMTALA has ever
been interpreted and applied to supersede state laws
governing the permissibility of abortions in medical
emergencies. This is because, as the defendants con-
cede, Dobbs created a new legal landscape concerning
abortion. Tr.at 120. Assuming that the plaintiffs are
correct that the Guidance is an impermissible expansion
of federal authority into emergency-abortion regulation,
the Court finds that the Guidance works an actual injury
to Texas’s sovereign interests. See Tex. Off. of Pub.
Util. Couns., 183 F.3d at 417-18, 449 (finding Texas had
sovereign standing to challenge an FCC regulation that
prohibited Texas from imposing additional require-
ments on telecommunications carriers seeking universal
service support).

Second, the Guidance interprets a federal statute to
preempt state law. An agency’s formal position that a
state law is preempted can injure a state’s sovereign in-
terests. See State of Ohio ex rel. Celebrezze v. U.S.
Dep’t of Transp., 766 F.2d 228, 229, 233 (6th Cir. 1985)
(holding that “[t]he effective enforcement of [an] Ohio
statute . .. necessarilyis endangered and rendered
uncertain by” a DOT statement of policy that Ohio state
laws are preempted by existing federal regulations); see
also Wyomang ex rel. Crank v. United States, 539 F.3d
1236, 1238-42 (10th Cir. 2008) (holding an ATF letter in-
terpreting a federal statute to preempt Wyoming state
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firearms laws worked sufficient injury upon Wyoming to
challenge the letter); Texas v. EEOC, 933 F.3d 433, 437-
40, 446-49 (5th Cir. 2019) (holding that Texas had stand-
ing to challenge EEOC guidance that deemed unlawful
under Title VII Texas state agencies’ across-the-board
bans on hiring individuals with criminal records). De-
spite EMTALA'’s anti-preemption provision that leaves
all matters not directly in conflict with EMTALA to the
states, the Guidance construes EMTALA’s preemptive
effect broadly to preempt state laws governing the man-
ner and circumstances under which abortion may be
performed in medical emergencies. Supra Section
2.A.1.b; see § 1395dd(f). Because the Guidance consti-
tutes an agency assertion that federal law preempts
state law, Texas has shown an injury in fact.

Third, the Guidance constitutes federal interference
with the enforcement of state law. “[A] State clearly
has a legitimate interest in the continued enforceability
of its own statutes.” Maine v. Taylor, 477 U.S. 131, 137
(1986); see Berger v. N.C. State Conf. of the NAACP, 142
S. Ct. 2191, 2194 (2022). Because a state alone has the
right to create and enforce its legal code, “only the State
has the kind of ‘direct stake’” necessary to satisfy stand-
ing “in defending the standards embodied in that code.”
Diamond v. Charles, 476 U.S. 54, 65 (1986) (quoting Si-
erra Club v. Morton, 405 U.S. 727, 740 (1972)).

Here, the Guidance interferes with Texas’s enforce-
ment of its laws because it encourages its hospitals and
doctors to violate Texas abortion laws under threat of
EMTALA liability. The Guidance makes clear that
state abortion laws cannot provide a basis for transfer-
ring a patient. Guidance at 4. And the Guidance inter-
prets EMTALA to preempt state laws governing the
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permissibility of abortion in medical emergencies. Su-
pra Section 2.A.i.b. Furthermore, the Guidance threat-
ens to enforce these positions by penalizing hospitals
and physicians that fail to stabilize a patient by provid-
ing an abortion when required under EMTALA. Guid-
ance at 5 (describing potential exclusion from Medicare
and other state healthcare programs as well as civil
monetary penalties “on a hospital ($119,942 for hospitals
with over 100 beds, $59,973 for hospitals under 100
beds/per violation) or physician ($119,942/violation)”);
see also Letter at 2.

In doing so, the Guidance gives Texas hospitals and
physicians license—much more, requires them—to vio-
late Texas abortion laws if their medical judgment says
an abortion is required to stabilize the patient in a situ-
ation prohibited by Texas law. See EEOC, 933 F.3d at
447 (“The Guidance consequently encourages employ-
ers, to avoid liability, to deviate from state law when it
conflicts with the Guidance.”). This harms Texas’s le-
gitimate interest in the continued enforceability of its
abortion laws. See Taylor, 477 U.S. at 137. And the
encouraged disregard of Texas abortion laws also cre-
ates an “increased regulatory burden” on Texas to pros-
ecute more violations of its laws. Contender Farms,
LLP v. USDA, 779 F.3d 258, 266 (5th Cir. 2015) (“An
increased regulatory burden typically satisfies the in-
jury in fact requirement.”). So the Guidance interferes
with adherence to—and, therefore, enforcement of—
Texas laws.

The Court finds that Texas has sufficiently pled an
actual injury to its sovereign interests.
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ii. Texas, AAPLOG, and CMDA’s Procedural
Injury

All three plaintiffs allege that they suffered a proce-
dural injury when the defendants promulgated the Guid-
ance without soliciting the public’s feedback. Dkt. Nos.
55 at 13; 23 at 22; 18 at 24-25. A party has procedural
injury “so long as the procedures in question are de-
signed to protect some threatened concrete interest of
his that is the ultimate basis of his standing.” Ctr. for
Biological Diversity v. EPA, 937 F.3d 533, 543 (5th Cir.
2019) (quoting Lujan, 504 U.S. at 573 n.8). “[A] plain-
tiff in such a case need not allege any additional harm
beyond the one Congress has identified.” Spokeo, 578
U.S. at 342. “A violation of the APA’s notice-and-com-
ment requirements is one example of a deprivation of a
procedural right.” EFEOC, 933 F.3d at 447. And, by
corollary, a procedural injury would also attach to a vio-
lation of Section 1395hh, the Medicare-specific notice-
and-comment provisions. 42 U.S.C. § 1395hh.

Here, Texas has concrete sovereign interests in the
creation and enforcement of its abortion laws. Supra
Section 2.A.i. And Texas has at least one additional
concrete interest in the avoidance of direct injury to
Texas state medical providers through the loss of Medi-
care or Medicaid funds or direct civil penalties. Dkt.
No. 23 at 11-12; see TransUnion, 141 S. Ct. at 2204 (“The
most obvious [concrete injuries] are traditional tangible
harms, such as physical harms and monetary harms.”).
Texas hospitals and physicians receive approximately
$15.98 billion in Medicaid reimbursements annually.
Dkt. No. 23-1 at 14. And, as of 2017, Medicare was the
largest payor source for Texas hospitals, constituting
40% of gross patient revenue charges. [Id. In the same
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year, government-payor sources, including Medicare
and Medicaid, were responsible for 57% of Texas’s gross
patient revenue charges. Id. Many of the hospitals
that receive these funds are state institutions like Texas
Tech University Health Sciences Center, which—
between its two locations for Fiscal Year 2022 (Septem-
ber 1, 2021 through August 2, 2022)—received over $148
million in Medicare and Medicaid funding. Id. at 40.
And over $7 million of that funding was specifically used
for emergency room medical services. Id.

AAPLOG and CMDA also have concrete interests in
the furtherance of their mission and in the representa-
tion of their members’ beliefs as it related to HHS’s de-
cisions on abortion. AAPLOG, CMDA, and their mem-
bers oppose elective abortions. Dkt. No. 23-1 at 18, 20,
25-27,31,34,37. And by circumventing the notice-and-
comment procedures, they were deprived of opportunity
to voice their medical, ethical, and religious objections
to the abortions required under the Guidance’s interpre-
tation of EMTALA. Dkt. No. 18 at 2, 16-20.

Assuming, as the Court must for purposes of the
standing determination, that HHS was required to pro-
vide notice and comment in promulgating the Guidance,
the Court finds that the plaintiffs suffered injury by ex-
clusion from the notice-and-comment process.

iii. AAPLOG and CMDA’s Injury by Association

The Court also finds that AAPLOG and CMDA have
associational standing to represent the interests of their
members. “[A]n association has standing to bring suit
on behalf of its members when: (a) its members would
otherwise have standing to sue in their own right; (b) the
interests it seeks to protect are germane to the organi-
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zation’s purpose; and (c) neither the claim asserted nor
the relief requested requires the participation of indi-
vidual members in the lawsuit.” Hunt v. Wash. State
Apple Advert. Comm’n, 432 U.S. 333, 343 (1977). The
Court begins with the latter two requirements.

AAPLOG is an organization of OB/GYNs that are op-
posed to elective abortions, which it defines as “the pur-
poseful killing of the unborn in the termination of a
pregnancy for no medical reason.” Dkt. No. 23-1 at 20.
In AAPLOG’s view, an abortion is not medically neces-
sary except when a separation of the unborn child is nec-
essary to save the life of the mother. Id. at 20-21. In
accord with EMTALA’s text (see infra Section 3.A.i),
AAPLOG believes that, in the case of a pregnant
woman, doctors are “treating two patients, the mother
and the baby,” and that “every reasonable attempt to
save the baby’s life” would be a necessary part of treat-
ing such patients. Id. at 20.

CMDA is an organization of healthcare professionals
that oppose abortion based on their religious beliefs.
Id. at 25. In CMDA'’s view, an abortion is “elective”
and, thus not necessary, “where the woman’s life is not
at stake.” Id. at 26. Like AAPLOG, CMDA also be-
lieves in “protecting the life of the mother and her un-
born child.” [Id. at 27 (emphasis added).

So both organizations and their members do not ob-
ject to abortions where it is necessary to save the mother’s
life. Id. at 20, 26-27. But they oppose the Guidance be-
cause it requires their members to perform abortions
even when the mother’s life is not at stake, causing the
members to violate their religious or moral beliefs and
medical judgments. Id. at 20-21, 26-27. Based on these
pleadings, the Court finds that the member interests
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AAPLOG and CMDA seek to protect are germane to
their respective purposes. And because AAPLOG and
CMDA request injunctive relief, “individualized proof”
and their members’ participation are not necessary.
Hunt, 432 U.S. at 344; see Tex. Democratic Party v.
Benkiser, 459 F.3d 582, 588 (5th Cir. 2006).

The organizational plaintiffs allege that the Guidance
threatens crippling punishments against their members
for failure to perform abortions that violate their reli-
gious or moral beliefs or medical judgment. Dkt. No.
18 at 17-18. And certainly, the Guidance threatens en-
forcement of its interpretation of EMTALA by substan-
tial civil monetary penalties and exclusion from partici-
pation in Medicare and other healthcare programs.
Guidance at 5. These are concrete, financial harms.
TransUnion, 141 S. Ct. at 2204. And they are particu-
larized also because they impact individual members di-
rectly. See Spokeo, 578 U.S. at 339.

But because they are not actual—they have not ma-
terialized yet—AAPLOG and CMDA must show that
the injuries are imminent. See id. The Court finds
that they have. In the pre-enforcement context, a
plaintiff may establish imminent “injury in fact if he (1)
has an ‘intention to engage in a course of conduect argu-
ably affected with a constitutional interest,” (2) his in-
tended future conduct is ‘arguably ... proscribed
by [the policy in question],” and (3) ‘the threat of future
enforcement of the [challenged policies] is substantial.””
Speech First, Inc. v. Fenves, 979 F.3d 319, 330 (5th Cir.
2020) (quoting Susan B. Anthony List v. Driehaus, 573
U.S. 149, 162-64 (2014)); see also Barilla v. City of Hou-
ston, 13 F.4th 427, 431-32 (5th Cir. 2021).
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While a plaintiff need not await enforcement to chal-
lenge a policy, he must adequately allege an intention to
engage in proscribed conduct. Babbitt v. United Farm
Workers Nat’l Union, 442 U.S. 289, 298 (1979). This
requirement is typically satisfied by alleging past ac-
tions and an intent to continue to engage in such actions
proscribed by the policy. See, e.g., 1d. at 301-03 (find-
ing that UFW members actively engaged in boycott ac-
tivities in the past and have adequately alleged an inten-
tion to continue to do so); Singleton v. Wulff, 428 U.S.
106, 113 (1976) (finding sufficient physician allegations
that they have performed and will continue to perform
abortions that would not be reimbursed by a newly cre-
ated state Medicaid statute); Neese v. Becerra, No. 2:21-
CV-163-Z, 2022 WL 1265925, at *6 (N.D. Tex. Apr. 26,
2022) (noting that the plaintiffs alleged that they had
previously refused hormone therapy and sex-change op-
erations and were likely to encounter patients request-
ing such treatments).

Here, the organizational plaintiffs adequately plead
that their members refuse to perform abortions that are
elective—that is, not necessary to save the life of the
mother. Dkt. No. 23-1 at 20-21, 26. And they claim
that the Guidance unlawfully requires members to per-
form abortions in “circumstances not posing a risk to the
life of the mother.” Dkt. No. 18 at 16; see 23-1 at 21,
26-27. In short, AAPLOG and CMDA plead that the
Guidance imposes conditions “broader” than EMTALA
to “include elective abortions where the woman’s life is
not at stake but which may constitute ‘stabilizing care’
under the” Guidance. Dkt. No. 18 at 16. And they ob-
ject to being forced to perform abortions “to end the life
of a human being in the womb for no medical reason,”
which, in their view, is in situations other than when the
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life of the mother is at risk. Id. at 17. Both organiza-
tions’ member doctors affirm these views. Dkt. No. 23-
1 at 31, 34, 37.7

7

AAPLOG and CMDA also provide affidavits confirm-
ing that their members regularly treat pregnant women
in emergency situations. Id. at 18, 25, 31, 34, 37. And the
doctor affidavits provided by the defendants and the
brief of amici medical associations confirm that there
are many situations in which a pregnant woman’s health,
but not her life, is in danger. Dkt. No. 41 at 7-12 (de-
scribing pregnancy complications where abortion is nec-
essary “to preserve the life or health of the mother”),
17-19 (describing conditions that “could be expected to
increase the risk of serious impairment of maternal bod-
ily functions or serious dysfunction of a bodily organ or
part”), 25-28 (“EMTALA requires providing such care
in cases where it is necessary to stabilize the patient
whether or not a patient is at imminent risk of death.”);
54 at 19 (“The fact is that a pregnant patient’s health and
life exist on a continuum.”).

" Two AAPLOG doctors noted they were members of the Catho-
lic Church and also shared the views of the Church regarding abor-
tion. Dkt. No. 23-1 at 31, 34. They both object to the abortions
required by the Guidance on religious grounds. Id. The Catho-
lic amici’s brief clarified the impact of the Guidance on Catholic
medical practitioners. Dkt. No. 70 at 6 (Catholic Health Care
Leadership Alliance “believes that the position taken by Defend-
ants’ will significantly impact . .. the ability of CHCLA mem-
bers to practice medicine without being forced or required to per-
form intentional abortions as a treatment option under EMTALA,
which is a violation of CHCLA members’ conscience rights as prac-
titioners of the Catholic faith.”), 7-8, 12-15.
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These pleadings, taken together, show that AAPLOG
and CMDA’s member physicians regularly treat preg-
nancy complications that are health-threatening but not
life-threatening to the mother. The Guidance requires
these doctors to perform such abortions. Supra Sec-
tion 2.A.i.a. And because the organizations’ represent-
atives and members refuse to perform abortions except
in life-threatening circumstances, the Court finds that
they adequately plead a “serious” intent to engage in
conduct proscribed by the Guidance. Nat’l Fedn of the
Blind of Tex., Inc. v. Abbott, 647 F.3d 202, 209 (5th Cir.
2011) (quoting Mauiss. State Democratic Party v. Bar-
bour, 529 F.3d 538, 545 (5th Cir. 2008)). Furthermore,
because many AAPLOG and CMDA members object to
the abortions that the Guidance requires based on reli-
gious beliefs, this conduect is arguably affected with a
constitutional interest. Dkt. No. 18 at 17-20; see Hoyt
v. City of El Paso, 878 F. Supp. 2d 721, 733 (W.D. Tex.
2012) (collecting cases) (finding that the credible-threat
doctrine applies to free exercise violations); 303 Creative
LLC v. Elenis, 6 F.4th 1160, 1172 (10th Cir. 2021) (find-
ing pre-enforcement standing based on plaintiff’s sin-
cere religious belief, which allegedly prevents her from
creating websites that celebrate same-sex marriages),
cert. granted in part, 142 S. Ct. 1106 (2022).

Finally, the threat of enforcement is substantial. A
substantial threat can be shown by: (1) a history of
past enforcement against a plaintiff or another (Susan
B. Anthony Laist, 573 U.S. at 164; Joint Heirs Fellow-
ship Church v. Akin, 629 F. App’x 627, 631 (5th Cir.
2015)); (2) complaints based on violations of policy
(Speech First, 979 F.3d at 335-38); or (3) warnings,
statements, or other pre-enforcement actions indicating
an intent to enforce the policy (Ctr. for Individual Free-
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dom v. Carmouche, 449 F.3d 655, 660 (5th Cir. 2006);
Barilla, 13 F.4th at 433). While there is no record of the
Guidance being administratively enforced against
healthcare providers, the Court finds that there are
enough pre-enforcement actions taken by HHS or the
United States to find a substantial threat of enforce-
ment.

In Carmouche, the Fifth Circuit held that a credible
threat of enforcement existed when an agency issued an
advisory letter on a statute’s meaning, intended enforce-
ment, and recently enforced the statute against another
party. 449 F.3d at 660-61; see also Joint Heirs Fellow-
ship Church, 629 F. App’x at 631. Similarly, here,
HHS issued the Guidance interpreting EMTALA to im-
pose obligations on doctors to perform abortions irre-
spective of state abortion laws. Guidance at 1. And
the Guidance contains a warning that HHS may impose
penalties for failure to comply and provides potential
complainants with instructions on how to file an EM-
TALA complaint. Guidance at 5-6. While there is no
evidence that HHS has pursued administrative enforce-
ment actions against covered healthcare providers, the
United States has sued the State of Idaho to declare
Idaho’s abortion laws invalid and preempted by
EMTALA. United States v. Idaho, No. 1:22-CV-329,
Dkt. No. 1 (D. Idaho, Aug. 2, 2022). In practical effect
then, the United States—and thus, HHS—has begun to
enforce the Guidance’s interpretation of EMTALA,
namely that EMTALA controls the doctor’s obligation
to perform abortions in medical emergencies despite
countervailing state abortion law.

AAPLOG and CMDA'’s doctors are regulated by EM-
TALA and face dire penalties under it. Dkt. No. 55 at
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14. And as mentioned above, AAPLOG and CMDA'’s
member physicians regularly encounter pregnancy com-
plications that are health-threatening but not life-
threatening. As a result, there is a substantial likeli-
hood that these physicians will violate the Guidance and
face significant penalties.

iv. Traceability

The plaintiffs’ procedural injury is clearly traceable
to the promulgation of the Guidance without notice and
comment, so the Court will not belabor the point.

Likewise, Texas’s injuries are traceable to the Guid-
ance’s interpretation of EMTALA, rather than the stat-
ute itself—as the defendants suggest. Dkt. No. 39 at
23. For purposes of the standing analysis, the Court
must assume that the Guidance contains an impermissi-
ble construction of both the substantive requirements of
EMTALA with regard to abortion and its preemptive
effect. See Cigna Healthcare, 781 F.3d at 191. And
the Guidance’s interpretation of EMTALA is a final
agency action binding on HHS’s enforcement staff.
See infra Section 2.B; see also Wilson v. Comm’r of Soc.
Sec., 378 F.3d 541, 545 (6th Cir. 2004) (“It is an elemental
principle of administrative law that agencies are bound
to follow their own regulations.”); Vitarellt v. Seaton,
359 U.S. 535, 540 (1959); Bureawu of Alcohol, Tobacco &
Firearmsv. Fed. Lab. Rels. Auth., 464 U.S. 89, 96 (1983)
(finding an ALJ bound by ATF guidance).

As a result, HHS enforcement staff are bound by the
Guidance—not EMTALA—to address a failure to pro-
vide an abortion in situations required by EMTALA but
prohibited by state law. Guidance at 1, 5. And under
the Guidance, adherence to state abortion laws govern-
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ing emergency abortions will not be considered a valid
defense or a proper basis for a patient’s transfer in
administrative-enforcement proceedings brought under
EMTALA. Id. at 4-5; see infra Section 2.B.ii.h. So
the threat of punishing doctors and hospitals by civil
monetary penalties and excluding them from Medicare
and state healthcare programs is traceable to the Guid-
ance. And, as demonstrated above, this enforcement
threat is enough to constitute a sovereign injury to
Texas as well as injury by association to AAPLOG and
CMDA. See supra Sections 2.A.i, iii. So traceability
is satisfied for these two injuries.

v. Redressability

The plaintiffs’ injuries will be redressed by a ruling
in their favor. Specifically, the plaintiffs request that
the Court not only set aside the Guidance, but also en-
join its enforecement. Dkt. No. 23 at 31.

As to the procedural injury, “[t]he redressability re-
quirement is lighter when the plaintiff asserts depriva-
tion of a procedural right.” FEEOC, 933 F.3d 433, 447
(5th Cir. 2019). “When a litigant is vested with a pro-
cedural right, that litigant has standing if there is some
possibility that the requested relief will prompt the
injury-causing party to reconsider the decision that al-
legedly harmed the litigant.” Massachusetts, 549 U.S.
at 518. A reasonable possibility of “minimal impact” is
enough. United States v. Johnson, 632 F.3d 912, 921
n.45 (5th Cir. 2011) (quoting Save Our Heritage, Inc. v.
Fed. Aviation Adman., 269 F.3d 49, 56 (1st Cir. 2001)).
The Court finds that some possibility exists that the de-
fendants would reconsider issuing the Guidance as writ-
ten if notice-and-comment procedures were followed.
Therefore, an injunction setting aside the Guidance for



64a

failure to conduct notice and comment would redress the
plaintiffs’ procedural injuries.

Separately, a preliminary injunction forbidding HHS
from enforcing the Guidance’s interpretation of EM-
TALA “would safeguard Texas’s sovereign interests.”
EFEOC, 933 F.3d at 449. Such an injunction would re-
store the status quo. It would remove the threat of
EMTALA liability based on the Guidance’s impermissi-
ble interpretation. And Texas hospitals and doctors
would defer to Texas law to supply the standard of care
concerning abortion in medical emergencies. For the
same reasons, the same injunction forbidding enforce-
ment against AAPLOG’s and CMDA’s members would
also remedy the associational injury. The members
would no longer face EMTALA liability for failure to
perform certain abortions required under the Guid-
ance’s interpretation of EMTALA.

B. Final Agency Action

Before the Court may reach the merits, it must also
address whether the Guidance is a final agency action
subject to the Court’s review. “[W]hether an agency
action is final is a jurisdictional issue, not a merits ques-
tion.” FEFEOC, 933 F.3d at 440 n.8. The Administra-
tive Procedure Act provides for judicial review of a “fi-
nal agency action.” 5U.S.C.§704. And anagency ac-
tion is “final” for purposes of the APA where the action
(1) “mark[s] the consummation of the agency’s deci-
sionmaking process” and (2) is “one by which rights or
obligations have been determined, or from which legal
consequences will flow.” Bennett v. Spear, 520 U.S.
154, 178 (1997) (cleaned up). The Guidance satisfies
both conditions, so it is reviewable.
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i. The Guidance is the consummation of HHS’s
decision-making process.

The Guidance is the consummation of HHS’s
decision-making process because it is not “merely tenta-
tive or interlocutory [in] nature.” Bennett, 520 U.S. at
178 (citation omitted). In the Fifth Circuit and else-
where, “guidance letters can mark the ‘consummation’
of an agency’s decision-making process.” Nat’l Pork
Producers Council v. EPA, 635 F.3d 738, 755 (5th Cir.
2011) (citing Her Magjesty the Queen in Right of Ontario
v. EPA, 912 F.2d 1525, 15632 (D.C. Cir. 1990) (holding
that the EPA’s guidance letters were final agency ac-
tions because they “confirm[ed] a definitive position that
ha[d] a direct and immediate impact on the parties”)).
Because the Guidance is “not subject to further Agency
review,” it is final. Sackett v. EPA, 566 U.S. 120, 127
(2012); Data Mktg. P’ship, LP v. U.S. Dep’t of Lab., No.
20-11179, 2022 WL 3440652, at *3-4 (5th Cir. Aug. 17,
2022).

HHS resists this conclusion, arguing that the
Guidance “simply restates the preexisting and long-
understood requirements of the statute” and that “no
administrative enforcement process has even begun”
pursuant to the Guidance. Dkt. No.39 at 35. For the
reasons stated below, the Court disagrees that the Guid-
ance is merely a restatement. See infra Section 3.A.
The Court also disagrees that an enforcement action is
a prerequisite to finality. See FEOC, 933 F.3d at 444-
46 (finding reviewable final agency action despite the
EEOC’s lack of enforcement authority over Texas); F'ro-
zen Food Exp. v. United States, 351 U.S. 40, 44-45 (1956)
(finding an agency’s interpretation of a statute exempt-
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ing certain commodities from regulation immediately
reviewable).

In any event, when reviewing finality, the Court must
take a “pragmatic” approach. U.S. Army Corps of
Eng’rs v. Hawkes Co., 578 U.S. 590, 599 (2016) (quoting
Abbott Labs. v. Gardner, 387 U.S. 136, 149 (1967)).
Nothing within the Guidance suggests “it represents
only an intermediate step in a multi-stage administra-
tive process” of deliberation or that it is subject to fur-
ther agency review. Qureshi v. Holder, 663 F.3d 778,
781 (5th Cir. 2011); Sackett, 566 U.S. at 127. To the
contrary, the Guidance itself states that the “policy”
contained in it is “[e]ffective . . . immediately” and
“should be communicated to all survey and certification
staff and managers immediately.” Guidance at6. Ac-
cordingly, the Court concludes the Guidance is the con-
summation of HHS’s decision-making process.

ii. The Guidance determines obligations under
EMTALA, and legal consequences flow from
it.

The Guidance is also final because it purports to de-
termine “rights or obligations,” and “legal consequences
will flow” from its enforcement. Bennett, 520 U.S. at
178 (citation omitted). On its face, the Guidance “is-
sued to remind hospitals of their existing obligation to
comply with EMTALA and does not contain new policy.”
Guidance at 1. “While mindful but suspicious of the
agency’s own characterization,” the Court must “focus|]
primarily on whether the rule has binding effect on
agency discretion or severely restricts it.” Texas, 809
F.3d at 171 (quoting Pros. & Patients for Customized
Care v. Shalala, 56 F.3d 592, 595 (5th Cir. 1995)).
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“Courts consistently hold that an agency’s guidance
documents binding it and its staff to a legal position pro-
duce legal consequences or determine rights and obliga-
tions, thus meeting the second prong of Benmnett.”
EEOC, 933 F.3d at 441; see Syncor Int’l Corp. v.
Shalala, 127 F.3d 90, 94 (D.C. Cir. 1997) (“The primary
distinction between a substantive rule—really any
rule—and a general statement of policy, then, turns on
whether an agency intends to bind itself to a particular
legal position.”). “[A]n agency pronouncement will be
considered binding as a practical matter if it either ap-
pears on its face to be binding, or is applied by the
agency in a way that indicates it is binding.” Gen. Elec.
Co. v. EPA, 290 F.3d 377, 383 (D.C. Cir. 2002) (citations
omitted). In determining whether agency action binds
the agency, courts look for mandatory language, actions
that restrict the agency’s discretion to adopt a different
view of the law, and the creation of safe harbors from
legal consequences. EFEOC, 933 F.3d at 441-43.

a. The Guidance speaks in mandatory
terms regarding a doctor’s obligation to
perform abortions notwithstanding state
abortion laws.

The Court already found that the Guidance construes
EMTALA to require physicians to perform abortions in
situations not permitted by state law. Supra Section
2.A.i.a. And the Court also found that the Guidance in-
terprets EMTALA to preempt any state law governing
abortion in medical emergencies.  Supra Section
2.A.ib. These positions are not mere recommenda-
tions; they are couched in mandatory language and
backed by the threat of enforcement action.
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The Guidance states that a physician “must” provide
an abortion as stabilizing treatment if he or she believes
it is necessary to stabilize the pregnant woman. Guid-
ance at 1; Letter at 1. And it makes clear that any state
law that “prohibits abortion” or “draws [an] exception
more narrowly than EMTALA[]” is “preempted.”
Guidance at 1; Letter at 1-2. In fact, the Guidance states
that a “hospital cannot” even “cite State law or practice
as the basis for transfer.” Guidance at 4. In no un-
certain terms, it states that “[f]ear of violating state law
through the transfer of the patient cannot prevent the
physician from effectuating the transfer nor can the
physician be shielded from liability for erroneously
complying with state laws that prohibit services such as
abortion or transfer of a patient for an abortion when
the original hospital does not have the capacity to pro-
vide such services.” Id. (emphases added). And, if
there were lingering uncertainty, the Guidance details
the various means by which HHS may enforce its stated
positions—that is, by penalizing hospitals and physi-
cians that fail to provide abortion when EMTALA alleg-
edly requires it. Guidance at 5; Letter at 2. In sum,
the Guidance leaves no doubt that physicians and hospi-
tals must either comply with HHS’s interpretation of
EMTALA or face serious financial consequences.

b. The Guidance binds HHS enforcement
staff to its interpretation of EMTALA.

The Guidance is also binding on HHS as to how
EMTALA will be enforced in light of newly effective
state abortion laws and, in doing so, it withdraws the
agency’s discretion “to adopt a different view of the
law.” KEFEOC, 933 F.3d at 442. This withdrawal distin-
guishes it from unreviewable agency opinions. See 1d.
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Agencies, of course, are bound to follow their own inter-
pretations of statutes. See Wilson, 378 F.3d at 545 (“It
is an elemental principle of administrative law that
agencies are bound to follow their own regulations.”);
Vitarelli, 359 U.S. at 540. And, here, the binding na-
ture of the Guidance is demonstrated by its sender, au-
dience, language, and adoption by the HHS Secretary in
his Letter.

The Guidance was promulgated by the Directors of
the “Quality, Safety & Oversight Group (QSOG) and
Survey & Operations Group (SOG),” the subgroup of
CMS responsible for overseeing Medicare providers’
compliance with HHS standards. Guidance at 1.°
And it is addressed to the “State Survey Agency Direc-
tors,” who are responsible for evaluating alleged EM-
TALA violations. Guidance at 1; Dkt. No. 39 at 19.°
In the “Enforcement” section, the Guidance states that
the Office of the Inspector General'"—the enforcement
arm of HHS—may impose civil monetary penalties and
exclude providers from federal healthcare programs for
EMTALA violations. Guidance at 5. So, on its face, the

8 Quality, Safety & Oversight—General Information, Centers for
Medicare and Medicaid Services, https:/www.cms.gov/Medicare/
Provider-Enrollment-and-Certification/SurveyCertificationGenInfo
(last visited Aug. 23, 2022).

9 State Operations Manual, Appendix V—Interpretive Guide-
lines—Responsibilities of Medicare Participating Hospitals in
Emergency Cases at 5, 21 (July 19, 2019), https://www.cms.gov/
Regulations-andDirective/Directive/Manuals/downloads/som107ap
_v_emerg.pdf.

10 The HHS OIG is authorized to impose civil monetary penalties
and exclude providers from federal healthcare programs for EM-
TALA violations. 42 C.F.R. § 1003.500(a).
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Guidance’s interpretation of EMTALA is binding upon
the OIG in its enforcement activities.

Furthermore, Secretary Becerra, in his Letter, re-
fers to the Guidance and cites its contents regarding
HHS’s “enforcement” of EMTALA in the wake of
Dobbs. Letter at 1. And the Guidance itself also
states that the “policy” contained in it is “[e]ffective

immediately” and “should be communicated to all
survey and certification staff and managers immedi-
ately.” Guidance at 6. This makes clear that state
survey agencies and HHS certification staff should re-
view EMTALA compliance according to the Guidance’s
interpretation. There can be little doubt, then, that the
Guidance represents HHS’s official view of EMTALA li-
ability and enforcement with regards to abortion and
state laws restricting abortion.

In practice, the Guidance removes adherence to state
abortion laws as a valid defense in administrative
EMTALA-enforcement proceedings. For example, if
a hospital fails to provide an abortion when required un-
der the Guidance’s interpretation of EMTALA, the hos-
pital would be subject to an administrative enforcement
action by the OIG. 42 § 1395dd(1)(A), (B) (incorporat-
ing administrative enforcement and hearing procedures
contained in Section 1320a-7a). In determining wheth-
er to bring the action, the OIG would not consider ad-
herence to state abortion laws as a defense or basis for
transfer satisfying EMTALA obligations. See Guid-
ance at 4-5; Sameena Inc. v. U.S. Aiwr Force, 147 F.3d
1148, 1153 (9th Cir. 1998) (collecting cases) (“The Su-
preme Court has long recognized that a federal agency
is obliged to abide by the regulations it promulgates.”).
And in a hearing before an administrative law judge, the
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ALJ would also not consider a defense based on adher-
ence to state abortion laws because the ALJ is likewise
bound by HHS’s interpretation of EMTALA. See 42
C.F.R. § 1005.4(c)(1) (“The ALJ does not have the au-
thority to . . . [flind invalid or refuse to follow Fed-
eral statutes or regulations or secretarial delegations of
authority.”); ATF, 464 U.S. at 96 (noting an ALJ was
bound by ATF guidance). And although the hospital may
seek review from the court of appeals—which would not
be bound by the Guidance, 42 U.S.C. § 1320a-7a(e)—the
legal ramifications until that review are directly tracea-
ble to the Guidance.

c. The Guidance’s interpretation is at the
heart of the Idaho suit.

The Guidance’s interpretation of EMTALA has also
been “applied by the agency in a way that indicates it is
binding” in the federal government’s ongoing suit
against the State of Idaho. Gen. Elec., 290 F.3d at 383
(citation omitted); see United States v. Idaho, No. 1:22-
CV-329, Dkt. No. 1 1 24 (D. Idaho, Aug. 2, 2022).
There, the United States cites the Guidance in support
of its argument that “there are some pregnancy-related
emergency medical conditions—including, but not lim-
ited to, ectopic pregnancy, severe preeclampsia, or a
pregnancy complication threatening septic infections or
hemorrhage—for which a physician could determine
that the necessary stabilizing treatment is care that
could be deemed an ‘abortion’ under Idaho law,” and
“[iln that scenario, EMTALA requires the hospital to
provide that stabilizing treatment.” Id. (footnote
omitted) (citing the Guidance). Though the suit is
based on EMTALA itself rather than the Guidance, it
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demonstrates that the Guidance contains HHS’s official
interpretation of EMTALA.

d. The Guidance provides hospitals and
physicians with a “safe harbor” from
state law.

Finally, the Guidance outlines a norm or “safe har-
bor” by which private parties may “shape their actions”
to avoid EMTALA liability. EEOC, 933 F.3d at 442 (ci-
tation omitted). The Guidance interprets EMTALA to
require physicians to perform abortions in situations not
permitted by state law and to preempt any state law
governing abortion in medical emergencies. Supra
Sections 2.A.i.a, b. Thus, the Guidance purports to
provide hospitals and physicians with a complete de-
fense against countervailing state abortion laws.
When physicians have doubts about whether an abortion
is required under EMTALA but prohibited under state
law, the Guidance is clear: “EMTALA must be fol-
lowed.” Guidance at 4.

% & &

In many ways, the agency action here parallels that
in Texasv. FEOC. 933 F.3d 433. In that case, the Fifth
Circuit dealt with the Equal Employment Opportunity
Commission’s enforcement guidance that claimed blan-
ket bans on hiring individuals with criminal records
were violations of Title VII. FEFEOC, 933 F.3d at 437-38.
Even where the Commission did not have the ability to
directly enforce this guidance against state employers
by imposing penalties on them, the court found that the
guidance was a final agency action because: (1) it ex-
pressed a legal position binding on the Commission’s
staff that blanket bans were unlawful; (2) it limited the
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Commission’s staff to an analytical method in conduect-
ing Title VII investigations; and (3) it outlined safe har-
bors on which parties may rely to shape their actions to
avoid Title VII disparate-impact liability. [d. at 441-
44,

As in FEOC, the Guidance (1) binds HHS staff to a
legal position that EMTALA requires doctors to per-
form abortions even when state law prohibits; (2) sub-
jects HHS staff to an obligation to investigate and en-
force EMTALA under the Guidance’s interpretation;
and (3) purports to provide hospitals and physicians a
complete defense by preemption of countervailing state
abortion laws. And unlike the Commission in EEOC,
HHS has the power to enforce EMTALA against both
state and private parties according to its interpreta-
tions. See § 1395dd(d)(1); 42 U.S.C. § 1320a-7a(c); see
also 42 C.F.R. § 1003.500-20.

The case for reviewability here, then, is even more
compelling than in EEOC: The Guidance determines
the “rights or obligations” of medical providers and
HHS staff under EMTALA, and it produces “legal con-
sequences” for failure to conform to them. Bennett,
520 U.S. at 178 (cleaned up). It is reviewable final
agency action.

3. Likelihood of Success

The Court need not reach all of the plaintiffs’ argu-
ments to resolve their motion. The Court concludes
that the plaintiffs have demonstrated a substantial like-
lihood of success on the merits of two of their claims.
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A. The HHS Guidance likely exceeds its statutory
authority and is not a permissible construction of
EMTALA.

A federal agency cannot act absent congressional au-
thorization. La. Pub. Serv. Comm™n v. FCC, 476 U.S.
355, 374 (1986). It cannot confer power upon itself.
Id. “To permit an agency to expand its power in the
face of a congressional limitation on its jurisdiction
would be to grant to the agency power to override Con-
gress.” Id. at 374-75. Furthermore, under the APA,
courts must “hold unlawful and set aside agency action”
that is “in excess of statutory jurisdiction, authority,
or limitations, or short of statutory right.” 5 U.S.C.
§ 706(2)(C). And here, as discussed above, final agency
action occurred.

When reviewing an agency’s construction of a statute
under the two-step Chevron framework," a court must
first determine whether “Congress delegated authority

11 The Court recognizes that the Chevron framework may have
fallen out of favor. The Supreme Court recently decided two cases
where Chevron could have applied, but it received no reference, let
alone deference. See Becerra v. Empire Health Found., for Val-
ley Hosp. Med. Ctr., 142 S. Ct. 2354, 2362 (2022); Am. Hosp. Ass'n
v. Becerra, 142 S. Ct. 1896, 1904 (2022). By contrast, in another
recent case, the Supreme Court crystalized the long-developing
major-questions doctrine. See West Virginia. v. EPA, 142 S. Ct.
2587, 2607-14 (2022). There, the majority again made no mention
of Chevron. Here, the Court refrains from evaluating Chevron’s
vitality and applies its framework out of an abundance of caution
and in light of fairly recent Fifth Circuit precedent applying Chev-
ron. See W & T Offshore, Inc. v. Bernhardt, 946 F.3d 227, 233-34
(5th Cir. 2019). If Chevron’s framework did not apply, however,
the Court’s conclusions here would stand on even firmer ground.
In any event, HHS’s interpretation of EMTALA is likely imper-
missible.
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to the agency generally to make rules carrying the force
of law, and that the agency interpretation claiming def-
erence was promulgated in the exercise of that author-
ity.” United States v. Mead Corp., 533 U.S. 218, 226-
27 (2001) (citing and explaining Chevron, U.S.A., Inc. v.
Nat. Res. Def. Council, Inc., 467 U.S. 837 (1984)). If
such delegation of authority exists, a court must use the
“traditional tools of statutory construction” to ascertain
“whether Congress has directly spoken to the precise
question at issue.” Chevron, 467 U.S. at 837, 842, 843
& n.9. If Congress has directly spoken to the precise
issue, a court “must give effect to the unambiguously ex-
pressed intent of Congress.” Id. at 842-43. But “if
the statute is silent or ambiguous with respect to the
specific issue, the question for the court is whether the
agency’s answer is based on a permissible construction
of the statute.” Id. at 843. Here, the HHS Secretary
has expressly delegated authority to “prescribe such
regulations as may be necessary to carry out the admin-
istration of the insurance programs” under Medicare.
§ 1395hh(a)(1). So the Court proceeds to Chevron
steps one and two.

Applying Chevron’s first step, the Court finds that
Congress has not spoken to the “precise question at
issue”—EMTALA’s requirements as they pertain to
abortion. See Chevron, 467 U.S. at 843. Specifically,
the question at issue here is whether Congress has di-
rectly addressed whether physicians must perform abor-
tions when they believe that it would resolve a pregnant
woman’s emergency medical condition, rrespective of
the unborn child’s health and state law. Congress has
not. EMTALA, by its terms, does not require any par-
ticular stabilization procedure except one: delivery of
the unborn child and the placenta. § 1395dd(e)(3) (de-
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fining “to stabilize” and “stabilized” to mean delivery,
including the placenta, with respect to a pregnant
woman who is having contractions). Outside of requir-
ing delivery of the child when a mother experiences con-
tractions, EMTALA provides no roadmap for doctors
when their duty to a pregnant woman and her unborn
child may conflict. That Congress spoke clearly in the
context of contractions reinforces that it did not specifi-
cally address pregnancy complications through its gen-
eral requirements regarding emergency medical condi-
tions and their stabilization. It could have addressed
abortion. Butit did not. And since it did not, the first
step cannot be the only step in the Court’s analysis.

At step two of Chevron, the Court asks whether
HHS’s interpretation of EMTALA—which eliminates
the duty of emergency care to an unborn child when it
conflicts with the health of the mother—is a “permissi-
ble construction of the statute.” Chevron, 467 U.S. at
843. For the reasons stated below, it is not.

i. EMTALA creates obligations to stabilize both
a pregnant woman and her unborn child, and
it fails to resolve the tension when those du-
ties conflict.

The statute explicitly gives hospitals the discretion to
“determinel[] that the individual has an emergency med-
ical condition.” § 1395dd(b)(1). When a physician finds
that an emergency medical condition is present, the hos-
pital must either stabilize or transfer the patient. Id.
EMTALA defines “stabilize” as “to provide such medi-
cal treatment of the condition as may be necessary to
assure, within reasonable medical probability, that no
material deterioration of the condition is likely to result
from or occur during the transfer of the individual from
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a facility.” § 1395dd(e)(3)(A). These provisions pro-
vide doctors and hospitals with discretion to discern an
emergency medical condition and to stabilize it accord-
ingly.

In the case of a pregnant woman, however, EMTALA
imposes obligations with respect to both the pregnant
woman and her unborn child. The statute defines “emer-
gency medical condition” to include conditions that
“plac[e] the health of the individual (or, with respect to
a pregnant woman, the health of the woman or her un-
born child) in serious jeopardy.” § 1395dd(e)(1)(A)@)
(emphasis added). Soin the case of a pregnant woman,
a physician’s duty to screen and to stabilize or transfer
appropriately applies equally to the pregnant woman
and her unborn child. See § 1395dd(a), (b)(1), (e)(1)(A).
And the Court must consider both duties when inter-
preting the statute. Asadi v. G.E. Energy (USA),
LLC, 720 F.3d 620, 622 (5th Cir. 2013) (“In construing a
statute, a court should give effect, if possible, to every
word and every provision Congress used.”).

EMTALA’s equal obligations to the pregnant woman
and her unborn child create a potential conflict in duties
that the statute does not resolve. Imagine a mother
has a pregnancy-related emergency medical condition
where, if she carries the child to term, the child will live
but a serious impairment of a bodily function will result,
which is, by definition, an emergency medical condition.
See § 1395dd(e)(1)(A)(i), (iii) (“serious impairment to
bodily functions” or “serious dysfunction of any bodily
organ or part”). If the doctor aborts the child, the
mother will retain the bodily function. What is the
physician’s EMTALA obligation then? The physician
could (1) abort the child—prioritizing the health of the
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mother over the life of the child—despite independent
EMTALA obligations to the child; or (2) keep the child
in gestation and fail to stabilize the mother’s emergency
medical condition, causing her to lose the function.
EMTALA provides no answers to this dilemma. See
Dobbs, 142 S. Ct. at 2265 (recognizing that abortion pre-
sents “a question of profound moral and social impor-
tance”).

In other words, where emergency medical conditions
threaten the health of both the pregnant woman and the
unborn child, EMTALA leaves that conflict unre-
solved.” Naturally, the question arises then: who must
resolve that conflict? As explained below, doctors
must—in accordance with state law.

12 Tn a less-contested provision, EMTALA appears to even prior-
itize the life of the unborn child in cases of pregnancy complications
accompanying contractions. For example, where a pregnant
woman is having contractions and “there is inadequate time to ef-
fect a safe transfer to another hospital before delivery,” or a
“transfer may pose a threat to the health or safety of the woman or
the unborn child,” EMTALA requires the delivery of the child.
§ 1395dd(e)(1)(B), (e)(3); see also § 1395dd(e)(2)(A) (“transfer

in which the transferring hospital provides the medical
treatment within its capacity which minimizes the risks to the indi-
vidual’s health and, in the case of a woman in labor, the health of
the unborn child”). In contrast with delivery, EMTALA does not
mention abortion, nor does it purport to resolve conflicts between
the health of the unborn child or the woman. These were gaps in
the statute that were left for the states, rather than HHS, to fill.
See generally §§ 1395 (Medicare prohibition on supervising or con-
trolling the practice of medicine), 1395dd(f) (the EMTALA anti-
preemption provision).
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ii. EMTALA makes clear that—absent direct
conflicts with state law—it does not preempt
state law.

The text of EMTALA recognizes a presumption of
non-preemption. It claims preemption only where a
state law requirement “directly conflicts” with EMTALA
requirements. § 1395dd(f); see Cipollone v. Liggett
Grp., Inc., 505 U.S. 504, 517 (1992) (“Congress’ enact-
ment of a provision defining the pre-emptive reach of a
statute implies that matters beyond that reach are not
pre-empted.”).  Otherwise, state law controls. As
stated by the Second Circuit, “[t]his demonstrates that
one of Congress’s objectives was that EMTALA would
peacefully coexist with applicable state requirements.”
Hardyv. N.Y.C Health & Hosp. Corp., 164 F.3d 789, 795
(2d Cir. 1999). Moreover, the general “presumption
against the pre-emption of state police power regula-
tions ... reinforces the appropriateness of a nar-
row reading” of the statutory language. Cipollone, 505
U.S. at 518. Indeed, “[i]n all pre-emption cases, and
particularly in those in which Congress has legislated

in a field which the States have traditionally occu-
pied,” courts must “start with the assumption that the
historic police powers of the States were not to be su-
perseded by the Federal Act unless that was the clear
and manifest purpose of Congress.” Medtronic, Inc. v.
Lohr, 518 U.S. 470,485 (1996) (cleaned up)(quoting Rice
v. Santa Fe Elevator Corp., 331 U.S. 218, 230 (1947)).
This “approach is consistent with both federalism con-
cerns and the historic primacy of state regulation of
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matters of health and safety.” Id."® This deference to
state law crystalizes in the context of abortion.

iii. Because EMTALA does not resolve situa-
tions where both a pregnant woman and her
unborn child face emergencies, it does not
preempt state laws addressing that circum-
stance.

As discussed, EMTALA is unclear about the obliga-
tions of doctors in cases of conflict between the health of
a pregnant woman and her unborn child. Accordingly,
there is no direct conflict between EMTALA and state
laws that attempt to address that circumstance. Thus,
in this case, EMTALA does not preempt Texas’s abor-
tion law.

In every preemption analysis, Congress’s purpose “is
the ultimate touchstone.” Cipollone, 505 U.S. at 516
(quoting Malone v. White Motor Corp., 435 U.S. 497, 504
(1978)). To discern congressional purpose, the Court
looks to the words Congress wrote in the statute.
Here, EMTALA'’s savings clause states that “[t]he pro-
visions of this section do not preempt any State or local
law requirement, except to the extent that the require-
ment directly conflicts with a requirement of this sec-
tion.” §1395dd(f). The Second Circuit and other dis-
trict courts have uniformly construed this savings clause
as an ordinary conflicts-preemption provision. See

13 Relevant here, courts have also found that “EMTALA’s defer-
ence to state law” is apparent in other parts of the statute such as
its “express adoption of state law as to the damages recoverable.”
Hardy, 164 F.3d at 793 (citing § 1395dd(d)(2)(A)). The statute
also accommodates practical local limitations with regards to sta-
bilization. § 1395dd(b)(1)(A) (limiting the stabilization to that
possible “within the staff and facilities available at the hospital”).
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Hardy, 164 F.3d at 795; see, e.g., Rodriguez v. Laredo
Reg’l Med. Ctr., L.P.,No. 5:21-CV-43, 2021 WL 7906834,
at *2 (S.D. Tex. July 12, 2021). This Court does the
same. Under the conflict-preemption test, a state stat-
ute “directly conflicts” with federal law where (1) it is
impossible for a person to comply with both the state law
and EMTALA; or (2) where the state law “stands as an
obstacle to the accomplishment and execution of the full
purposes and objectives of Congress.” Crosby v. Nat’l
Foreign Trade Council, 530 U.S. 363, 372-73 (2000)
(quoting Hines v. Davidowitz, 312 U.S. 52, 67 (1941)) (ci-
tations omitted); Hardy, 164 F.3d at 795.

Here, it is not impossible for hospitals and physicians
to comply with both Texas law and EMTALA. Con-
gress imposed the obligations to screen, stabilize, and
transfer equally to the pregnant woman and her unborn
child. See § 1395dd(e)(1)(A). But EMTALA provides
no instructions on what a physician is to do when there
is a conflict between the health of the mother and the
unborn child. State law fills this void. See § 1395dd(f).
And nothing about the way Texas has filled that void—
permitting abortions to protect the mother’s life or to
avoid a serious risk of substantial impairment of a major
bodily function—makes the provision of stabilizing care
impossible. Thus, impossibility preemption presents
no problem here.

For similar reasons, Texas law does not stand as an
“obstacle to the accomplishment and execution of the
full purposes and objectives of Congress.” Crosby, 530
U.S. at 373 (quoting Hines, 312 U.S. at 67). The pri-
mary purpose of EMTALA is to “to prevent ‘patient
dumping,” which is the practice of refusing to treat pa-
tients who are unable to pay.” Marshall ex rel. Mar-
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shall v. E. Carroll Par. Hosp. Serv. Dist., 134 F.3d 319,
322 (5th Cir. 1998) (collecting cases); see Hardy, 164
F.3d at 795 (recognizing that EMTALA’s core purpose
is “to prevent hospitals from failing to examine and sta-
bilize uninsured patients who seek emergency treat-
ment”). Here, Texas law, which seeks to balance the
health of the mother and the unborn child in the context
of abortion—however successful or unsuccessful—does
not undermine the provision of care to the indigent or
uninsured. It does not compel the “rejection of pa-
tients.” See Harry v. Marchant, 291 F.3d 767, 774
(11th Cir. 2002).

To be sure, EMTALA has more than one purpose.
HHS correctly asserts EMTALA was also designed to
require stabilizing emergency care for all patients, re-
gardless of their financial capacities. Dkt. No. 39 at 39.
But, critically, in the case of a pregnant woman, physi-
cians must provide emergency care to both the pregnant
mother and her unborn child when necessary. Protect-
ing the health of both appears to be the particular con-
gressional objective at issue here, and Congress pro-
vides no specific instructions on how to accomplish it.
In fact, Congress amended EMTALA in 1989 specifi-
cally to provide care for the “unborn child,” by inserting
that phrase into the statutory definition of “emergency
medical condition” and its discussion of when transfer is
“appropriate.” Compare 42 U.S.C. § 1395dd(c), (e),
Pub. L. 99-272, 100 Stat. 164, 165-67 (1986), with 42
U.S.C. § 1395dd(c), (e), Pub. L. No. 101-239, 103 Stat.
245, 2246-49 (1989)." In so doing, Congress called par-

14 That is not to say that the original version expressed no concern
for the unborn child. To the contrary, the original version defined
“active labor” separate from “emergency medical condition” to in-
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ticular attention to the health of the “unborn child.”
Those provisions remain unchanged today. Accord-
ingly, where a state seeks to balance the health interests
of a pregnant woman and her unborn child in emergency
care, it carries out—rather than poses an obstacle to—
the purposes of Congress. Again, state law fills the
gap left by EMTALA. The presumption against
preemption—a particularly strong presumption when,
as here, Congress legislates in an area traditionally left
to the states—Dbolsters this conclusion. See Medtronic,
518 U.S. at 485 (recognizing the “historic primacy of
state regulation of matters of health and safety”).

Texas’s Human Life Protection Act, for example, de-
fines what an abortion is and when it is appropriate. It
permits an abortion when the pregnant female “has a
life-threatening physical condition aggravated by,
caused by, or arising from a pregnancy that places the
female at risk of death or poses a serious risk of substan-
tial impairment of a major bodily function unless the
abortion is performed or induced.” H.B. 1280 §2(to be
codified at Tex. Health & Safety Code 170A.002(b)(2)).
And, where this exception applies, the physician is re-
quired to perform “the abortion in a manner that, in the
exercise of reasonable medical judgment, provides the
best opportunity for the unborn child to survive unless”
that manner would create “a greater risk of the preg-
nant female’s death” or “a serious risk of substantial im-
pairment of a major bodily function of the pregnant fe-
male.” Id. (to be codified at Tex. Health & Safety Code

clude a situation in which the labor was such that “a transfer may
pose a threat of the health and safety of the patient or the unborn
child.” § 1395dd(e)(2)(C), 100 Stat. at 166.
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170A.002(b)(3)).” Further, Texas law removes from its
definition of abortion any act done “with the intent to (A)
save the life or preserve the health of an unborn child;
(B) remove a dead, unborn child whose death was caused
by spontaneous abortion; or (C) remove an ectopic preg-
nancy.” Id. In absence of EMTALA directives gov-
erning a physician’s course of conduct where there is
conflict between the health of the mother and the un-
born child, this law controls in the State of Texas.

Matter of Baby K, perhaps HHS’s strongest case,
does not compel a contrary conclusion. There, the
Fourth Circuit held that EMTALA preempted a seem-
ingly contradictory state law. 16 F.3d 590, 597 (4th
Cir. 1994). Specifically, it found that a physician’s duty
to stabilize a baby under EMTALA preempted a Vir-
ginia statute allowing physicians to withhold medical
treatment that they deem to be “medically or ethically
inappropriate.” Id. (quoting Va.Code Ann. § 54.1-2990
(1993)). Unlike in the context of abortion, however,
Baby K had already been delivered. The baby—and
the baby alone—had an emergency medical condition
that required stabilization under EMTALA. Id. at
592-93. Thus, stabilizing treatment entailed no balanc-
ing between the duty to the mother and the duty to the
baby. The mother was fine. And, as discussed above,
it is the conflict in treatment duties, which only arises in
the case of a pregnant woman, that takes abortion out-
side the realm of conflict preemption. Thus, the ques-

5 Texas law defines abortion as “the act of using or prescribing an
instrument, a drug, a medicine, or any other substance, device, or
means with the intent to cause the death of an unborn child of
a woman known to be pregnant.” Tex. Health & Safety Code
§ 245.002.
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tion before the Court today—one that is particular to
abortion—is unaddressed by Matter of Baby K."° As if
it needed repeating, the abortion context is unique.

In sum, the Court agrees with HHS that EMTALA
creates no express exceptions of possible stabilizing
treatments. Dkt. No. 39 at24, 39. The statute, how-
ever, does not resolve how stabilizing treatments must
be provided when a doctor’s duties to a pregnant woman
and her unborn child possibly conflict. That question
is left unanswered. Accordingly, there is no direct
conflict, and EMTALA leaves it to the states. See
§ 1395dd(f).

iv. The HHS Guidance goes beyond the statute
because it purports to require abortions when
physicians believe an abortion will stabilize a
pregnant woman’s emergency medical condi-
tion irrespective of the unborn child’s health
and state law.

Having concluded that EMTALA leaves unresolved
the conflict between emergency medical conditions that
threaten the health of both the pregnant woman and the

16 A handful of courts have referred to—primarily in dicta—
EMTALA'’s requirements as they relate to abortion. All of these
cases predate Dobbs and thus do not control. 142 S. Ct. 2228; See,
e.g., Planned Parenthood of Wis., Inc. v. Schimel, 806 F.3d 908, 909
(Tth Cir. 2015) (discussing the duties of hospital emergency depart-
ments to provide emergency care generally in the context of evalu-
ating constitutionality of admitting privileges for abortion clinics);
Planned Parenthood of Greater Tex. Surgical Health Servs. v. Ab-
bott, 951 F. Supp. 2d 891,899-900 (W.D. Tex. 2013) (same), rev’d in
part, 748 ¥.3d 583 (5th Cir. 2014). Even in these cases, however, it
is far from clear that courts have interpreted EMTALA to require
stabilization through abortion in contravention of state laws that re-
strict abortion.
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unborn child—and therefore that it does not preempt
state law filling that void—it becomes clear the Guid-
ance goes beyond the language of the statute. The
Guidance requires physicians to perform abortions
when they believe that an abortion would resolve a preg-
nant woman’s emergency medical condition irrespective
of the unborn child’s health and contrary state law. It
states that “if a physician believes that a pregnant pa-
tient presenting at an emergency department is experi-
encing an emergency medical condition as defined by
EMTALA, and that abortion is the stabilizing treatment
necessary to resolve that condition, the physician must
provide that treatment.” Guidance at 1. Ifthat treat-
ment, abortion, is banned by state law or only allowed in
narrower circumstances than the Guidance would allow,
“that state law is preempted.” Id. The Guidance con-
spicuously eliminates the physician’s statutory duty to
stabilize the health of the “unborn child” when in serious
jeopardy.  Compare id., with § 1395dd(e)(1)(A)@).
Accordingly, it purports to resolve the conflict between
the health of the pregnant woman and the unborn child
where EMTALA does not. And by claiming that state
abortion laws are preempted—despite resolving con-
flicts that EMTALA plainly did not address—the Guid-
ance stands contrary to the statute.'

17 Contrary to HHS’s argument, prior guidance letters do not re-
quire otherwise. Dkt. No. 39 at 20, 27. They did not purport to
require abortion in contradiction of state law and were issued be-
fore the Dobbs decision explained that there is no constitutional
right to abortion. See U.S. Dep’t of Health and Human Servs. Off.
for Civil Rights, “Guidance on Nondiscrimination Protections un-
der the Church Amendments for Health CarePersonnel,” (Sept. 17,
2021); U.S. Dep’t of Health and Human Servs. Ctrs. for Medicare
and Medicaid Servs, “Reinforcement of EMTALA Obligations spe-
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When confronted with the conspicuous omission of
the reference to the health of the “unborn child” in the
Guidance’s explanation of “emergency medical condi-
tions,” HHS expressed little concern. Tr.at87. Inits
view, the Guidance addresses a non-exhaustive defini-
tion of “emergency medical condition” as defined by the
statute. Id. So then, the Guidance merely provides
examples of what an emergency medical condition may
include. Id. This ostensibly modest reading of the
Guidance goes too far for two reasons.

First, the Guidance’s definition of “emergency medi-
cal condition” tracks all other elements of the statute’s
definition of an emergency medical condition in subsec-
tion (A)." See § 1395dd(e)(1). The only component
that is omitted, is the concern for the “unborn child.”
See § 1395dd(e)(1)(A)(i). A comparison illustrates this
point.

The Guidance provides that an emergency medical
condition:

includes medical conditions with acute symptoms of
sufficient severity that, in the absence of immediate
medical attention, could place the health of a person

cific to Patients who are Pregnant or are Experiencing Pregnancy
Loss,” (Sept. 17, 2021).

8 The Guidance also excludes Subsection B, which further ex-
presses concern for the unborn child when complications during
contractions arise. See § 1395dd(e)(1)(B) (defining an emergency
medical condition with respect to a pregnant woman experiencing
contractions as when (i) “there is inadequate time to effect a safe
transfer to another hospital before delivery, or (ii) that transfer
may pose a threat to the health or safety of the woman or the un-
born child”) (emphasis added). It contains only one reference to
“unborn child” in the entire document. Guidance at 3.
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(including pregnant patients) in serious jeopardy, or
result in a serious impairment or dysfunection of bod-
ily functions or any bodily organ.

Guidance at 3. While the statute states that an emer-
gency medical condition is:

a medical condition manifesting itself by acute symp-
toms of sufficient severity (including severe pain)
such that the absence of immediate medical attention
could reasonably be expected to result in—(i) placing
the health of the individual (or, with respect to a
pregnant woman, the health of the woman or her un-
born child) in serious jeopardy, (ii) serious impair-
ment to bodily functions, or (iii) serious dysfunction
of any bodily organ or part.

§ 1395dd(e)(1)(A) (emphasis added).

Second, even if the Court accepted HHS’s assertion
that it does not purport to provide a full definition of an
emergency medical condition in its Guidance, the omis-
sion is not trivial in this context. HHS issued the Guid-
ance on the heels of Dobbs to explicitly address pregnant
women and the subject of abortion. See Guidance at 1
(titled “Reinforcement of EMTALA Obligations specific
to Patients who are Pregnant or are Experiencing Preg-
nancy Loss”). A completely understandable response.
State governments, nonprofit organizations, physicians,
hospitals, and the federal government are all seeking to
understand how existing laws—like EMTALA—and fu-
ture laws—like Texas’s Human Life Protection Act—
apply in a post-Dobbs world. This endeavor entails dif-
ficult questions that must be carefully addressed. But
under the plain language of EMTALA, physicians must
provide care for pregnant women when their health is
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put in jeopardy and must do the same when the health
of the unborn child is put in jeopardy. § 1395dd(e)(1)(A).
The statute expresses explicit concern for the unborn
child. This concernis critical to understanding how the
statute approaches abortion—if at all.

In such a case, the Court finds it difficult to square a
statute that instructs physicians to provide care for both
the pregnant woman and the unborn child with purport-
edly explanatory guidance excluding the health of the
unborn child as a consideration when providing care for
a mother. If there ever were a time to include the full
definition of an emergency medical condition, the abor-
tion context would be it.

v. The Medicare Act’s prohibition of federal in-
terference with the practice of medicine also
undercuts the Guidance.

When interpreting a statute, courts must not read
specific provisions in isolation. See United Sav. Assn
of Tex. v. Timbers of Inwood Forest Assocs., Ltd., 484
U.S. 365, 371 (1988) (explaining that “[s]tatutory con-
struction . .. 1is a holistic endeavor”). Here, the
surrounding statutory context undermines HHS’s read-
ing of EMTALA. EMTALA is subject to the Medicare
Act’s prohibition that “[nJothing in this subchapter,”
which includes EMTALA, “shall be construed to author-
ize any Federal officer or employee to exercise any su-
pervision or control over the practice of medicine or the
manner in which medical services are provided.” 42
U.S.C. § 1395. Courts across the country uniformly
hold that this section prohibits Medicare regulations
that “direct or prohibit any kind of treatment or diagno-
sis”; “favor one procedure over another”; or “influence
the judgment of medical professionals.” Goodman v.
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Sullivan, 891 F.2d 449, 451 (2d Cir. 1989)."” The Guid-
ance attempts to do just that.

Contrary to its disclaimer, the Guidance is not mere
a “remind[er]” of existing EMTALA obligations. See
Guidance at 1. Rather, it states that a physician
“must” provide an abortion if he or she believes that it
is the stabilizing treatment fora pregnant woman’s emer-
gency medical condition. Id. As explained above, this
removes the health of the unborn child from the physi-
cian’s stabilization determination, thereby “influenc[ing]
the judgment of medical professionals.” See Sullivan,
891 F.2d at 451.* By changing the statutory calculus,

19 See also Mount Sinai Hosp., 517 F.2d at 345 (upholding post-
treatment recoupment review for Medicare reimbursement be-
cause it does not interfere with “the provider’s decision” of
“[w]hether certain treatment reasonably appears to be medically
necessary at the time of” treatment); United States v. Univ. Hosp.,
State Univ. of N.Y.at Stony Brook, 729 F.2d 144, 160 (2d Cir. 1984)
(reading Section 1395 as a “congressional policy against the in-
volvement of federal personnel in medical treatment decisions”);
Coll. of Am. Pathologists v. Heckler, 734 F.2d 859, 868 (D.C. Cir.
1984) (reading Section 1395 to prohibit interference with the doc-
tor-patient relationship); Am. Med. Ass’n v. Weinberger, 522 F.2d
921, 925 (7th Cir. 1975) (reading Section 1395 to forbid regulations
that “may have the effect of directly influencing a doctor’s decision
on what type of medical treatment will be provided”).

% The Guidance also threatens to enforce its interpretation by
penalizing hospitals and physicians that fail to stabilize by provid-
ing an abortion. Guidance at 5 (describing potential exclusion
from Medicare and other state healthcare programs as well as civil
monetary penalties “on a hospital ($119,942 for hospitals with over
100 beds, $59,973 for hospitals under 100 beds/per violation) or
physician ($119,942/violation)”); see also Letter at 2. This likely
will “have the effect of directly influencing a doctor’s decision on
what type of medical treatment will be provided.” Am. Med.
Ass’n, 522 F.2d at 925.
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the Guidance impermissibly “favor[s] one procedure”—
abortion—“over another.” See id. The plain lan-
guage of this provision, and case law interpreting it, pro-
hibits this type of interference.

vi. HHS’s remaining counterarguments fall
short.

Contrary to the defendants’ suggestion, EMTALA’s
consent provision does not resolve the potential conflict
between the health of the mother and the health of the
unborn child. While the defendants correctly recog-
nize that EMTALA does not “require a provider to pri-
oritize the fetus’s health over the life or health of its
mother,” they also assert that “EMTALA’s text leaves
that balancing to the pregnant patient—who may de-
cide, after weighing the risks and benefits, whether to
accept or refuse” an abortion. Dkt. No. 39 at 41 (citing
§ 1395dd(b)(2)); Tr. at 103. As shown above, however,
EMTALA leaves that balancing to doctors, who must
comply with state law. The provision the defendants
cite in support—Section 1395dd(b)(2)—only provides
that a hospital is deemed to have satisfied its duty to
stabilize if the individual refuses to consent to stabilizing
treatment. It says nothing about abortion and does not
confer upon the mother the unqualified right to abort
her child—especially so, when EMTALA imposes equal
stabilization obligations with respect to the unborn child
and the particular abortion would violate state law.

HHS attempts to sidestep the statute’s concern for
the unborn child in another way. Inits view, when pre-
sented with a pregnant woman, doctors first must deter-
mine whether the mother and unborn child have emer-
gency medical conditions. Tr.at 102-03. If the doctor
determines that the mother has an emergency medical
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condition—and, in this example, that the unborn child
does not—step one is complete. Id. Then the doctor
proceeds to step two: determining the stabilizing
treatment for the mother. Id. If that stabilizing
treatment is abortion, so be it. Because the unborn
child did not have an emergency medical condition at
step one, the doctor does not proceed to step two and
has no stabilizing obligation to the unborn child.

This interpretation strains the statutory text. No
one disputes that attempting an abortion puts the health
of the unborn child “in serious jeopardy,” thereby creat-
ing an EMC that must be stabilized. See § 1395dd(b),
(e). Under HHS’s reading, if the doctor initially deter-
mines that the unborn child does not have an emergency
medical condition, the doctor must then close his or her
eyes to the unborn child’s health for the remainder of
the treatment. This directly conflicts with the doctor’s
ongoing duty to provide care for both the mother and
the unborn child when stabilizing a pregnant woman.
See § 1395dd(e)(1)(A)(i). Because the doctor has a duty
to both, EMTALA does not require the doctor to intro-
duce an emergency medical condition to one in order to
stabilize the other. Again, EMTALA does not say how
to balance both interests. It leaves that determination
to the doctor, who is bound by state law.”

2l Two additional observations warrant brief mention. First,
there seems to be no limit to the defendant’s interpretation; in their
view, EMTALA’s requirement to stabilize a patient always prevails
over a state law governing medical care. Tr. at 104-08. That
broad view of EMTALA’s preemptive effect is at odds with the
text’s narrower understanding of when state laws are preempted.
See Section 1395dd(f). Moreover, it would be strange to read
EMTALA to occupy the entire field of emergency care—leaving no
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For all of the foregoing reasons, the Court concludes

that the HHS Guidance is an impermissible construction
of EMTALA.

B. HHS did not follow the Medicare Act’s mandatory
procedures before imposing a statement of policy
establishing a substantive legal standard.

In addition to concluding that the Guidance is unau-
thorized, the Court concludes that the plaintiffs have
demonstrated a substantial likelihood of success on their
claim that HHS failed to conduct notice and comment as
required under Medicare-specific notice-and-comment
procedures.

i. As a statement of policy that establishes or
changes a substantive legal standard, the
Guidance was subject to notice and comment.

Under the APA, courts must set aside agency action
undertaken “without observance of procedure required
by law.” 5 U.S.C. § 706(2)(D). And the APA requires
that an agency must first publish notice of a proposed
rule and give the public an opportunity to comment be-
fore adopting a final rule. 5 U.S.C. § 553(b), (¢). The
agency also must publish such rules at least 30 days be-
fore its effective date. § 553(d). But, “[e]xcept when

room for states to supplement with their own regulations—when it
neither prescribes nor proscribes individual treatments. Second,
the defendants’ reading may conflict with the federal law barring
the importation or delivery of any device or medicine designed to
produce an abortion. Tr. at 107-11; see 18 U.S.C. § 1461. How
the defendants’ view of EMTALA and that criminal statute would
interact is not before the Court, but their fraught coexistence fur-
ther counsels against the defendants’ interpretation, especially in
light of the strong presumption against implied repeal of another
statute.
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notice or hearing is required by statute,” such notice-
and-comment procedures are not required for “inter-
pretative rules, general statements of policy, or rules of
agency organization, procedure, or practice” or “when
the agency for good cause finds (and incorporates the
finding and a brief statement of reasons therefor in the
rules issued) that notice and public procedure thereon
are impracticable, unnecessary, or contrary to the pub-
lic interest.” § 553(b)(3), (d).

But Congress set more stringent requirements for
regulations promulgated under the Medicare Act—such
as the Guidance. The Medicare Act provides that “[n]o
rule, requirement, or other statement of policy (other
than a national coverage determination) that establishes
or changes a substantive legal standard governing the
scope of benefits, the payment for services, or the eligi-
bility of individuals, entities, or organizations to furnish
or receive services or benefits under this subchapter
shall take effect unless it is promulgated by the Secre-
tary by regulation.” § 1395hh(a)(2). So, unlike the
APA, statements of policy that establish or change a
substantive legal standard are subject to notice and
comment. Compare § 553(b)(3), with § 1395hh(a)(2);
see Azar v. Allina Health Servs., 139 S. Ct. 1804, 1806,
1811 (2019) (“[Tlhe Medicare Act contemplates that
‘statements of policy’ can establish or change a ‘substan-
tive legal standard,” § 1395hh(a)(2), while APA state-
ments of policy are not substantive by definition but are
grouped with and treated as interpretive rules, 5 U.S.C.
§ 553(b)(A).”). Indeed, “substantive” as used in the
Medicare Act differs from the term as used in the APA
because “interpretive rules and statements of policy—
and any changes to them—are not substantive under the
APA by definition.” Allina Health Servs., 139 S. Ct. at
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1812. So, in the Medicare context, “when the govern-
ment establishes or changes an avowedly ‘gap’-filling
policy, it can’t evade its notice-and-comment obligations
under § 1395hh(a)(2).” Id. at 1817.%

As explained above, the Guidance is “at least a ‘state-
ment of policy’ because it ‘le[t] the public know [HHS’s]
current . .. adjudicatory approach’to . .. ecriti-
cal question[s]” concerning the application of EMTALA
with respect to abortion and state abortion laws. See
Allina Health Servs., 139 S. Ct. at 1810 (quoting Syncor
Int’l Corp., 127 F. 3d at 94); supra Section 2.B. Nor is
the Guidance a mere recommendation. See supra Sec-
tion 2.B.ii. The threat of exclusion from Medicare and
state healthcare programs, as well as civil monetary
penalties, ensure compliance with the interpretation of
EMTALA set forth in the Guidance. Guidance at 5; Let-
ter at 2. Plainly, then, the Guidance “govern[s]
the eligibility of individuals, entities, or organizations to
furnish or receive services or benefits” under the Medi-
care Act. See § 1395hh(a)(2).

With that context, it becomes clear that the Guidance
“established or changed a ‘substantive legal standard.’”
Allina Health Servs., 139 S. Ct. at 1810, EMTALA

2 In clarifying these terms, the Supreme Court did not adopt
the D.C. Circuit’s construction of the term as “law that ‘cre-
ates, defines, and regulates the rights, duties, and powers of
parties.”” Allina Health Servs., 139 S. Ct. at 1811, 1814; Al-
lina Health Servs. v. Price, 863 F.3d 937, 943 (D.C. Cir. 2017)
(quoting Substantive Law, Black’s Law Dictionary (10th ed.
2014)), aff’d Allina Health Servs., 139 S. Ct. 1804 (“We need
not, however, go so far as to say that the hospitals’ interpreta-
tion, adopted by the court of appeals, is correct in every par-
ticular.”).
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does not address abortion or how doctors should re-
spond when both the mother and the unborn child have
emergency medicals conditions. Supra Section 3.A.i.
But the Guidance goes beyond the statute to require
abortions when physicians believe an abortion will re-
solve a pregnant woman’s emergency medical condition,
irrespective of the unborn child’s health and state law.
Supra Section 3.A.iv. It construes EMTALA to pre-
empt state abortion laws in such circumstances, even
though the statute is silent on the issue. Supra Section
3.A.iii. And, in so doing, the Guidance offers EMTALA
as a potential defense to state abortion bans.

If that were not enough, recall that EMTALA has
never been construed to preempt state abortion laws.
The pre-Dobbs landscape may explain that reality, but
whatever the reason, that “lack of historical precedent”
is another marker that the Guidance establishes a new
substantive legal standard. See Nat’l Fed’n of Indep.
Bus. v. OSHA, 142 S. Ct. 661, 666 (2022) (quoting Free
Enterprise Fund v. Pub. Co. Acct. Oversight Bd., 561
U.S. 477, 505 (2010) (internal quotation marks omitted));
Consumer Fin. Prot. Bureau v. All Am. Check Cashing,
Inc., 33 F.4th 218, 235 (5th Cir. 2022) (Jones, J., concur-
ring) (noting the lack of historical precedent supporting
the CF'PB’s structure).

ii. None of the exceptions to notice and com-
ment apply.

The Medicare Act provides three exceptions to its re-
quirement that substantive changes to the law be sub-
ject to notice and comment: (1) where “a statute spe-
cifically permits a regulation to be issued in interim final
form or otherwise with a shorter period for public com-
ment”; (2) where “a statute establishes a specific dead-
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line for the implementation of a provision and the dead-
line is less than 150 days after the date of the enactment
of the statute in which the deadline is contained”; or (3)
where an agency establishes good cause under Section
553(b)(3)(B) of the APA. § 1395hh(b). The first two
exceptions do not apply based on EMTALA’s text. The
third is irrelevant, too, because HHS did not invoke the
good-cause exception, and there is no evidence that it
relied on the exception when deciding to bypass notice
and comment. See N.C. Growers’ Ass’n, Inc. v. United
Farm Workers, 702 F.3d 755, 768 (4th Cir. 2012) (citing
Nat’l Customs Brokers & Forwarders Assn of Am., Inc.
v. United States, 59 F.3d 1219, 1224 (Fed. Cir. 1995))
(“Although we do not impose a rigid requirement that
an agency must explicitly invoke the good cause excep-
tion, the contemporaneous agency record must manifest
plainly the agency’s reliance on the exception in its de-
cision to depart from the required notice and comment
procedures.”).

In sum, the Court concludes that the Guidance was
likely subject to notice-and-comment procedures under
Section 1395hh—procedures not followed here.

4. The Remaining Factors
A. Irreparable Harm

“To show irreparable injury if threatened action is
not enjoined, it is not necessary to demonstrate that
harm is inevitable and irreparable.” Humana, Inc. v.
Jacobson, 804 F.2d 1390, 1394 (5th Cir. 1986). Instead,
plaintiffs need only show that they are “likely to suffer
irreparable harm in the absence of preliminary relief.”
Benisek v. Lamone, 138 S. Ct. 1942, 1944 (2018). They
have. Above, the Court found the plaintiffs to have
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standing based on injury to Texas’s sovereign interests,
AAPLOG and CMDA'’s injury by association, and the
plaintiffs’ procedural injury by exclusion from notice
and comment. Supra Section 2.A.

A procedural injury, by definition, is irreparable in-
jury—harm that “cannot be undone through monetary
remedies.”  Deerfield Med. Ctr. v. City of Deerfield
Beach, 661 F.2d 328, 338 (5th Cir. 1981). HHS has al-
ready dealt the procedural injury by promulgating the
Guidance without notice and comment, depriving the
plaintiffs of a statutorily mandated opportunity to voice
their concerns. See FEEOC, 933 F.3d at 447. Only set-
ting aside the Guidance until proper notice-and-com-
ment procedures are followed or an injunction against
its enforcement will protect the plaintiffs’ procedural
rights. See Texas v. Becerra, 577 F. Supp. 3d 527, 561
(N.D. Tex. 2021).

As to Texas’s sovereign injury, irreparable harm ex-
ists when a federal agency action prevents a state’s en-
forcement of its duly enacted laws. Abbott v. Perez, 138
S. Ct. 2305, 2324 n.17 (2018) (citation omitted) (“[T]he
inability to enforce its duly enacted plans clearly inflicts
irreparable harm on the State.”); Maryland v. King, 567
U.S. 1301, 1303 (2012) (“[Alny time a State is enjoined
by a court from effectuating statutes enacted by repre-
sentatives of its people, it suffers a form of irreparable
injury.”). Based on a misinterpretation of EMTALA
and its preemptive effect, the Guidance requires Texas
hospitals and doctors to disregard Texas abortion laws
in medical emergencies. Supra Section 2.A.i.c. And, so
long as the Guidance remains standing, Texas will not
be able to enforce its abortion laws in medical emergen-
cies. This interference with the enforcement of Texas
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law can only be remedied by enjoining the Guidance’s
interpretation of EMTALA until a final ruling on the
merits.

And finally, as demonstrated above, AAPLOG and
CMDA'’s members face a substantial threat of enforce-
ment and severe penalties for their inevitable violation
of the Guidance’s requirements with regards to abor-
tion. Supra Section 2.A.ii. This injury, too, will not
be remedied unless the Guidance is enjoined.

B. Balance of Harms and the Public Interest

The third and fourth requirements for issuance of a
preliminary injunction—the balance of harms and
whether the requested injunction will serve the public
interest—"“merge when the Government is the opposing
party.” Nken v. Holder, 556 U.S. 418, 435 (2009);
Texas, 809 F.3d at 187. Therefore, the Court considers
them together. The Court “must balance the compet-
ing claims of injury and must consider the effect on each
party of the granting or withholding of the requested re-
lief.” Wanter, 555 U.S. at 24 (citing Amoco Prod. Co. v.
Vill. of Gambell, 480 U.S. 531, 542 (1987)).

The defendants allege that an injunction would in-
crease the risk that pregnant women would be denied
abortions to preserve their health and lives. Dkt. No.
39 at 55. But Texas law already contains exceptions for
abortions in life-threatening circumstances presenting a
risk of death or a serious risk of substantial impairment
of a major bodily function. H.B. 1280 § 2; see also Tex.
Rev. Civ. Stat. art. 4512.6 (2010). Moreover, Texas law
expressly excludes the removal of a dead unborn child
and ectopic pregnancies from the definition of abortion.
Tex. Health & Safety Code § 245.002. These excep-
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tions to Texas’s prohibition accommodate the primary
examples the defendants and their amici raise repeatedly
—ectopic pregnancy, miscarriage, and the life of the
mother. To the extent that the Guidance would require
abortion where Texas would not, Texas law does so to
“provide[] the best opportunity for the unborn child to
survive.” See H.B. 1280 § 2; see also Tex. Health &
Safety Code § 245.002 (an act is not an abortion if done
with the intent to “save the life or preserve the health of
an unborn child”). And the Supreme Court—on nu-
merous occasions and most recently in Dobbs—has af-
firmed that states have a genuine interest in protecting
the life of the unborn child.”® Texas asserts this very

B See, e.g., Roe, 410 U.S. at 163 (“With respect to the State’s im-
portant and legitimate interest in potential life, the ‘compelling’
point is at viability.”); City of Akron v. Akron Ctr. for Reprod. Health,
Inc., 462 U.S. 416, 428 (1983) (“At viability this interest in protecting
the potential life of the unborn child is so important that the State
may proscribe abortions altogether, ‘except when it is necessary to
preserve the life or health of the mother.””) (quoting Roe, 410 U.S.
at 164); Webster v. Reprod. Health Servs., 492 U.S. 490, 516 (1989)
(“In Roe v. Wade, the Court recognized that the State has ‘important
and legitimate’ interests in protecting maternal health and in the po-
tentiality of human life.”) (quoting Roe, 410 U.S. at 163); Casey, 505
U.S. at 846 (“[T]he State has legitimate interests from the outset of
the pregnancy in protecting the health of the woman and the life of
the fetus that may become a child.”); Stenberg v. Carhart, 530 U.S.
914, 921 (2000) (“[TThe State in promoting its interest in the potenti-
ality of human life, may, if it chooses, regulate, and even proscribe,
abortion.”) (quoting Casey, 505 U.S. at 879); Gonzales v. Carhanrt,
550 U.S. 124, 158 (2007) (“[T]he State may use its regulatory power
to bar certain procedures and substitute others, all in furtherance of
its legitimate interests in regulating the medical profession in order
to promote respect for life, including life of the unborn.”); Dobbs, 142
S. Ct. at 2284 (“These legitimate interests include respect for and
preservation of prenatal life at all stages of development.”).
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interest. Dkt. No. 23 at 31 (“Unborn children will be
protected by Texas’s abortion laws.”). The Court will
not interject itself in balancing the health of an unborn
child and the health of his mother when that balancing
is left to the people and their elected representatives.
Dobbs, 142 S. Ct. at 2284.

The defendants also assert that an injunction would
interfere with HHS’s ability to advise the public of its
construction of EMTALA and “sow confusion” regard-
ing healthcare providers’ EMTALA obligations to pro-
vide emergency abortions. Dkt. No. 39 at 55. But
there is “no public interest in the perpetuation of unlaw-
ful agency action.” League of Women Voters of the U.S.
v. Newby, 838 F.3d 1, 12 (D.C. Cir. 2016) (citations omit-
ted). And the “public interest is in having governmen-
tal agencies abide by the federal laws that govern their
existence and operations.” Wages & White Lion Invs.,
LLCv. FDA, 16 F.4th 1130, 1143 (5th Cir. 2021) (quoting
Texas v. Biden, 10 F.4th 538, 559 (5th Cir. 2021)).
Here, the Court finds that there is a substantial likeli-
hood that HHS issued the Guidance unlawfully. So
Texas’s sovereign interest in the continued enforcement
of its abortion laws weighs heavily. See Taylor, 477
U.S. at 137. And what lack of clarity healthcare pro-
viders have about their EMTALA obligations will be
clarified by the Court’s preliminary ruling that Texas
abortion law governs in medical emergencies.

The Guidance is also broad and undifferentiating.
It provides no exceptions for healthcare providers with
genuinely held religious objections to abortions, which
may be required under federal appropriations laws or
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the Religious Freedom Restoration Act.>* As a result,
AAPLOG and CMDA members who object to abortions
on medical, ethical, and religious grounds face the threat
of monetary penalties and exclusion from federal
healthcare programs unless they perform abortions that
violate their beliefs. Dkt. No.23 at 30. This, too, is an
interest in the plaintiffs’ favor.

In sum, the Court finds that the balance of equities
and the public interest weigh in favor of granting plain-
tiffs’ motion for preliminary injunction.

5. Scope of Relief

Having found the preliminary-injunction standard is
met, the Court turns to the scope of relief. Texas seeks
a nationwide injunction.*” Tr. at 35. During the hear-
ing, counsel for Texas argued that nationwide relief was
necessary because the APA instructs courts to “set
aside” unlawful agency action. Tr. at 137; see generally
5 U.S.C. § 706(2)(A), (C). AAPLOG and CMDA only re-
quest an injunction limited to their organizations and
members. Tr. at 68. In light of Fifth Circuit prece-
dent and the record, the Court will limit the scope of the
relief to the parties before it and to the issues resolved.

2 See Consolidated Appropriations Act, 2022, Pub. L. No. 117-
103, §§ 506, 507, 136 Stat. 496, 496 (2022) (Hyde and Weldon Amend-
ments); 42 U.S.C. § 238n (Coats-Snowe Amendment); 42 U.S.C.
§ 300a-7(c), (d) (Church Amendment); 42 U.S.C. §§ 2000bb-2000bb-4
(RFRA).

% At the hearing, the government stated that Texas’s motion
seems to request an as-applied injunction. Tr. at 128-29. The
motion is unclear with regard to scope. See Dkt. No. 22. In any
event, the Court will fashion the scope of remedy it believes the law
and equity require.
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The Fifth Circuit recently addressed the proper
scope of injunctions when reviewing a nationwide injunc-
tion. Louisiana, 20 F.4th at 263-64. A district court en-
joined nationwide the enforcement of Secretary Becerra’s
vaccination mandate for Medicare- and Medicaid-certified
providers. Id. The Fifth Circuit narrowed the injunc-
tion to the 14 plaintiff states, reiterating that an injunc-
tion’s scope must be justified by the circumstances. Id.
(citing Texas, 809 F.3d at 188, aff’d by an equally di-
vided court sub nom. United States v. Texas, 136 S. Ct.
2271, 2272 (2016)). The panel explained that “[p]rinci-
ples of judicial restraint control here,” and noted that
“[o]ther courts are considering these same issues, with
several courts already and inconsistently ruling.” Id.
at 263; see also Trump v. Hawait, 138 S. Ct. 2392, 2425
(2018) (Thomas, J., concurring). And while nationwide
injunctions are permissible in the immigration context,
given the constitutional command for uniform immigra-
tion laws and the concern that narrower injunctions
would be ineffective, that does not mean that “nation-
wide injunctions are required or even the norm.” Lou-
1siana, 20 F.4th at 263; see also Texas, 809 F.3d at 187-
88 (affirming a nationwide injunction of DAPA in the im-
migration context because the Constitution requires a
uniform rule of naturalization).

Here, similar circumstances counsel in favor of a tai-
lored, specific injunction. The majority of the briefing
and evidence presented focuses on the Guidance’s injury
to Texas, and much of the analysis focuses on how the
Guidance’s requirements are broader than Texas’s ex-
ceptions for authorized abortion. Additionally, alt-
hough AAPLOG and CMDA have members nationwide,
they seek only an injunction that protects their specific
members. Tr.at 68. Moreover, similar issues are be-
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ing considered in the District of Idaho. United States
v. Idaho, No. 1:22-CV-329 (D. Idaho, Aug. 2, 2022).
Thus, the Court concludes that the circumstances do not
justify or require a nationwide injunction; rather, it will
follow Fifth Circuit precedent and limit the injunction
based on the parties, issues, and evidence before it.
Lowisiana, 20 F.4th at 263-64; see also Dep’t of Home-
land Sec. v. New York, 140 S. Ct. 599, 600 (2020) (Gor-
such, J., concurring) (“Equitable remedies, like reme-
dies in general, are meant to redress the injuries sus-
tained by a particular plaintiff in a particular lawsuit.”).

Thus, the defendants are preliminarily enjoined from
enforcing the Guidance and Letter’s interpretation that
Texas abortion laws are preempted by EMTALA. And
the defendants are preliminarily enjoined from enforc-
ing the Guidance and Letter’s interpretation of EMTALA
—both as to when an abortion is required and EM-
TALA’s effect on state laws governing abortion—within
the State of Texas or against AAPLOG’s members and
CMDA’s members. This injunction removes Texas’s
sovereign injury and AAPLOG and CMDA’s injury by
association through its members. It likewise cures the
plaintiffs’ procedural injury because any harm stem-
ming from the lack of notice and comment is neutralized
by the injunction against the interpretation of EMTALA
stated in the Guidance and Letter.

Fifth Circuit precedent supports this result. In Texas
v. EEOC, for example, the district court enjoined the
EEOC “from enforcing the EEOC’s interpretation of
the Guidance against the State of Texas until the EEOC
has complied with the notice and comment requirements
under the APA.” 933 F.3d at 450. But because the
Fifth Circuit held that the EEOC lacked authority to
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promulgate the rule in the first place, it broadened the
injunction:  “Because the Guidance is a substantive
rule, and the text of Title VII and precedent confirm
that EEOC lacks authority to promulgate substantive
rules implementing Title VII, we modify the injunction
by striking the clause ‘until the EEOC has complied
with the notice and comment requirements.”” Id. at
451. Similarly here, because the plaintiffs have estab-
lished that HHS lacked statutory authority to issue the
Guidance, the defendants are enjoined from enforce-
ment in Texas and against AAPLOG and CMDA. More-
over, as in FEOC, the injunction need go no further to
cure the notice-and-comment violation.

6. Conclusion

For all the reasons stated above, the Court denies the
defendants’ motion to dismiss (Dkt. No. 38) and grants
the plaintiffs’ motion for a preliminary injunction (Dkt.
No. 22).

The Court orders the following preliminary relief
with regards to the Centers for Medicare & Medicaid
Services’s July 11, 2022 Guidance, entitled “Reinforce-
ment of EMTALA Obligations specific to Patients who
are Pregnant or are Experiencing Pregnancy Loss
(QSO-21-22-Hospitals-UPDATED JULY 2022),” and
Secretary Becerra’s accompanying July 11, 2022, Let-
ter:

(1) The defendants may not enforce the Guidance
and Letter’s interpretation that Texas abortion
laws are preempted by EMTALA; and

(2) The defendants may not enforce the Guidance
and Letter’s interpretation of EMTALA—Dboth as
to when an abortion is required and EMTALA’s
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effect on state laws governing abortion—within
the State of Texas or against AAPLOG’s mem-
bers and CMDA’s members.

No bond is required. See Fed. R. Civ. P. 65(¢).
So ordered on Aug. 23, 2022

/s/ JAMES W. HENDRIX
JAMES WESLEY HENDRIX
United States District Judge
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APPENDIX C

UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
LUBBOCK DIVISION

No. 5:22-CV-185-H
STATE OF TEXAS, ET AL., PLAINTIFFS
V.

XAVIER BECERRA, IN HIS OFFICIAL CAPACITY
AS SECRETARY OF HEALTH AND HUMAN SERVICES,
ET AL., DEFENDANTS

Filed: Dec. 20, 2022

JUDGMENT

In accordance with the parties’ Joint Status Report
(Dkt. No. 105) and for the reasons stated in the Court’s
Memorandum Opinion and Order granting Plaintiffs’
Motion for Preliminary Injunction (Dkt. No. 73), the
Court enters this final judgment pursuant to Federal
Rule of Civil Procedure 54(b). Specifically, the Court
enters a Rule 54(b) final judgment with respect to (i)
Plaintiffs’ Count 2—alleging that the HHS Guidance
(Abortion Mandate) exceeds statutory authority, and (ii)
Plaintiffs’ Count 3—alleging that Defendants failed to
conduct notice and comment in accordance with the re-
quirements of the Medicare Act. See Dkt. No. 18
(Plaintiffs’” Amended Complaint) at 22-25; Dkt. No. 73
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(Memorandum Opinion and Order granting Preliminary
Injunction) at 39, 55.

Pursuant to Rule 54(b), the Court expressly deter-
mines that there is no just reason for delay and directs
the Clerk of Court to enter this as a final judgment.
The Court stays the Plaintiffs’ remaining claims pend-
ing resolution of any appeal from this judgment. The
Court instructs the clerk to administratively close this
case. The parties must notify the Court when the ap-
peal is resolved and this case is ready for further litiga-
tion or resolution.

So ordered on Dec. 20, 2022.

/s/ JAMES W. HENDRIX
JAMES WESLEY HENDRIX

United States District Judge
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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
LUBBOCK DIVISION

No. 5:22-CV-185-H
STATE OF TEXAS, ET AL., PLAINTIFFS
V.

XAVIER BECERRA, IN HIS OFFICIAL CAPACITY
AS SECRETARY OF HEALTH AND HUMAN SERVICES,
ET AL., DEFENDANTS

Filed: Jan. 13, 2023

AMENDED JUDGMENT

The Court entered a Rule 54(b) judgment on Decem-
ber 20, 2022. Dkt. No. 106. Plaintiffs later filed an Un-
opposed Motion to Correct Omission from Judgment un-
der Rule60(a). Dkt.No.108. Inthe motion, the plain-
tiffs state that they believe “these issues would be most
clearly presented for appellate review if the judgment
explicitly includes” the decretal language from the
Court’s memorandum opinion and order (Dkt. No. 73)
issuing a preliminary injunction. Id. at 2. The de-
fendants do not oppose the request, so the Court issues
this amended judgment to include the decretal language
from the Court’s preliminary injunction order.
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In accordance with the parties’ Joint Status Report
(Dkt. No. 105) and for the reasons stated in the Court’s
Memorandum Opinion and Order granting Plaintiffs’
Motion for Preliminary Injunction (Dkt. No. 73), the
Court enters this amended final judgment pursuant to
Federal Rule of Civil Procedure 54(b). Specifically, the
Court enters this Rule 54(b) final judgment with respect
to (i) Plaintiffs’ Count 2—alleging that the HHS Guid-
ance (Abortion Mandate) exceeds statutory authority,
and (ii) Plaintiffs’ Count 3—alleging that Defendants
failed to conduct notice and comment in accordance with
the requirements of the Medicare Act. See Dkt. No. 18
(Plaintiffs’ Amended Complaint) at 22-25; Dkt. No. 73
(Memorandum Opinion and Order granting Preliminary
Injunction) at 39, 55.

Pursuant to Rule 54(b), the Court expressly deter-
mines that there is no just reason for delay and directs
the Clerk of Court to enter this as a final judgment.
Thus:

(1) The defendants may not enforce the Guidance
and Letter’s interpretation that Texas abortion
laws are preempted by EMTALA; and

(2) The defendants may not enforce the Guidance
and Letter’s interpretation of EMTALA—Dboth
as to when an abortion is required and EM-
TALA’s effect on state laws governing abor-
tion—within the State of Texas or against AAP-
LOG’s members and CMDA’s members.

The Court stays the Plaintiffs’ remaining claims
pending resolution of any appeal from this judgment.
The Court instructs the clerk to administratively close
this case. The parties must notify the Court when the
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appeal is resolved and this case is ready for further liti-
gation or resolution.
So ordered on January 13, 2023.

/s/ JAMES W. HENDRIX
JAMES WESLEY HENDRIX

United States District Judge
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APPENDIX E

42 U.S.C. 1395dd provides:

Examination and treatment for emergency medical con-
ditions and women in labor

(a) Medical screening requirement

In the case of a hospital that has a hospital emer-
gency department, if any individual (whether or not eli-
gible for benefits under this subchapter) comes to the
emergency department and a request is made on the in-
dividual’s behalf for examination or treatment for a
medical condition, the hospital must provide for an ap-
propriate medical screening examination within the ca-
pability of the hospital’s emergency department, includ-
ing ancillary services routinely available to the emer-
gency department, to determine whether or not an
emergency medical condition (within the meaning of
subsection (e)(1)) exists.

(b) Necessary stabilizing treatment for emergency med-
ical conditions and labor

(1) In general

If any individual (whether or not eligible for ben-
efits under this subchapter) comes to a hospital and
the hospital determines that the individual has an
emergency medical condition, the hospital must pro-
vide either—

(A) within the staff and facilities available at
the hospital, for such further medical examination
and such treatment as may be required to stabilize
the medical condition, or
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(B) for transfer of the individual to another
medical facility in accordance with subsection (c).

(2) Refusal to consent to treatment

A hospital is deemed to meet the requirement of
paragraph (1)(A) with respect to an individual if the
hospital offers the individual the further medical ex-
amination and treatment described in that paragraph
and informs the individual (or a person acting on the
individual’s behalf) of the risks and benefits to the in-
dividual of such examination and treatment, but the
individual (or a person acting on the individual’s be-
half) refuses to consent to the examination and treat-
ment. The hospital shall take all reasonable steps
to secure the individual’s (or person’s) written in-
formed consent to refuse such examination and treat-
ment.

(3) Refusal to consent to transfer

A hospital is deemed to meet the requirement of
paragraph (1) with respect to an individual if the hos-
pital offers to transfer the individual to another med-
ical facility in accordance with subsection (¢) and in-
forms the individual (or a person acting on the indi-
vidual’s behalf) of the risks and benefits to the indi-
vidual of such transfer, but the individual (or a person
acting on the individual’s behalf) refuses to consent
to the transfer. The hospital shall take all reasona-
ble steps to secure the individual’s (or person’s) writ-
ten informed consent to refuse such transfer.
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Restricting transfers until individual stabilized

(1) Rule

If an individual at a hospital has an emergency

medical condition which has not been stabilized
(within the meaning of subsection (e)(3)(B)), the hos-
pital may not transfer the individual unless—

(A)@) the individual (or a legally responsible
person acting on the individual’s behalf) after be-
ing informed of the hospital’s obligations under
this section and of the risk of transfer, in writing
requests transfer to another medical facility,

(ii) a physician (within the meaning of sec-
tion 1395x(r)(1) of this title) has signed a certifica-
tion that' based upon the information available at
the time of transfer, the medical benefits reasona-
bly expected from the provision of appropriate
medical treatment at another medical facility out-
weigh the increased risks to the individual and, in
the case of labor, to the unborn child from effect-
ing the transfer, or

(iii) if a physician is not physically present in
the emergency department at the time an individ-
ual is transferred, a qualified medical person (as
defined by the Secretary in regulations) has
signed a certification described in clause (ii) after
a physician (as defined in section 1395x(r)(1) of
this title), in consultation with the person, has
made the determination described in such clause,
and subsequently countersigns the certification;
and

! Soin original. Probably should be followed by a comma.
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(B) the transfer is an appropriate transfer
(within the meaning of paragraph (2)) to that facil-
ity.

A certification described in clause (ii) or (iii) of sub-

paragraph (A) shall include a summary of the risks
and benefits upon which the certification is based.

(2) Appropriate transfer

An appropriate transfer to a medical facility is a
transfer—

(A) in which the transferring hospital pro-
vides the medical treatment within its capacity
which minimizes the risks to the individual’s health
and, in the case of a woman in labor, the health of
the unborn child;

(B) in which the receiving facility—

(i) has available space and qualified per-
sonnel for the treatment of the individual, and

(i) has agreed to accept transfer of the in-
dividual and to provide appropriate medical
treatment;

(C) in which the transferring hospital sends
to the receiving facility all medical records (or cop-
ies thereof), related to the emergency condition
for which the individual has presented, available
at the time of the transfer, including records re-
lated to the individual’s emergency medical condi-
tion, observations of signs or symptoms, prelimi-
nary diagnosis, treatment provided, results of any
tests and the informed written consent or certifi-
cation (or copy thereof) provided under paragraph
(1)(A), and the name and address of any on-call
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physician (described in subsection (d)(1)(C)) who
has refused or failed to appear within a reasonable
time to provide necessary stabilizing treatment;

(D) in which the transfer is effected through
qualified personnel and transportation equip-
ment, as required including the use of necessary
and medically appropriate life support measures
during the transfer; and

(E) which meets such other requirements as
the Secretary may find necessary in the interest
of the health and safety of individuals transferred.

(d) Enforcement
(1) Civil money penalties

(A) A participating hospital that negligently vi-
olates a requirement of this section is subject to a
civil money penalty of not more than $50,000 (or not
more than $25,000 in the case of a hospital with less
than 100 beds) for each such violation. The provi-
sions of section 1320a-7a of this title (other than
subsections (a) and (b)) shall apply to a civil money
penalty under this subparagraph in the same manner
as such provisions apply with respect to a penalty or
proceeding under section 1320a-7a(a) of this title.

(B) Subject to subparagraph (C), any physician
who is responsible for the examination, treatment, or
transfer of an individual in a participating hospital,
including a physician on-call for the care of such an
individual, and who negligently violates a require-
ment of this section, including a physician who—

(i) signs a certification under subsection
(e)(1)(A) that the medical benefits reasonably to
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be expected from a transfer to another facility out-
weigh the risks associated with the transfer, if the
physician knew or should have known that the
benefits did not outweigh the risks, or

(ii) misrepresents an individual’s condition or
other information, including a hospital’s obliga-
tions under this section,

is subject to a civil money penalty of not more than
$50,000 for each such violation and, if the violation is
gross and flagrant or is repeated, to exclusion from
participation in this subchapter and State health care
programs. The provisions of section 1320a-7a of
this title (other than the first and second sentences
of subsection (a) and subsection (b)) shall apply to a
civil money penalty and exclusion under this subpar-
agraph in the same manner as such provisions apply
with respect to a penalty, exclusion, or proceeding
under section 1320a-7a(a) of this title.

(C) If, after an initial examination, a physician
determines that the individual requires the services
of a physician listed by the hospital on its list of on-
call physicians (required to be maintained under sec-
tion 1395ce(a)(1)(I) of this title) and notifies the on-
call physician and the on-call physician fails or re-
fuses to appear within a reasonable period of time,
and the physician orders the transfer of the individ-
ual because the physician determines that without
the services of the on-call physician the benefits of
transfer outweigh the risks of transfer, the physician
authorizing the transfer shall not be subject to a pen-
alty under subparagraph (B). However, the previ-
ous sentence shall not apply to the hospital or to the
on-call physician who failed or refused to appear.
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Civil enforcement
(A) Personal harm

Any individual who suffers personal harm as a
direct result of a participating hospital’s violation
of a requirement of this section may, in a civil ac-
tion against the participating hospital, obtain those
damages available for personal injury under the
law of the State in which the hospital is located,
and such equitable relief as is appropriate.

(B) Financial loss to other medical facility

Any medical facility that suffers a financial loss
as a direct result of a participating hospital’s vio-
lation of a requirement of this section may, in a
civil action against the participating hospital, ob-
tain those damages available for financial loss, un-
der the law of the State in which the hospital is
located, and such equitable relief as is appropri-
ate.

(C) Limitations on actions

No action may be brought under this paragraph
more than two years after the date of the violation
with respect to which the action is brought.

Consultation with quality improvement organiza-
tions

In considering allegations of violations of the re-

quirements of this section in imposing sanctions un-
der paragraph (1) or in terminating a hospital’s par-
ticipation under this subchapter, the Secretary shall
request the appropriate quality improvement organ-
ization (with a contract under part B of subchapter
XTI) to assess whether the individual involved had an
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emergency medical condition which had not been sta-
bilized, and provide a report on its findings. Except
in the case in which a delay would jeopardize the
health or safety of individuals, the Secretary shall re-
quest such a review before effecting a sanction under
paragraph (1) and shall provide a period of at least 60
days for such review. Except in the case in which a
delay would jeopardize the health or safety of indi-
viduals, the Secretary shall also request such a re-
view before making a compliance determination as
part of the process of terminating a hospital’s partic-
ipation under this subchapter for violations related to
the appropriateness of a medical screening examina-
tion, stabilizing treatment, or an appropriate trans-
fer as required by this section, and shall provide a pe-
riod of 5 days for such review. The Secretary shall
provide a copy of the organization’s report to the hos-
pital or physician consistent with confidentiality re-
quirements imposed on the organization under such
part B.

(4) Notice upon closing an investigation

The Secretary shall establish a procedure to notify
hospitals and physicians when an investigation under
this section is closed.

(e) Definitions
In this section:

(1) The term “emergency medical condition”
means—

(A) a medical condition manifesting itself by
acute symptoms of sufficient severity (including
severe pain) such that the absence of immediate
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medical attention could reasonably be expected to
result in—

(i) placing the health of the individual (or,
with respect to a pregnant woman, the health
of the woman or her unborn child) in serious
jeopardy,

(ii) serious impairment to bodily functions,
or

(iii) serious dysfunction of any bodily organ
or part; or

(B) with respect to a pregnant woman who is
having contractions—

(i) that there is inadequate time to effect
a safe transfer to another hospital before deliv-
ery, or

(i) that transfer may pose a threat to the
health or safety of the woman or the unborn
child.

(2) The term “participating hospital” means a
hospital that has entered into a provider agreement
under section 1395cc of this title.

(3)(A) The term “to stabilize” means, with re-
spect to an emergency medical condition described in
paragraph (1)(A), to provide such medical treatment
of the condition as may be necessary to assure, within
reasonable medical probability, that no material de-
terioration of the condition is likely to result from or
occur during the transfer of the individual from a fa-
cility, or, with respect to an emergency medical con-
dition described in paragraph (1)(B), to deliver (in-
cluding the placenta).
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(B) The term “stabilized” means, with respect to
an emergency medical condition described in para-
graph (1)(A), that no material deterioration of the
condition is likely, within reasonable medical proba-
bility, to result from or occur during the transfer of
the individual from a facility, or, with respect to an
emergency medical condition described in paragraph
(1)(B), that the woman has delivered (including the
placenta).

(4) The term “transfer” means the movement
(including the discharge) of an individual outside a
hospital’s facilities at the direction of any person em-
ployed by (or affiliated or associated, directly or indi-
rectly, with) the hospital, but does not include such a
movement of an individual who (A) has been declared
dead, or (B) leaves the facility without the permission
of any such person.

(5) The term “hospital” includes a critical access
hospital (as defined in section 1395x(mm)(1) of this
title) and a rural emergency hospital (as defined
in section 1395x(kkk)(2) of this title).

(f) Preemption

The provisions of this section do not preempt any
State or local law requirement, except to the extent that
the requirement directly conflicts with a requirement of
this section.

(g) Nondiscrimination

A participating hospital that has specialized capabil-
ities or facilities (such as burn units, shock-trauma units,
neonatal intensive care units, or (with respect to rural
areas) regional referral centers as identified by the Sec-
retary in regulation) shall not refuse to acecept an appro-
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priate transfer of an individual who requires such spe-
cialized capabilities or facilities if the hospital has the
capacity to treat the individual.

(h) No delay in examination or treatment

A participating hospital may not delay provision of an
appropriate medical screening examination required
under subsection (a) or further medical examination and
treatment required under subsection (b) in order to in-
quire about the individual’s method of payment or insur-
ance status.

(i) Whistleblower protections

A participating hospital may not penalize or take ad-
verse action against a qualified medical person de-
scribed in subsection (¢)(1)(A)(iii) or a physician because
the person or physician refuses to authorize the transfer
of an individual with an emergency medical condition
that has not been stabilized or against any hospital em-
ployee because the employee reports a violation of a re-
quirement of this section.
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APPENDIX F

DEPARTMENT OF HEALTH & HUMAN
SERVICES

Centers for Medicare & Medicaid Services
7500 Security Boulevard, Mail Stop C2-21-16
Baltimore, Maryland 21244-1850

Center for Clinical Standards and Quality

Ref: QSO-22-22-Hospitals
DATE: July 11, 2022
TO: State Survey Agency Directors

FROM: Directors, Quality, Safety & Oversight
Group (QSOG) and Survey & Operations
Group (SOG)

SUBJECT: Reinforcement of EMTALA Obligations
specific to Patients who are Pregnant or are
Experiencing Pregnancy Loss (QS0O-21-22-
Hospitals-UPDATED JULY 2022)

NOTE: This memorandum is being issued to remind
hospitals of their existing obligation to comply with
EMTALA and does not contain new policy.

Memorandum Summary

e The Emergency Medical Treatment and Labor Act
(EMTALA) provides rights to any indwidual who
comes to a hospital emergency department and
requests examination or treatment. In particu-
lar, if such a request is made, hospitals must pro-
vide an appropriate medical screening examina-
tion to determine whether an emergency medical
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condition exists or whether the person is in labor.
If an emergency medical condition is found to ex-
1st, the hospital must provide available stabiliz-
g treatment or an appropriate transfer to an-
other hospital that has the capabilities to provide
stabilizing treatment. The EMTALA statute re-
quires that all patients receive an appropriate
medical screening examination, stabilizing
treatment, and transfer, if necessary, irrespective
of any state laws or mandates that apply to specific
procedures.

The determination of an emergency medical condi-
tion is the responsibility of the examining physi-
cian or other qualified medical personnel. An
emergency medical condition may include a con-
dition that is likely or certain to become emergent
without stabilizing treatment. Emergency med-
ical conditions involving pregnant patients may
nclude, but are not limited to, ectopic pregnancy,
complications of pregnancy loss, or emergent hy-
pertensive disorders, such as preeclampsia with
severe features.

Hospitals should ensure all staff who may come
into contact with a patient seeking examination
or treatment of a medical condition are aware of
the hospital’s obligation under EMTALA.

A physician’s professional and legal duty to pro-
vide stabilizing medical treatment to a patient
who presents under EMTALA to the emergency
department and is found to have an emergency
medical condition preempts any directly conflict-
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ing state law or mandate that might otherwise pro-
hibit or prevent such treatment.

e Ifaphysician believes that a pregnant patient pre-
senting at an emergency department 1S experi-
encing an emergency medical condition as de-
fined by EMTALA, and that abortion is the sta-
bilizing treatment necessary to resolve that con-
dition, the physician must provide that treat-
ment. When a state law prohibits abortion and
does not include an exception for the life of the
pregnant person—or draws the exception more
narrowly than EMTALA’s emergency medical
condition definition—that state law is preempted.

Background

The purpose of this memorandum is to restate exist-
ing guidance for hospital staff and physicians regarding
their obligations under the Emergency Medical Treat-

ment and Labor Act (EMTALA), in light of new state
laws prohibiting or restricting access to abortion.

The EMTALA statute is codified at section 1867 of
the Social Security Act, 42 U.S.C. § 1395dd. Hospitals
and physicians generally have three obligations under
EMTALA." The first is commonly referred to as the
screening requirement, and applies to any individual
who comes to the emergency department for whom a re-
quest is made for examination or treatment of a medical
condition, including people in labor or those with an
emergency condition such as an ectopic pregnancy.

1 Appendix V of the CMS State Operations Manual-: https:/www.
cms.gov/Regulations-and-Guidance/Guidance/Manuals/downloads/
som107ap_V_emerg.pdf
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Such an individual is entitled to have a medical screen-
ing examination to determine whether an emergency
medical condition (EMC) exists. The second obligation
is commonly referred to as the stabilization require-
ment, which applies to any individual who comes to the
hospital whom the hospital determines has an emer-
gency medical condition. Such an individual is entitled
to stabilizing treatment within the capability of the hos-
pital. The third obligation flows from the second, and
also applies to any individual in a hospital with an emer-
gency medical condition. This obligation is sometimes
known as the transfer requirement, which restricts the
ability of the hospital to transfer that individual to an-
other hospital unless the individual is stabilized. If the
individual is not stabilized, they may only be transferred
if the individual requests the transfer or if the medical
benefits of the transfer outweigh the risks (e.g., the hos-
pital does not have the capability to stabilize the condi-
tion).

While a patient may request a transfer for any rea-
son, a hospital is restricted by EMTALA to transfer pa-
tients only after a physician certifies that the medical
benefits of the transfer outweigh the risks. The EM-
TALA regulation at 42 CFR §489.24 clarifies that the
screening requirement applies to any individual who
presents to an area of the hospital that meets the defini-
tion of a “dedicated emergency department” and makes
a request for a medical screening examination. The
regulation defines dedicated emergency department as
the area of the hospital that met any one of three tests:
that it is licensed by the state as an emergency depart-
ment; that it holds itself out to the public as providing
emergency care; or that during the preceding calendar
year, at least one-third of its outpatient visits were for
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the treatment of emergency medical conditions. Based
on this definition, it is likely that the labor and delivery
unit of a hospital could meet the definition of dedicated
emergency department.

Medicare Conditions of Participation

Hospitals are also bound by the Medicare conditions
of participation (CoPs) to provide appropriate care to in-
patients (42 C.F.R. 482.1 through 482.58). In particu-
lar, four CoPs are potentially applicable when a hospital
provides treatment for an admitted patient. For exam-
ple, the governing body must ensure that the medical
staff as a group is accountable to the governing body for
the quality of care provided to patients (42 C.F.R.
482.12(a)(5) and 42 C.F.R. 482.22). Further, the dis-
charge planning CoP (42 C.F.R. 482.43), which requires
that hospitals have a discharge planning process, ap-
plies to all patients. Finally, the hospital governing
body must ensure that the hospital has an organization-
wide quality assessment and performance improvement
program to evaluate the provision of patient care (42
C.F. R. 482.21). These CoPs are intended to protect
patient health and safety, and to ensure that high qual-
ity medical care is provided to all patients. Failure to
meet these CoPs could result in a finding of noncompli-
ance at the condition level for the hospital and lead to
termination of the hospital’s Medicare provider agree-
ment.

EMTALA

There are several specific provisions we wish to call
attention to under EMTALA":
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Emergency Medical Condition (EMC):

Once an individual has presented to the hospital
seeking emergency care, the determination of wheth-
er an Emergency Medical Condition exists is made
by the examining physician(s) or other qualified med-
ical personnel of the hospital.

An EMC includes medical conditions with acute
symptoms of sufficient severity that, in the absence
of immediate medical attention, could place the health
of a person (including pregnant patients) in serious
jeopardy, or result in a serious impairment or dys-
function of bodily functions or any bodily organ.
Further, an emergency medical condition exists if the
patient may not have enough time for a safe transfer
to another facility, or if the transfer might pose a
threat to the safety of the person.

Labor

“Labor” is defined to mean the process of child-
birth beginning with the latent or early phase of labor
and continuing through the delivery of the placenta.
A person experiencing contractions is in true labor,
unless a physician, certified nurse-midwife, or other
qualified medical person acting within their scope of
practice as defined in hospital medical staff bylaws
and State law, certifies that, after a reasonable time
of observation, the person is in false labor.

Medical Screening Examination

Individuals coming to the “emergency depart-
ment” must be provided a medical screening exami-
nation appropriate to the presenting signs and symp-
toms, as well as the capability and capacity of the hos-
pital. Depending on the individual’s presenting
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signs and symptoms, an appropriate medical screen-
ing exam can involve a wide spectrum of actions,
ranging from a simple process involving only a brief
history and physical examination to a complex pro-
cess that also involves performing ancillary studies
and procedures, such as (but not limited to) lumbar
punctures, clinical laboratory tests, CT scans, and/or
other diagnostic tests and procedures. The medical
record must reflect continued monitoring according
to the individual’s needs until it is determined
whether or not the individual has an EMC and, if they
do, until they are stabilized or appropriately trans-
ferred. There should be evidence of this ongoing
monitoring prior to discharge or transfer.

People in Labor

* Regardless of State laws, requirements, or other
practice guidelines, EMTALA requires that a
person in labor may be transferred only if the in-
dividual or their representative requests the
transfer after informed consent or if a physician
or other qualified medical personnel signs a cer-
tification at the time of transfer, with respect to
the person in labor, that “the benefits of the
transfer to the woman and/or the unborn child
outweigh its risks.”” For example, if the hospi-
tal does not have staff or resources to provide
obstetrical services, the benefits of a transfer
may outweigh the risks.

Z State Operations Manual: Appendix V—Interpretive Guidelines
—Responsibilities of Medicare Participating Hospitals in Emer-
gency Cases, 52, https:/www.cms.gov/Regulations-and-Guidance/
Guidance/Manuals/Downloads/som107ap_v_emerg.pdf.
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* A hospital cannot cite State law or practice as the
basis for transfer. Fear of violating state law
through the transfer of the patient cannot pre-
vent the physician from effectuating the transfer
nor can the physician be shielded from liability
for erroneously complying with state laws that
prohibit services such as abortion or transfer of
a patient for an abortion when the original hos-
pital does not have the capacity to provide such
services. When a direct conflict occurs be-
tween EMTALA and a state law, EMTALA
must be followed.

e Hospitals that are not capable of handling high-
risk deliveries or high-risk infants often have
written transfer agreements with facilities capa-
ble of handling high-risk cases. The hospital
must still meet the screening, treatment, and
transfer requirements.

Stabilizing Treatment

After the medical screening has been imple-
mented and the hospital has determined that an
emergency medical condition exists, the hospital
must provide stabilizing treatment within its capabil-
ity and capacity. Section 42 CFR 489.24(b) defines
stabilized to mean:

[13

that no material deterioration of the
condition is likely, within reasonable medical
probability, to result from or occur during the
transfer of the individual from a facility, or with
respect to an “emergency medical condition” as
defined in this section under paragraph (2) of that
definition. 7
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The EMTALA statute requires that stabilizing
treatment prevent material deterioration and com-
pels hospitals and physicians to act prior to the pa-
tient’s condition declining. The course of stabilizing
treatment is under the purview of the physician or
qualified medical personnel. If qualified medical
personnel determine that the patient’s condition,
such as an ectopic pregnancy, requires stabilizing
treatment to prevent serious jeopardy to the pa-
tient’s health (including a serious impairment or dys-
function of bodily functions or any bodily organ or a
threat to life), the qualified medical personnel is re-
quired by EMTALA to provide the treatment.

As indicated above, the determination of an emer-
gency medical condition is the responsibility of the
examining physician or other qualified medical per-
sonnel. Emergency medical conditions involving
pregnant patients may include, but are not limited to:
ectopic pregnancy, complications of pregnancy loss,
or emergent hypertensive disorders, such as pre-
eclampsia with severe features. The course of treat-
ment necessary to stabilize such emergency medical
conditions is also under the purview of the physician
or other qualified medical personnel. Stabilizing
treatment could include medical and/or surgical in-
terventions (e.g., methotrexate therapy, dilation and
curettage (D&C), removal of one or both fallopian
tubes, anti-hypertensive therapy, etc.).

Hospital’s Obligation

A hospital’'s EMTALA obligation ends when a
physician or qualified medical person has made a de-
cision:
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e That no emergency medical condition exists
(even though the underlying medical condition
may persist);

e That an emergency medical condition exists and
the individual is appropriately transferred to an-
other facility; or

e That an emergency medical condition exists and
the individual is stabilized or admitted to the
hospital for further stabilizing treatment.

Any state that has a more restrictive definition of
emergency medical condition or that has a definition
that directly conflicts with any definition above is
preempted by the EMTALA statute. Physicians and
hospitals have an obligation to follow the EMTALA def-
initions, even if doing so involves providing medical sta-
bilizing treatment that is not allowed in the state in
which the hospital is located. Hospitals and physicians
have an affirmative obligation to provide all necessary
stabilizing treatment options to an individual with an
emergency medical condition.

The EMTALA statute requires that all patients re-
ceive an appropriate medical screening, stabilizing
treatment, and transfer, if necessary, irrespective of any
state laws or mandates that apply to specific procedures.

A physician’s professional and legal duty to provide
stabilizing medical treatment to a patient who presents
to the emergency department and is found to have an
emergency medical condition preempts any directly con-
flicting state law or mandate that might otherwise pro-
hibit such treatment. EMTALA’s preemption of state
law could be enforced by individual physicians in a vari-
ety of ways, potentially including as a defense to a state
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enforcement action, in a federal suit seeking to enjoin
threatened enforcement, or, when a physician has been
disciplined for refusing to transfer an individual who
had not received the stabilizing care the physician de-
termined was appropriate, under the statute’s retalia-
tion provision.

Enforcement

HHS, through its Office of the Inspector General
(OIG), may impose a civil monetary penalty on a hospital
($119, 942 for hospitals with over 100 beds, $59,973 for
hospitals under 100 beds/per violation) or physician
($119,942/ violation) pursuant to 42 CFR §1003.500 for
refusing to provide either any necessary stabilizing care
for an individual presenting with an emergency medical
condition that requires such stabilizing treatment, or an
appropriate transfer of that individual if the hospital
does not have the capacity to stabilize the emergency
condition. Under this same authority, HHS OIG may
also exclude physicians from participation in Medicare
and State health care programs. CMS may also penal-
ize a hospital by terminating its provider agreement.
Additionally, private citizens who are harmed by a phy-
sician’s or hospital’s failure to provide stabilizing treat-
ment may file a civil suit against the hospital to obtain
damages available under the personal injury laws of that
state in which the hospital is located, in addition to
recouping any equitable relief as is appropriate.
42 U.S.C. § 1395dd(d)(2)(A).

Any state actions against a physician who provides an
abortion in order to stabilize an emergency medical con-
dition in a pregnant individual presenting to the hospital
would be preempted by the federal EMTALA statute
due to the direct conflict with the “stabilized” provision
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of the statute. Moreover, EMTALA contains a whis-
tleblower provision that prevents retaliation by the hos-
pital against any hospital employee or physician who re-
fuses to transfer a patient with an emergency medical
condition that has not been stabilized by the initial hos-
pital, such as a patient with an emergent ectopic preg-
nancy, or a patient with an incomplete medical abortion.

To file an EMTALA complaint, please contact the ap-
propriate state survey agency: https:/www.cms.gov/
Medicare/Provider-Enrollment-and-Certification/Survey
CertificationGenlInfo/ContactInformation

Individuals who believe they have been discriminated
against on the basis of race, color, national origin, sex
(including sexual orientation, gender identity, and preg-
nancy), age, disability, religion, or the exercise of con-
science in programs or activities that HHS directly
operates or to which HHS provides federal financial as-
sistance, may file a complaint with the HHS Office for
Civil Rights at http://www.hhs.gov/civil-rights/filing-a-
complaint/complaint-process/index.html.® With regard
to civil rights protections against national origin dis-
crimination, hospitals covered by EMTALA must take
reasonable steps to provide meaningful access to their
programs and activities by persons with limited English
proficiency (LEP). In most cases, hospitals must pro-
vide some form of language assistance service, such as
provide an interpreter at no cost to the patient or pro-
vide important documents translated into the patient’s
preferred language. Hospitals may learn more about
their obligations to persons with LEP by visiting the

3 For more information about the laws and regulations enforced
by OCR, please visit https:/www.hhs.gov/civil-rights/for-providers/
laws-regulations-guidance/laws/index.html.
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HHS Guidance to Federal Financial Assistance Recip-
tents Regarding Title VI Prohibition Against National
Origin Discrimination Affecting Limited English Pro-
ficient Persons.

Contact: Questions about this memorandum should
be addressed to QSOG_Hospital@cms.hhs.gov.

Effective Date: Immediately. This policy should
be communicated to all survey and certification staff and
managers immediately.

/s/
Karen L. Tritz David R. Wright
Director, Survey & Director, Quality, Safety
Operations Group & Oversight Group

cc:  Survey and Operations Group Management
Office of Program Operations and Local Engage-
ment (OPOLE)
Centers for Clinical Standards and Quality (CCSQ)
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APPENDIX G
L
4 f/’v THE SECRETARY OF HEALTH
S C o AND HUMAN SERVICES
N WASHINGTON, D.C. 20201

July 11, 2022
VIA ELECTRONIC MAIL

Dear Health Care Providers:

In light of the Supreme Court’s decision in Dobbs v.
Jackson Women’s Health Organization, I am writing
regarding the Department of Health and Human Ser-
vices (HHS) enforcement of the Emergency Medical
Treatment and Active Labor Act (EMTALA). As
frontline health care providers, the federal EMTALA
statute protects your clinical judgment and the action
that you take to provide stabilizing medical treatment to
your pregnant patients, regardless of the restrictions in
the state where you practice.

The EMTALA statute requires that all patients re-
ceive an appropriate medical screening examination,
stabilizing treatment, and transfer, if necessary, irre-
spective of any state laws or mandates that apply to spe-
cific procedures. It is critical that providers know that
a physician or other qualified medical personnel’s pro-
fessional and legal duty to provide stabilizing medical
treatment to a patient who presents to the emergency
department and is found to have an emergency medical
condition preempts any directly conflicting state law or
mandate that might otherwise prohibit such treatment.
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As indicated above and in our guidance’, the determi-
nation of an emergency medical condition is the respon-
sibility of the examining physician or other qualified
medical personnel. Emergency medical conditions in-
volving pregnant patients may include, but are not lim-
ited to, ectopic pregnancy, complications of pregnancy
loss, or emergent hypertensive disorders, such as
preeclampsia with severe features. Any state laws or
mandates that employ a more restrictive definition of an
emergency medical condition are preempted by the EM-
TALA statute.

The course of treatment necessary to stabilize such
emergency medical conditions is also under the purview
of the physician or other qualified medical personnel.
Stabilizing treatment could include medical and/or sur-
gical interventions (e.g., abortion, removal of one or
both fallopian tubes, anti-hypertensive therapy, metho-
trexate therapy etc.), irrespective of any state laws or
mandates that apply to specific procedures.

Thus, if a physician believes that a pregnant patient
presenting at an emergency department, including cer-
tain labor and delivery departments, is experiencing an
emergency medical condition as defined by EMTALA,
and that abortion is the stabilizing treatment necessary
to resolve that condition, the physician must provide
that treatment. And when a state law prohibits abor-

U Reinforcement of EMTALA Obligations specific to Patients
who are Pregnant or are Experiencing Pregnancy Loss (QSO-21-
22-Hospitals- UPDATED JULY 2022), available at https:/www.
cms.gov/medicareprovider-enrollment-and-certificationsurvey
certificationgeninfopolicy-and-memos-states-and/reinforcement-
emtala-obligations-specific-patients-who-are-pregnant-or-are-
experiencing-pregnancy-0
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tion and does not include an exception for the life and
health of the pregnant person—or draws the exception
more narrowly than EMTALA’s emergency medical
condition definition—that state law is preempted.

The enforcement of EMTALA is a complaint driven
process. The investigation of a hospital’s policies/
procedures and processes, or the actions of medical per-
sonnel, and any subsequent sanctions are initiated by a
complaint. If the results of a complaint investigation
indicate that a hospital violated one or more of the pro-
visions of EMTALA, a hospital may be subject to termi-
nation of its Medicare provider agreement and/or the
imposition of civil monetary penalties. Civil monetary
penalties may also be imposed against individual physi-
cians for EMTALA violations. Additionally, physi-
cians may also be subject to exclusion from the Medicare
and State health care programs. To file an EMTALA
complaint, please contact the appropriate state survey
agency’.

EMTALA'’s preemption of state law could also be en-
forced by individual physicians in a variety of ways, po-
tentially including as a defense to a state enforcement
action, in a federal suit seeking to enjoin threatened en-
forcement, or, when a physician has been disciplined for
refusing to transfer an individual who had not received
the stabilizing care the physician determined was appro-
priate, under the statute’s retaliation provision

As providers caring for pregnant patients across the
country, thank you for all that you do. The Depart-
ment of Health and Human Services will take every ac-

2 https://www.cms.gov/Medicare/Provider-Enrollment-and-
Certification/SurveyCertificationGenlInfo/ContactInformation
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tion within our authority to protect the critical care that
you provide to patients every day.

Sincerely,
/s/

Xavier Becerra
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	 The Solicitor General, on behalf of the United States, respectfully petitions for a writ of certiorari to review the judgment of the United States Court of Appeals for the Fifth Circuit in this case. 
	OPINIONS BELOW 
	The opinion of the court of appeals (App., infra, 1a-29a) is reported at 89 F.4th 529.  The opinion and order of the district court granting a preliminary injunction (App., infra, 30a-106a) is reported at 623 F. Supp. 3d 696.  The amended order of the district court entering final judgment (App., infra, 109a-111a) is not published in the Federal Supplement but is available at 2023 WL 2467217. 
	 
	  
	JURISDICTION 
	The judgment of the court of appeals was entered on January 2, 2024.  The jurisdiction of this Court is in-voked under 28 U.S.C. 1254(1). 
	STATUTORY PROVISIONS INVOLVED 
	Pertinent statutory provisions are reproduced in the appendix.  App., infra, 112a-122a. 
	STATEMENT 
	1. Medicare is a federally subsidized health insur-ance program for the elderly and certain individuals with disabilities.  Participation is voluntary, but hospi-tals that choose to participate must comply with certain conditions.  See Biden v. Missouri, 595 U.S. 87, 90 (2022) (per curiam).  Among other things, hospitals with emergency departments must abide by the Emergency Medical Treatment and Labor Act (EMTALA), 42 U.S.C. 1395dd.  See 42 U.S.C. 1395cc(a)(1)(I)(i). 
	EMTALA was enacted in 1986 to address concerns that hospitals were engaged in “patient dumping” by discharging or transferring critically ill patients who lacked insurance rather than providing “the care they need.”  131 Cong. Rec. 28,569 (1985) (Sen. Kennedy).  As then-Senate Majority Leader Dole explained, “our citi-zens stake their very lives on the availability and acces-sibility of emergency hospital care”—yet hospitals, of-ten for financial reasons, were “refus[ing] to initially treat or stabilize an 
	Consistent with that objective, EMTALA guaran-tees essential emergency care by establishing a national 
	minimum standard for hospitals funded by Medicare. EMTALA provides that when “any individual  * * *  comes to a [participating] hospital” with an “emergency medical condition,” the hospital must offer such treat-ment “as may be required to stabilize the medical con-dition.”  42 U.S.C. 1395dd(b)(1).  The “individual” must be informed of risks and benefits and can give “in-formed consent to refuse such examination and treat-ment.”  42 U.S.C. 1395dd(b)(2). 
	An individual has an “emergency medical condition” if “the absence of immediate medical attention could reasonably be expected to result in”:  (i) “placing the health of the individual (or, with respect to a pregnant woman, the health of the woman or her unborn child) in serious jeopardy”; (ii) “serious impairment to bodily functions”; or (iii) “serious dysfunction of any bodily or-gan or part.”  42 U.S.C. 1395dd(e)(1)(A).  “[T]o stabi-lize” means “to provide such medical treatment of the condition as may b
	Hospitals that violate EMTALA are subject to suits by injured patients, 42 U.S.C. 1395dd(d)(2); civil penal-ties, 42 U.S.C. 1395dd(d)(1); and, potentially, the loss of Medicare funding, 42 U.S.C. 1395cc(b).  EMTALA also includes an express preemption provision specifying that the statute “do[es] not preempt any State or local law requirement, except to the extent that the require-ment directly conflicts with a requirement” of EM-TALA.  42 U.S.C. 1395dd(f). 
	2. In July 2022, after this Court’s decision in Dobbs v. Jackson Women’s Health Organization, 597 U.S. 215 (2022), the Department of Health and Human Services (HHS) issued guidance “to remind hospitals of their ex-isting obligation to comply with EMTALA” and to “re-state existing guidance for hospital staff and physi-cians,” “in light of new state laws prohibiting or restrict-ing access to abortion.”  App., infra, 123a, 125a (empha-sis omitted); see id. at 123a-135a (the Guidance). 
	Specifically, the Guidance states that “[i]f a physi-cian believes that a pregnant patient presenting at an emergency department is experiencing an emergency medical condition as defined by EMTALA, and that abortion is the stabilizing treatment necessary to re-solve that condition, the physician must provide that treatment.”  App., infra, 125a (emphasis omitted).  The Guidance notes that “[e]mergency medical conditions involving pregnant patients may include, but are not limited to, ectopic pregnancy, compl
	EMTALA’s emergency medical condition definition—that state law is preempted” in the emergency situa-tions where EMTALA applies.  Id. at 125a (emphasis omitted).  HHS announced the Guidance in a letter to healthcare providers, which reiterated the Guidance’s interpretation of EMTALA.  Id. at 136a (the Letter). 
	3. The State of Texas and two organizational plain-tiffs brought suit challenging the Guidance and the Let-ter in the United States District Court for the Northern District of Texas.  As relevant here, the plaintiffs al-leged that the Guidance exceeded the Secretary’s stat-utory authority and had been improperly promulgated without notice and comment, in violation of the Medi-care Act, 42 U.S.C. 1395 et seq.; see 42 U.S.C. 1395hh.  The district court agreed and preliminarily enjoined the Secretary from enfo
	4. The court of appeals affirmed.  App., infra, 1a-29a.  On the merits, the court held that the guidance “exceeds the statutory language” of EMTALA.  Id. at 19a.  Most broadly, the court held that “EMTALA does not govern the practice of medicine” or “mandate any specific type of medical treatment.”  Id. at 22a-23a 
	(emphasis added).  And as to pregnancy termination in particular, the court held that EMTALA does not “man-date[] physicians to provide abortions when that is the necessary stabilizing treatment for an emergency med-ical condition,” and therefore that Texas law does not directly conflict with EMTALA.  Id. at 24a, 26a.  Ra-ther, the court believed that “the practice of medicine is to be governed by the states,” id. at 23a, and that doc-tors always “must comply with state law” notwithstand-ing EMTALA’s stabil
	* In reaching the merits, the court of appeals first rejected the government’s argument that the Guidance was not final agency ac-tion.  App., infra, 12a-18a.  On the merits, the court additionally held that the Guidance was required to undergo notice and comment be-cause, in the court’s view, the Guidance went “beyond EM-TALA.”  Id. at 26a-28a.  The court further concluded that the in-junction was not overbroad.  Id. at 29a.   
	* In reaching the merits, the court of appeals first rejected the government’s argument that the Guidance was not final agency ac-tion.  App., infra, 12a-18a.  On the merits, the court additionally held that the Guidance was required to undergo notice and comment be-cause, in the court’s view, the Guidance went “beyond EM-TALA.”  Id. at 26a-28a.  The court further concluded that the in-junction was not overbroad.  Id. at 29a.   

	REASONS FOR GRANTING THE PETITION 
	This case presents the question whether EMTALA preempts state law in the narrow but important circum-stance where terminating a pregnancy is required to stabilize an emergency medical condition that would otherwise threaten serious harm to the pregnant woman’s health, but the State prohibits an emergency-room physician from providing that care.  This Court has granted certiorari to resolve that question in Moyle v. United States, cert. granted, No. 23-726, and Idaho v. United States, cert. granted, No. 23-7
	CONCLUSION 
	 This Court should hold the petition for a writ of cer-tiorari pending the disposition of Moyle v. United States, cert. granted, No. 23-726, and Idaho v. United States, cert. granted, No. 23-727 (oral argument sched-uled for Apr. 24, 2024), and then dispose of the petition as appropriate. 
	Respectfully submitted. 
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	Before SOUTHWICK, ENGELHARDT, and WILSON,  Circuit Judges. 
	KURT D. ENGELHARDT, Circuit Judge: 
	The Emergency Medical Treatment and Active La-bor Act of 1986 (“EMTALA”), 42 U.S.C. § 1395dd, re-quires hospitals with emergency departments that re-ceive Medicare reimbursement to provide a medical screening and, if an emergency medical condition exists, necessary stabilizing treatment or an appropriate trans-fer irrespective of the individual’s ability to pay.  EM-
	TALA was enacted to combat “patient dumping,” the practice of some hospitals turning away or transferring indigent patients without evaluation or treatment. 
	The State of Texas, along with two medical associa-tions with members located in Texas (“Texas plain-tiffs”), sued the Department of Health and Human Ser-vices (“HHS”), HHS Secretary Xavier Becerra, the Centers for Medicare and Medicaid Services (“CMS”), the Director of the Survey and Operations Group for CMS, and the Director of the Quality Safety and Over-sight Group for CMS (collectively “HHS”), challenging HHS’s guidance on EMTALA’s requirement that physi-cians must provide an abortion when that care is
	I. 
	A. 
	In 1986, Congress enacted EMTALA to ensure pub-lic access to emergency services regardless of a patient’s ability to pay.  42 U.S.C. § 1395dd(a).  EMTALA ap-plies to every hospital that has an emergency depart-ment and participates in Medicare.  Id. §§ 1395dd(a), (e)(2), 1395cc(a)(1)(I); see also 42 C.F.R. § 489.24(b)(4).  To receive federal funding, hospitals must agree to com-ply with EMTALA.  42 U.S.C. § 1395cc(a)(1)(I)(i).  If 
	a hospital “fails to comply substantially” with Medi-care’s conditions of participation, CMS—the component of HHS that administers Medicare—may seek to termi-nate that hospital’s participation in the Medicare  program.  Id. § 1395cc(b)(2)(A); see also 42 U.S.C.  § 1395dd(d)(1). 
	There are three stages to EMTALA:  (1) screening; (2) stabilizing; and (3) transfer.  When an individual presents to a Medicare-participating emergency depart-ment and requests examination or treatment, the hospi-tal must provide an appropriate medical screening ex-amination “to determine whether or not an emergency medical condition” exists.  42 U.S.C. § 1395dd(a).  An “emergency medical condition” means “a medical condi-tion manifesting itself by acute symptoms of sufficient severity (including severe pai
	(i) placing the health of the individual (or, with re-spect to a pregnant woman, the health of the woman or her unborn child) in serious jeopardy, 
	(ii) serious impairment to bodily functions, or 
	(iii) serious dysfunction of any bodily organ or part. 
	Id. § 1395dd(e)(1)(A).  In the case of a pregnant woman who is having contractions, an “emergency medical con-dition” includes: 
	(i) that there is inadequate time to effect a safe transfer to another hospital before delivery, or 
	(ii) that transfer may pose a threat to the health or safety of the woman or the unborn child. 
	Id. § 1395dd(e)(1)(B). 
	If the hospital determines that a patient has an “emergency medical condition,” the hospital must offer patients “[n]ecessary stabilizing treatment[s]” or a “transfer of the individual to another medical facility.”  Id. § 1395dd(b); see also 42 C.F.R. § 489.24(d)-(e).  The term “to stabilize” means “to provide such medical treatment of the condition as may be necessary to as-sure, within reasonable medical probability, that no ma-terial deterioration of the condition is likely to result from or occur during
	1  If an individual at a hospital has not been stabilized, a transfer may only occur in three circumstances.  First, a hospital may trans-fer if the individual, having been informed of the hospital’s obliga-tions to provide medical treatment and the risk of transfer, in writ-ing requests transfer to another medical facility.  42 U.S.C.  § 1395dd(c)(1)(A)(i).  Second, a physician certifies that the medi-cal benefits reasonably expected at another medical facility out-weigh risks “to the individual and, in th
	1  If an individual at a hospital has not been stabilized, a transfer may only occur in three circumstances.  First, a hospital may trans-fer if the individual, having been informed of the hospital’s obliga-tions to provide medical treatment and the risk of transfer, in writ-ing requests transfer to another medical facility.  42 U.S.C.  § 1395dd(c)(1)(A)(i).  Second, a physician certifies that the medi-cal benefits reasonably expected at another medical facility out-weigh risks “to the individual and, in th

	born child from effecting the transfer.”  Id. § 1395dd(c)(1)(A)(ii).  And, last, if a physician was not physically present at the time of transfer, a qualified medical person has signed a certification after the physician consulted with that person, determining that the medical benefits reasonably expected at another medical facility outweigh risks to the individual, and that physician subsequently countersigns the certification.  Id. § 1395dd(c)(1)(A)(iii).  Trans-fers under Section 1395dd(c)(1)(A)(i)-(iii
	born child from effecting the transfer.”  Id. § 1395dd(c)(1)(A)(ii).  And, last, if a physician was not physically present at the time of transfer, a qualified medical person has signed a certification after the physician consulted with that person, determining that the medical benefits reasonably expected at another medical facility outweigh risks to the individual, and that physician subsequently countersigns the certification.  Id. § 1395dd(c)(1)(A)(iii).  Trans-fers under Section 1395dd(c)(1)(A)(i)-(iii

	EMTALA does not address any specific medical pro-cedures or treatments besides the requirement “to de-liver (including the placenta).”  Id. § 1395dd(e)(3)(A).  Moreover, EMTALA contains a savings clause that states its limited preemptive effect:  “The provisions of this section do not preempt any State or local law re-quirement, except to the extent that the requirement di-rectly conflicts with a requirement of this section.”  Id. § 1395dd(f ). 
	B. 
	On June 24, 2022, the United States Supreme Court issued its decision in Dobbs v. Jackson Women’s Health Organization, 142 S. Ct. 2228, 2279 (2022), holding “that the Constitution does not confer a right to abortion” and that “the authority to regulate abortion must be re-turned to the people and their elected representatives.”  
	In the wake of Dobbs, so-called “trigger laws” sprung into effect, meaning laws that were enacted in anticipa-tion of abortion’s return to state control automatically went into effect.  The Texas Human Life Protection Act (“HLPA”) is such a law.  Dobbs triggered HLPA’s 30-day clock and the law went into effect on August 25, 2022.  The HLPA prohibits abortions unless the pregnancy “places the female at risk of death or poses a serious risk of substantial impairment of a major bodily function.  “TEX. HEALTH &
	2  Under the HLPA, “abortion” means “the act of using or prescrib-ing an instrument, a drug, a medicine, or any other substance, de-vice, or means with the intent to cause the death of an unborn child of a woman known to be pregnant.”  TEX. HEALTH & SAFETY CODE  § 245.002(1); see also TEX. HEALTH & SAFETY CODE § 170A.001(1) (“abortion” is assigned the meaning under Section 245.002).  The term “does not include birth control devices or oral contraceptives.”  TEX. HEALTH & SAFETY CODE § 245.002(1).  And “[a]n
	2  Under the HLPA, “abortion” means “the act of using or prescrib-ing an instrument, a drug, a medicine, or any other substance, de-vice, or means with the intent to cause the death of an unborn child of a woman known to be pregnant.”  TEX. HEALTH & SAFETY CODE  § 245.002(1); see also TEX. HEALTH & SAFETY CODE § 170A.001(1) (“abortion” is assigned the meaning under Section 245.002).  The term “does not include birth control devices or oral contraceptives.”  TEX. HEALTH & SAFETY CODE § 245.002(1).  And “[a]n

	Two weeks after Dobbs, on July 11, 2022, CMS issued “Reinforcement of EMTALA Obligations specific to Pa-tients who are Pregnant or are Experiencing Pregnancy 
	Loss” (“the Guidance”)3 and a supporting letter (“the Letter”)4 to state healthcare-agency directors, remind-ing hospitals of their existing and continuing obligations under EMTALA in light of new state laws prohibiting or restricting access to abortion.  Guidance at 1-2.  The Guidance is at the forefront of this appeal.  Most notably, the Guidance states: 
	3  Ctrs. for Medicare & Medicaid Servs., Reinforcement of EM-TALA Obligations specific to Patients who are Pregnant or are Experiencing Pregnancy Loss (QSO-21-22-Hospitals-UPDATED JULY 2022) (July 11, 2022). 
	3  Ctrs. for Medicare & Medicaid Servs., Reinforcement of EM-TALA Obligations specific to Patients who are Pregnant or are Experiencing Pregnancy Loss (QSO-21-22-Hospitals-UPDATED JULY 2022) (July 11, 2022). 
	4  Dep’t of Health & Human Servs., The Secretary of Health & Human Servs., Letter on Enforcement of EMTALA (July 11, 2022). 

	If a physician believes that a pregnant patient pre-senting at an emergency department is experiencing an emergency medical condition as defined by  EMTALA, and that abortion is the stabilizing treat-ment necessary to resolve that condition, the physi-cian must provide that treatment.  When a state law prohibits abortion and does not include an exception for the life of the pregnant person—or draws the ex-ception more narrowly than EMTALA’s emergency medical condition definition—that state law is preempted.
	Id. at 1 (emphasis in original).  According to the Guid-ance, “[e]mergency medical conditions involving preg-nant patients may include, but are not limited to, ectopic pregnancy, complications of pregnancy loss, or emer-gent hypertensive disorders, such as preeclampsia with severe features.”  Id.  The Guidance notes that “[t]he course of treatment necessary to stabilize such emer-gency medical conditions is also under the purview of the physician or other qualified medical personnel.”  
	Id. at 4.  The Guidance’s enforcement provision warns hospitals of penalties for physicians who refuse to pro-vide “necessary stabilizing care for an individual pre-senting with an emergency medical condition that re-quires such stabilizing treatment, or an appropriate transfer.”  Id. at 5.  It also informs that “[a]ny state actions against a physician who provides an abortion in order to stabilize an emergency medical condition in a pregnant individual presenting to the hospital would be preempted by the f
	C. 
	On July 14, 2022, Texas filed a complaint in the Northern District of Texas challenging the Guidance pursuant to, inter alia, the Administrative Procedure Act (“APA”) and Medicare Act.  The crux of the com-plaint is that EMTALA does not authorize the federal government to compel healthcare providers to perform abortions, and thus, the Guidance is unlawful and must be set aside.  Two weeks later, on July 28, 2022, Texas amended the complaint, adding as co-plaintiffs the American Association of Pro-Life Obste
	5  AAPLOG is an organization of 6,000 pro-life physicians, with 300 members in Texas.  CMDA is a nonprofit organization of Chris-tian physicians, dentists, and allied healthcare professionals, with over 12,000 members nationwide and 1,237 members in Texas, of whom 607 are practicing or retired physicians and 35 are OB/GYNs.  
	5  AAPLOG is an organization of 6,000 pro-life physicians, with 300 members in Texas.  CMDA is a nonprofit organization of Chris-tian physicians, dentists, and allied healthcare professionals, with over 12,000 members nationwide and 1,237 members in Texas, of whom 607 are practicing or retired physicians and 35 are OB/GYNs.  

	Both groups oppose elective abortions on medical, ethical, and re-ligious grounds. 
	Both groups oppose elective abortions on medical, ethical, and re-ligious grounds. 
	6  Chevron, U.S.A., Inc. v. Nat. Res. Def. Council, Inc., 467 U.S. 837 (1984).  The district court applied Chevron but noted that, even if Chevron were not to apply, its “conclusions here would stand on even firmer ground.”  Texas, 623 F. Supp. 3d at 724 n.11. 

	Thereafter, on August 3, 2022, the Texas plaintiffs moved for a temporary restraining order and a prelimi-nary injunction.  After a hearing on the matter, the dis-trict court issued an order granting a preliminary in-junction and simultaneously denying HHS’s motion to dismiss, finding the Texas plaintiffs had requisite stand-ing and thus the district court did not lack subject mat-ter jurisdiction.  Texas v. Becerra, 623 F. Supp. 3d 696 (N.D. Tex. 2022).  As an initial matter, and addressing the claims rais
	evidence before it, the district court enjoined HHS from enforcing the Guidance and Letter within the State of Texas or against the Texas plaintiffs.  Id. at 738-39. 
	On September 1, 2022, HHS moved to clarify the dis-trict court’s injunction.  According to HHS, it was un-clear whether they could continue to enforce the Guid-ance’s interpretation of EMTALA in Texas and against the plaintiffs when an abortion would be permitted un-der state law.  HHS filed its first notice of appeal be-fore the district court ruled on the motion.7  Determin-ing it had jurisdiction to decide the motion to clarify, the district court denied HHS’s motion.  Texas v. Becerra, No. 5:22-CV-185-H
	7  The first notice of appeal was docketed as No. 22-11037. 
	7  The first notice of appeal was docketed as No. 22-11037. 

	On December 20, 2022, the district court entered a partial final judgment, converting the preliminary in-junction into a permanent injunction.  The parties then filed an unopposed motion to correct judgment under Federal Rule of Civil Procedure 60, noting that the judg-ment should include the language from the preliminary injunction in its judgment.  The district court entered an amended judgment, stayed the Texas plaintiffs’ re-maining claims pending resolution of any appeal from this judgment and administ
	(1) The defendants may not enforce the Guidance and Letter’s interpretation that Texas abortion laws are preempted by EMTALA; and 
	(2) The defendants may not enforce the Guidance and Letter’s interpretation of EMTALA—both as to when an abortion is required and EMTALA’s effect on state laws governing abortion—within the State of Texas or against AAPLOG’s members and CMDA’s members. 
	Id.  HHS moved to stay the first notice of appeal,  and later, dismissed that appeal.  Texas v. Becerra, No. 22-11037, 2023 WL 2366605 (5th Cir. Jan. 26, 2023).  This appeal of the amended judgment followed. 
	II. 
	“We review the trial court’s granting  . . .  of [a] per-manent injunction for abuse of discretion.”  Peaches Ent. Corp. v. Ent. Repertoire Assocs., Inc., 62 F.3d 690, 693 (5th Cir. 1995) (citation omitted).  We likewise review de novo the scope of an injunction.  Texas v. Equal Emp. Opportunity Comm’n, 933 F.3d 433, 450 (5th Cir. 2019) (citation omitted) [hereinafter EEOC].  Determi-nations on jurisdiction are reviewed de novo.  Id. at 441 (footnote omitted). 
	III. 
	HHS does not raise standing on appeal.  Pertinent to the question of jurisdiction on appeal, however, is (A.) whether the Guidance is a final agency action subject to the court’s review.8  The remaining issues on appeal  include (B.) whether the Guidance is consistent with 
	8  EEOC, 933 F.3d at 440 n.8 (“whether an agency action is final is a jurisdictional issue, not a merits question” (citation omitted)). 
	8  EEOC, 933 F.3d at 440 n.8 (“whether an agency action is final is a jurisdictional issue, not a merits question” (citation omitted)). 

	EMTALA, (C.) whether the district court erred in con-cluding that the Guidance was required to undergo no-tice and comment under the Medicare Act, and (D.) whether the injunction is overbroad.  Each issue will be analyzed in turn. 
	A. 
	The APA provides for judicial review of a “final agency action.”  5 U.S.C. § 704.  Two conditions must be met for agency action to be “final.”  “First, the ac-tion must mark the ‘consummation’ of the agency’s deci-sionmaking process.”  Bennett v. Spear, 520 U.S. 154, 177-78 (1997) (citation omitted).  “And second, the ac-tion must be one by which ‘rights or obligations have been determined,’ or from which ‘legal consequences will flow.’ ”  Id. at 178 (citation omitted).  The Su-preme Court takes a “pragmati
	HHS does not raise the first prong of the Bennett-inquiry.  “Reviewability vel non of the Guidance thus turns on the second Bennett prong—whether ‘rights or obligations have been determined’ by it, or whether ‘le-gal consequences will flow’ from it.”  EEOC, 933 F.3d at 441 (quoting Bennett, 520 U.S. at 178). 
	1. 
	Courts have consistently held that “an agency’s guid-ance documents binding it and its staff to a legal position produce legal consequences or determine rights and ob-ligations, thus meeting the second prong of Bennett.”  EEOC, 933 F.3d at 441.  “Whether an action binds the 
	agency is evident ‘if it either appears on its face to be binding[] or is applied by the agency in a way that indi-cates it is binding.’ ”  Id.  (alteration in original) (quot-ing Texas v. United States, 809 F.3d 134, 171 (5th Cir. 2015)); see also Ciba-Geigy Corp. v. U.S. Env’t Prot. Agency, 801 F.2d 430, 436 (D.C. Cir. 1986) (holding that an action is final once the agency makes clear that it “ex-pects regulated entities to alter their primary conduct to conform to [the agency’s] position”).  The governin
	The district court found the Guidance contains all three.  Texas, 623 F. Supp. 3d at 721-24.  The Texas 
	plaintiffs point to mandatory language throughout the Guidance for its binding effect, including the title and body of the text. 
	In this case, the mandatory language of the Guidance renders it binding.  The title itself imposes “obliga-tions.”  Guidance at 1.  The Guidance states that hos-pitals and physicians “must” provide an abortion as a stabilizing treatment “irrespective of any state laws or mandates.”  Id. at 1, 4-5.  It is a part of a “physician’s professional and legal duty” to provide such treatment to a patient who presents under EMTALA.  Id. at 1.  The Guidance further states that physicians cannot be shielded from liabil
	ing Cohen v. United States, 578 F.3d 1, 9 (D.C. Cir. 2009))); Gen. Elec., 290 F.3d at 383 (“private parties can rely on it as a norm or safe harbor by which to shape their actions”). 
	HHS’s reliance on Luminant Generation Co., L.L.C. v. U.S. Environmental Protection Agency, 757 F.3d 439 (5th Cir. 2014), for the notion that the Guidance has no independent legal force, is distinguishable from EEOC.  Luminant involved notice of violations sent by the En-vironmental Protection Agency (“EPA”) informing the plaintiff power plant of violations under the Clean Air Act.  Id. at 440.  It was the Clean Air Act—not the EPA’s notice of violations to the plaintiff power plant—that set forth the plaint
	HHS claims that the Guidance does not dictate how providers exercise their professional judgment regard-ing the proper stabilizing care, and it does not dictate any particular result.  “But as we have explained, whether the agency action binds the agency indicates 
	whether legal consequences flow from that action.”  Id.  The Guidance is rife with language binding HHS.  It instructs hospitals and physicians to provide abortions in certain cases irrespective of state law with clear legal consequences should a physician or hospital violate.  Guidance at 4-5.  The Letter repeats the same mes-sage.  Letter at 1-2.  The language effectively with-draws HHS’s discretion “to adopt a different view of the law.”  EEOC, 933 F.3d at 442.  The Guidance also es-tablishes safe harbor
	2. 
	Under the second Bennett prong, agency action is not final if it “merely restate[s]” a statutory requirement or “merely reiterate[s] what has already been established.”  Nat’l Pork Prods. Council v. U.S. Env’t Prot. Agency, 635 F.3d 738, 756 (5th Cir. 2011) (citations omitted).  To constitute a final agency action, “rights, obligations, or legal consequences” created by a challenged action “must be new.”  State v. Rettig, 987 F.3d 518, 529 (5th Cir. 2021) (citations omitted). 
	HHS argues that the Guidance is not “new.”  In sup-port, HHS submits two prior guidance documents:  (1) a September 2021 guidance issued by CMS (“CMS guid-ance”);9 and a (2) September 2021 guidance issued by HHS’s Office for Civil Rights (“OCR”) (“OCR guid-
	9  Ctrs. for Medicare & Medicaid Servs., Reinforcement of EM-TALA Obligations specific to Patients who are Pregnant or are Ex-periencing Pregnancy Loss (Sept. 17, 2021) (Revised Oct. 3, 2022), available at https://www.cms.gov/files/document/qso-21-22-hospital-revised.pdf. 
	9  Ctrs. for Medicare & Medicaid Servs., Reinforcement of EM-TALA Obligations specific to Patients who are Pregnant or are Ex-periencing Pregnancy Loss (Sept. 17, 2021) (Revised Oct. 3, 2022), available at https://www.cms.gov/files/document/qso-21-22-hospital-revised.pdf. 

	ance”).10  These documents hardly qualify the Guid-ance in this case as “not new.”  First, the September 2021 guidance by CMS does not mention abortion.  This document directs hospitals to provide stabilizing treatment for persons who present to the emergency de-partment, including pregnant women.  CMS guidance at 1.  So does EMTALA.  See 42 U.S.C. § 1395dd(a), (e)(1)(A).  And while the September 2021 CMS guid-ance repeats similar language as the Guidance in this case, it does not impose any obligations lik
	10 U.S. Dep’t of Health & Human Servs., Guidance on Nondis-crimination Protections under the Church Amendments for Health Care Personnel (Sept. 17, 2021), available at https://www. hhs.gov/sites/default/files/church-guidance.pdf. 
	10 U.S. Dep’t of Health & Human Servs., Guidance on Nondis-crimination Protections under the Church Amendments for Health Care Personnel (Sept. 17, 2021), available at https://www. hhs.gov/sites/default/files/church-guidance.pdf. 

	Second, the September 2021 OCR guidance discusses the nondiscrimination protections under the Church Amendments, 42 U.S.C. § 300a-7.  OCR guidance at 1.  The Church Amendments protect health care personnel from discrimination related to their employment or staff privileges if they refuse to perform or assist in the law-ful performance of an abortion.  Id.  The Church Amendments define “lawful” abortions as those that are lawful under federal law.  Id. at 2.  By citing Planned Parenthood of Southeastern Penn
	505 U.S. 833, 879 (1992), the OCR guidance relies on law that has since been overruled by the Supreme Court.  See Dobbs, 142 S. Ct. at 2284.  Moreover, the OCR guid-ance’s reference to “[l]awful abortions  . . .  in order to stabilize a patient when required under [EMTALA]” is framed in the pre-Dobbs context.  OCR guidance at 2. 
	The Texas plaintiffs claim that the Guidance is “new” for good reasons.  HHS even admitted before the dis-trict court at the hearing on the preliminary injunction that it “hasn’t issued a [G]uidance document specific like this one  . . .  because there wasn’t a need for it.  Everybody understood that this is what was required.”  Tr. of Preliminary Injunction Hearing at 125.  At oral argument, HHS sought to clarify that, while there are new factual circumstances, the obligations on hospitals remain the same 
	B. 
	The APA requires courts to “hold unlawful and set aside agency action “ that is “in excess of statutory ju-risdiction, authority, or limitations, or short of statutory right.”  5 U.S.C. § 706(2)(C).  The district court ap-plied Chevron, finding that the Guidance exceeds HHS’s 
	statutory authority and is not a permissible construction of EMTALA.  HHS does not invoke Chevron but claims that Congress has spoken that EMTALA mandates abortion care when that care is the “necessary stabiliz-ing treatment.”  See Oral Argument Record at 16:25-33.  HHS claims that EMTALA’s “stabilizing treatment” definition is broad and does not exclude any form of medical care.  In HHS’s view, EMTALA mandates what-ever a medical provider concludes is medically necessary to stabilize whatever condition is 
	11 There is no need to go through Chevron’s two-step framework when a statute unambiguously forecloses an agency’s position.  BP Am., Inc. v. Fed. Energy Reg. Comm’n, 52 F.4th 204, 217 n.6 (5th Cir. 2022) (citing Esquivel-Quintana v. Sessions, 581 U.S. 385, 397-98 (2017) (“We have no need to resolve whether  . . .  Chevron re-ceives priority in this case because the statute, read in context, un-ambiguously forecloses the [agency’s] interpretation.”)); see also Am. Hosp. Assoc. v. Becerra, 596 U.S. 724, 739 
	11 There is no need to go through Chevron’s two-step framework when a statute unambiguously forecloses an agency’s position.  BP Am., Inc. v. Fed. Energy Reg. Comm’n, 52 F.4th 204, 217 n.6 (5th Cir. 2022) (citing Esquivel-Quintana v. Sessions, 581 U.S. 385, 397-98 (2017) (“We have no need to resolve whether  . . .  Chevron re-ceives priority in this case because the statute, read in context, un-ambiguously forecloses the [agency’s] interpretation.”)); see also Am. Hosp. Assoc. v. Becerra, 596 U.S. 724, 739 

	1. 
	Under EMTALA, if an “individual” is determined to be experiencing an “emergency medical condition,” see 42 U.S.C § 1395dd(e)(1), Medicare-participating hospi-tals must offer “such treatment as may be required to 
	stabilize the medical condition.”  42 U.S.C. § 1395dd(b)(1).  A plain reading shows that Congress did not explicitly address whether physicians must provide abortions when they believe it is the necessary “stabilizing treat-ment” to assure that “no material deterioration of the condition is likely to result” of an individual’s emergency medical condition.  Id. § 1395dd(b)(1), (e)(3)(A).  The Supreme Court likewise has not further defined “stabi-lizing treatment” or “medical treatment” under  EMTALA.  Neithe
	Considering the statute as a whole, the Medicare Act states that “[n]othing in this subchapter shall be con-strued to authorize any Federal officer or employee to exercise any supervision or control over the practice of medicine or the manner in which medical services are provided.”  42 U.S.C. § 1395; see also Scalia & Garner, supra, at 167-69 (“The text must be construed as a whole.”).  Section 1395 underscores the “congressional policy against the involvement of federal personnel in medical treatment deci
	illness, but rather by whether it was performed equita-bly in comparison to other patients with similar symp-toms.”).  Congress expressly prohibits HHS from “di-rect[ing] or prohibit[ing] any [particular] kind of treat-ment or diagnosis” in its administration of Medicare.  Goodman v. Sullivan, 891 F.2d 449, 451 (2d Cir. 1989) (per curiam).  Indeed, the purpose of EMTALA is to provide emergency care to the uninsured.  42 U.S.C.  § 1395dd(a); see also Marshall, 134 F.3d at 322 (collect-ing cases) (“EMTALA  . 
	EMTALA does not specify stabilizing treatments in general, except one:  delivery of the unborn child and the placenta.  42 U.S.C. § 1395dd(e)(3)(A).  The inclu-sion of one stabilizing treatment indicates the others are not mandated.  See Texas v. United States, 809 F.3d 134, 182 (5th Cir. 2015) (the expressio unius est exclusio alterius canon—that is, to include one thing implies the exclusion of the other—can be used for addressing “questions of statutory interpretation by agencies”).  A medical provider c
	TALA does not mandate any specific type of medical treatment, let alone abortion. 
	The Texas plaintiffs’ argument that medical treat-ment is historically subject to police power of the States, not to be superseded unless that was the clear and man-ifest purpose of Congress, is convincing.  Medtronic, Inc. v. Lohr, 518 U.S. 470, 485 (1996) (citation omitted) (“[W]e start with the assumption that the historic police powers of the State were not to be superseded by the Federal Act unless that was the clear and manifest pur-pose of Congress.”); see also Cipollone v. Liggett Grp., Inc., 505 U.
	12 Amici American College of Emergency Physicians, et al., claim that EMTALA installs a minimum standard of care.  Brief for Am. College of Emergency Physicians as Amici Curiae Supporting HHS, at 14-15.  Amici note, however, that “EMTALA properly defers to the medical judgment of the physician(s) responsible for treating the patient  . . .  [and] [t]hat decision-making, in turn, is informed by established clinical guidelines.  . . .  EMTALA does not specify particular treatments.”  Id. at 16. 
	12 Amici American College of Emergency Physicians, et al., claim that EMTALA installs a minimum standard of care.  Brief for Am. College of Emergency Physicians as Amici Curiae Supporting HHS, at 14-15.  Amici note, however, that “EMTALA properly defers to the medical judgment of the physician(s) responsible for treating the patient  . . .  [and] [t]hat decision-making, in turn, is informed by established clinical guidelines.  . . .  EMTALA does not specify particular treatments.”  Id. at 16. 

	1253, 1258 (9th Cir. 1995).  And circuits recognize that state law, not EMTALA, governs medical malpractice.  See, e.g., Marshall, 134 F.3d at 322-23; Eberhardt, 62 F.3d at 1258; Baber v. Hosp. Corp. of Am., 977 F.2d 872, 879-80 (4th Cir. 1992); Gatewood v. Washington Healthcare Corp., 933 F.2d 1037, 1039 (D.C. Cir. 1991). 
	In sum, EMTALA does not govern the practice of medicine.  This is reflected in its purpose, see 42 U.S.C. § 1395dd(a), and the prohibition under the Medicare Act from federal agents interfering with the practice of med-icine, see 42 U.S.C. § 1395.  See, e.g., Marshall, 134 F.3d at 322 (collecting cases); Bryan, 95 F.3d at 351; Goodman, 891 F.2d at 451; Stony Brook, 729 F.2d at 160.  While EMTALA directs physicians to stabilize patients once an emergency medical condition has been diag-nosed, see 42 U.S.C. §
	2. 
	Most notably, the district court considered EM-TALA’s preemptive effects.  EMTALA states:  “The provisions of this section do not preempt any State or local law requirement, except to the extent that the re-quirement directly conflicts with a requirement of this section.”  42 U.S.C. § 1395dd(f ).  Section 1395dd(f ) is an ordinary conflicts-preemption provision.  See Hardy v. New York City Health & Hosp. Corp., 164 F.3d 789, 795 (2d Cir. 1999).  Under the conflicts-preemp-tion test, a state statute directly
	execution of the full purposes and objectives of Con-gress.”  Crosby, 530 U.S. at 372-73 (citation omitted).  The Supreme Court “construe[s]  . . .  provisions in light of the presumption against the pre-emption of state police power regulations.”  Cipollone, 505 U.S. at 518. 
	First, Texas’s HLPA law does not directly conflict with EMTALA.  EMTALA imposes obligations on phy-sicians with respect to both the pregnant woman and her unborn child.  See 42 U.S.C. § 1395dd(e)(1)(A)(i).  This is a dual requirement.  The Texas HLPA provides for abortion care where there is a life-threatening con-dition that places the female at risk of death or “sub-stantial impairment of a major bodily function” and the physician provides the “best opportunity for the unborn child to survive” unless that
	stand in the way of providing stabilizing treatment for a pregnant woman or the unborn child.  See TEX. HEALTH & SAFETY CODE § 170A.002(b)(2)-(3). 
	EMTALA refers to patients as “individuals” throughout.  See generally 42 U.S.C. § 1395dd.  Cit-ing the Dictionary Act, see 1 U.S.C. § 8(a), HHS claims that the word “individual” does not include the “fetus.”  The Dictionary Act defines “individual” as including “every infant member of the species homo sapiens who is born alive at any stage of development.”  1 U.S.C.  § 8(a).  Thus, according to HHS, EMTALA expressly only creates a duty to only individuals with respect to screening, stabilization, and transf
	Congress specifically chose to define an emergency medical condition as a medical condition that places “the health of the individual (or, with respect to a pregnant woman, the health of the woman or her unborn child) in serious jeopardy.”  42 U.S.C. § 1395dd(e)(1)(A) (em-phasis added).  The text speaks for itself:  EMTALA requires hospitals to stabilize both the pregnant woman and her unborn child.  See Scalia & Garner, supra, at 56-58 (Under the supremacy-of-text principle, “words are given meaning by the
	Differentiated on the facts alone, Matter of Baby K in-volved a baby that had already been delivered and re-quired stabilization under EMTALA.  Id. at 593-94, 597.  The Fourth Circuit determined that the Virginia state law directly conflicted with EMTALA’s stabiliza-tion requirement.  Id. at 597.  Unlike the discussion here, there was no balancing between the mother and the “unborn child.” 
	Finally, HHS claims that EMTALA mandates the pregnant woman to resolve the conflict between the preg-nant “individual” and “unborn child” through consent or refusal of treatment.  See 42 U.S.C. § 1395dd(b)(2).  As previously discussed, EMTALA leaves the balancing of stabilization to doctors, who must comply with state law.  Id. § 1395dd(e)(1), (e)(3)(A).  We agree with the district court that EMTALA does not provide an unqualified right for the pregnant mother to abort her child espe-cially when EMTALA impo
	The question before the court is whether EMTALA, according to HHS’s Guidance, mandates physicians to provide abortions when that is the necessary stabilizing treatment for an emergency medical condition.  It does not.  We therefore decline to expand the scope of  EMTALA. 
	C. 
	Under the Medicare Act, an agency is required to conduct notice-and-comment rulemaking when promul-gating any “rule, requirement, or other statement of policy  . . .  that establishes or changes a substantive legal standard governing  . . .  the payment for ser-vices” or “the eligibility of individuals, entities, or organ-
	izations to  . . .  receive services or benefits.”  42 U.S.C. § 1395hh(a)(2); see also Azar v. Allina Health Servs., 139 S. Ct. 1804, 1808 (2019).  Unlike the APA—where statements of policy are not substantive and thus not subject to notice and comment—statements of policy that establish or change a legal standard are subject to notice and comment under the Medicare Act.  Azar, 139 S. Ct. at 1811-14; compare 5 U.S.C. § 553(b)(A), with 42 U.S.C. § 1395hh(a)(2).  Under the Medicare Act, a “statement of policy
	The Guidance, at a minimum, falls under Azar’s defi-nition of a “statement of policy” because it lets the public know of HHS’s “adjudicatory approach” concerning the application of EMTALA with respect to abortion and state abortion laws.  The Texas plaintiffs list out a few obvious reasons, including the civil monetary penalties physicians and hospitals face if they do not provide abor-tions in various circumstances.  Guidance at 5.  Ac-cording to the Guidance, “HHS [Office of the Inspector General] may als
	HHS’s argument thus hinges on whether the Guid-ance “establishes or changes a substantive legal standard” —i.e., alters EMTALA’s generally applicable mandate to provide stabilizing treatment for emergency medical conditions.  HHS claims it does not and argues that the Guidance addresses obligations that EMTALA itself im-poses only if two conditions are met:  (1) the medical provider believes that a pregnant patient presenting at an emergency department is experiencing an emer-gency medical condition as defi
	As discussed at length infra, the Guidance goes be-yond EMTALA by mandating abortion.  Thus, because the Guidance “establishes or changes a substantive legal standard,” see id., HHS was required to subject the Guidance to notice and comment. 
	D. 
	In the least, HHS seeks to narrow the injunction, claiming that the language is overbroad.  Federal Rule of Civil Procedure 65(d)(1)(B) and (C) requires every in-junction must “state its terms specifically; and  . . .  describe in reasonable detail—and not by referring to the complaint or other document—the act or acts re-strained or required.”  “ ‘The specificity requirement is not unwieldy.  An injunction must simply be framed so that those enjoined will know what conduct the court has prohibited.’ ”  EEO
	(1) The defendants may not enforce the Guidance and Letter’s interpretation that Texas abortion laws are preempted by EMTALA; and 
	(2) The defendants may not enforce the Guidance and Letter’s interpretation of EMTALA—both as to when an abortion is required and EMTALA’s effect on state laws governing abortion—within the State of Texas or against AAPLOG’s members and CMDA’s members. 
	The injunction is not overbroad.  As previously dis-cussed, EMTALA does not mandate medical treatments, let alone abortion care, nor does it preempt Texas law.  The injunction squarely enjoins HHS from enforcing the Guidance and Letter regarding these two issues within the State of Texas and against the plaintiff organiza-tions. A plain reading of the injunction language also leaves exceptions under the Texas HLPA.  See TEX. HEALTH & SAFETY CODE § 170A.002(b)(1)-(3).  The district court was correct in tailo
	VI. 
	For the foregoing reasons, the injunction is AF-FIRMED. 
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	The Supreme Court’s holding in Dobbs that the Con-stitution confers no right to an abortion caused a sea change, generating novel questions about the interplay of federal and state law.  This case presents one such question:  Does a 1986 federal law ensuring emergency medical care for the poor and uninsured, known as EM-TALA, require doctors to provide abortions when doing so would violate state law?  Texas law already overlaps with EMTALA to a significant degree, allowing abor-tions in life-threatening con
	abortions regardless of state law.  That Guidance goes well beyond EMTALA’s text, which protects both moth-ers and unborn children, is silent as to abortion, and preempts state law only when the two directly conflict.  Since the statute is silent on the question, the Guidance cannot answer how doctors should weigh risks to both a mother and her unborn child.  Nor can it, in doing so, create a conflict with state law where one does not exist.  The Guidance was thus unauthorized.  In any event, HHS issued it 
	The Court will first explain how we got here and then detail why the plaintiffs have standing to challenge the Guidance.  Turning from jurisdiction to the merits, the Court concludes that the Guidance extends beyond EM-TALA’s authorizing text in three ways:  it discards the requirement to consider the welfare of unborn children when determining how to stabilize a pregnant woman; it claims to preempt state laws notwithstanding explicit provisions to the contrary; and it impermissibly inter-feres with the pra
	within the State of Texas or against AAPLOG’s mem-bers and CMDA’s members.  
	1. Background  
	In Dobbs v. Jackson Women’s Health Organization, the Supreme Court held “that the Constitution does not confer a right to abortion” and that “the authority to regulate abortion must be returned to the people and their elected representatives.”  142 S. Ct. 2228, 2279 (2022).  That decision had two effects that are relevant here.  The first was the enactment, effectiveness, or re-animation of various state laws regulating abortion.  The second was President Biden’s Executive Order 14,076—”Protecting Access to
	A. Texas’s Regulation of Abortion  
	When Dobbs issued, scores of state laws sprang into effect.  Some of these laws were enacted in anticipation of abortion’s return to state control; others predated Roe and had laid dormant for nearly fifty years.  Texas has laws falling into both categories.  
	The Human Life Protection Act lies in the first—a so-called “trigger law.”  HLPA takes effect on the “30th day after  . . .  the issuance of a United States Su-preme Court judgment overruling, wholly or partly, Roe v. Wade, 410 U.S. 113 (1973), as modified by Planned Parenthood v. Casey, 505 U.S. 833 (1992), thereby allow-ing the states of the United States to prohibit abortion.”  Act of May 25, 2021, 87th Leg., R.S., ch. 800, 2021 Tex. Sess. Law Serv. 1887 (H.B. 1280) (to be codified at Tex. Health & Safet
	When it takes effect, HLPA will prohibit abortion un-less:  
	(1) the person performing, inducing, or attempting the abortion is a licensed physician;  
	(2) in the exercise of reasonable medical judgment, the pregnant female on whom the abortion is per-formed, induced, or attempted has a life-threat-ening physical condition aggravated by, caused by, or arising from a pregnancy that places the female at risk of death or poses a serious risk of substantial impairment of a major bodily func-tion unless the abortion is performed or induced; and  
	(3) the person performs, induces, or attempts the abortion in a manner that, in the exercise of rea-sonable medical judgment, provides the best op-portunity for the unborn child to survive unless, in the reasonable medical judgment, that man-ner would create:  
	 (A) a greater risk of the pregnant female’s death; or  
	 (B) a serious risk of substantial impairment of a major bodily function of the preg-nant female.  
	H.B. 1280 § 2 (to be codified at Tex. Health & Safety Code 170A.002(b)).  
	For HLPA’s purposes, abortion “means the act of us-ing or prescribing an instrument, a drug, a medicine, or any other substance, device, or means with the intent to cause the death of an unborn child of a woman known to be pregnant.”  Tex. Health & Safety Code § 245.002.  
	But the term “does not include birth control devices or oral contraceptives.”  Id.  And “[a]n act is not an abor-tion if the act is done with the intent to:  (A) save the life or preserve the health of an unborn child; (B) remove a dead, unborn child whose death was caused by sponta-neous abortion; or (C) remove an ectopic pregnancy.”   Id.  
	Texas’s pre-Roe statutes remain on the books, too.   In Texas, when the Supreme Court overruled Roe, these laws once again became enforceable. One such law crim-inalized abortion except when “procured or attempted by medical advice for the purpose of saving the life of the mother.”  See Tex. Rev. Civ. Stat. arts. 4512.1-.4, .6 (2010) (former Tex. Penal Code arts. 1191-94, 1196 (1925)).  
	For complicated reasons not relevant here, the en-forceability of that statute is unclear.  In short, HLPA reflects a more recent, more specific regulation of abor-tion and, normally, a more recent enactment governing the same subject supersedes prior enactments.  But the Texas Supreme Court—the final arbiter of Texas law—is currently considering whether the pre-Roe stat-utes are enforceable.  In re Paxton, No. 22-0527, Dkt. No. 1 (Tex. June 29, 2022).  A state-court judge had en-joined their enforcement, b
	 
	B. The Administration’s Response  
	Dobbs’s second effect was federal.  Two weeks after Dobbs, President Biden issued Executive Order 14,076, requiring the Secretary of the Department of Health and Human Services (HHS) to “identify[] potential ac-tions  . . .  to protect and expand access to abortion” and to “identify[] steps to ensure that  . . .  pregnant women  . . .  receive the full protections for emer-gency medical care afforded under the law, including by considering updates to current guidance on obligations specific to emergency con
	Enacted in 1986, EMTALA prevents hospitals from discriminating against those without the ability to pay for necessary emergency care—a phenomenon known as “patient dumping.”  Covered hospitals (those partic-ipating in Medicare with a dedicated emergency depart-ment, 42 U.S.C. §§ 1395dd(a), (e)(2) & 1395cc(a)(1)(I); see 42 C.F.R. § 489.24(b)(4)) must either stabilize a pa-tient presenting with an “emergency medical condition” or transfer her to a hospital with facilities to do so.   § 1395dd(b)(1).  EMTALA d
	(i) placing the health of the individual (or, with respect to a pregnant woman, the health of the woman or her unborn child) in serious jeopardy, 
	(ii) serious impairment to bodily functions, or  
	(iii) serious dysfunction of any bodily organ or part; or  
	(B) with respect to a pregnant woman who is having contractions—  
	  (i) that there is inadequate time to effect a safe transfer to another hospital before de-livery, or  
	  (ii) that transfer may pose a threat to the health or safety of the woman or the un-born child.  
	§ 1395dd(e)(1).  
	Violators face multiple sanctions.  HHS can seek monetary penalties against institutions and individuals who fail to provide stabilizing care.  § 1395dd(d)(1); 42 U.S.C. § 1320a-7a(c); see also 42 C.F.R. § 1003.500-20.  Dumped patients and their kin can bring suit against the hospitals, too.  § 1395dd(d)(2).  And both facilities and individual physicians who violate EMTALA can be ex-cluded from participating in Medicare and other feder-ally supported programs.  §§ 1395cc(b)(2) & 1320a-7(b)(5), (h).  Whistle
	Importantly, the statute contains a savings clause that notes its limited preemptive effect.  Only state laws directly conflicting with an EMTALA requirement are preempted:  “The provisions of this section do not preempt any State or local law requirement, except to the extent that the requirement directly conflicts with a requirement of this section.”  § 1395dd(f ).  
	Pursuant to the Executive Order, the Centers for Medicare and Medicaid Services (CMS, a component of 
	HHS) sent Guidance1 to state healthcare-agency direc-tors.  The same day, HHS Secretary Xavier Becerra sent a Letter2 to healthcare providers.  The Guidance and Letter direct hospitals and doctors, under EM-TALA, to provide abortions under certain circum-stances and that they must follow federal, not state, law when doing so.  
	1  Reinforcement of EMTALA Obligations Specific to Patients Who Are Pregnant or Are Experiencing Pregnancy Loss, Centers for Medicare & Medicaid Services (July 11, 2022), https://www.cms. gov/files/document/qso-22-22-hospitals.pdf [hereinafter EMTALA Guidance or Guidance]. 
	1  Reinforcement of EMTALA Obligations Specific to Patients Who Are Pregnant or Are Experiencing Pregnancy Loss, Centers for Medicare & Medicaid Services (July 11, 2022), https://www.cms. gov/files/document/qso-22-22-hospitals.pdf [hereinafter EMTALA Guidance or Guidance]. 
	2  HHS Secretary Letter to Health Care Providers About Emer-gency Medical Care, Department of Health and Human Services (July 11, 2022), https://www.hhs.gov/sites/default/files/emergency-medical-care-letter-to-health-care-providers.pdf [hereinafter  EMTALA Letter or Letter]. 

	The Guidance claims that it “restate[s] existing guid-ance for hospital staff and physicians regarding their obligations under [EMTALA], in light of new state laws prohibiting or restricting access to abortion.”  Guid-ance at 2.  It contains a disclaimer that “[t]his memo-randum is being issued to remind hospitals of their ex-isting obligation to comply with EMTALA and does not contain new policy.”  Id. at 1.  HHS states that the physician must determine whether an emergency medi-cal condition (EMC) exists.
	preeclampsia with severe features.”  Id.  Just as the determination of whether a patient has an EMC rests with the physician, so too does the determination as to what course of treatment is necessary to stabilize the patient.  Id.  The Guidance states that “[s]tabilizing treatment could include medical and/or surgical inter-ventions (e.g., methotrexate therapy, dilation and curet-tage (D&C), removal of one or both fallopian tubes, anti-hypertensive therapy, etc.).”  Id. at 4.  
	Critically for present purposes, the Guidance contin-ues that, “[i]f a physician believes that a pregnant woman presenting at an emergency department is experiencing an emergency medical condition as defined by EMTALA, and that abortion is the stabilizing treatment necessary to resolve that condition, the physician must provide that treatment.”  Id. at 1 (emphasis added).  “When a state law prohibits abortion and does not include an ex-ception for the life and health of the pregnant person—or draws the exce
	Leaning on EMTALA’s preemption provision, the Guidance states that “[w]hen a direct conflict occurs be-tween EMTALA and a state law, EMTALA must be fol-
	lowed.”  Id.  As a result, individuals can use EMTALA “as a defense to a state enforcement action, in a federal suit seeking to enjoin threatened enforcement, or, when a physician has been disciplined for refusing to transfer an individual who had not received the stabilizing care the physician determined was appropriate, under the statute’s retaliation provision.”  Id. at 5.  Likewise, “[a]ny state actions against a physician who provides an abortion in order to stabilize an emergency medical con-dition in
	Secretary Becerra’s Letter, for its part, references the Guidance and restates HHS’s positions on abortion as a stabilizing treatment under EMTALA.  The Let-ter cites specific conditions that qualify as emergency medical conditions.  Letter at 1 (listing “ectopic preg-nancy, complications of pregnancy loss, or emergent hy-pertensive disorders, such as preeclampsia with severe features”).  It likewise cites abortion as a stabilizing treatment, “irrespective of any state laws or mandates that apply to specifi
	[I]f a physician believes that a pregnant patient pre-senting at an emergency department, including cer-tain labor and delivery departments, is experiencing an emergency medical condition as defined by  EMTALA, and that abortion is the stabilizing treat-
	ment necessary to resolve that condition, the physi-cian must provide that treatment.  And when a state law prohibits abortion and does not include an excep-tion for the life and health of the pregnant person—or draws the exception more narrowly than  EMTALA’s emergency medical condition definition —that state law is preempted.  
	Id. at 1-2.  
	Again, the Letter states that a violation of the  EMTALA obligations stated by HHS could subject a hospital to “termination of its Medicare provider agree-ment and/or the imposition of civil monetary penalties” and a physician to “[c]ivil monetary penalties” and  “exclusion from the Medicare and State health care  programs.”  Id. at 2.  And the Letter confirms that  “EMTALA’s preemption of state law could also be en-forced by individual physicians in a variety of ways, po-tentially including as a defense to
	C. This Suit  
	Texas and two organizational plaintiffs filed suit against various HHS officials seeking to enjoin HHS from enforcing EMTALA in accordance with the terms of the directives included in its Guidance and Letter.  Texas claims that the Guidance unlawfully requires abortions in situations where Texas outlaws them, thus infringing on Texas’s rights to legislate and enforce its abortion laws.  Dkt. No. 18 ¶ 59.  The organizational 
	plaintiffs are two groups of physicians opposed to elec-tive abortions.  The American Association of Pro-Life Obstetricians and Gynecologists (AAPLOG) is an organ-ization of 6,000 pro-life physicians, 300 of whom live in Texas.  Id. ¶ 3.  The Christian Medical and Dental As-sociation (CMDA) is a nonprofit organization of Chris-tian physicians, dentists, and allied healthcare profes-sionals, with over 12,000 members nationwide.  Id. ¶ 4.  CMDA has 1,237 members in Texas, of whom 607 are practicing or retired
	The plaintiffs’ amended complaint alleges that the Guidance is rife with defects.  It exceeds EMTALA.  Id. at 21-24.  It should have gone through notice and comment.  Id. at 24-25.  It is arbitrary and capricious.  Id. at 25-26.  It transgresses the Spending Clause.  Id. at 27.  It violates the nondelegation doctrine.  Id. at 27-28.  It violates the Tenth Amendment.  Id. at 28-29.  It infringes on the Free Exercise Clause.  Id. at 29-30.  And it violates the Religious Freedom Restora-tion Act.  Id.  To reme
	Three weeks after filing suit, the plaintiffs moved for a temporary restraining order and preliminary injunc-tion barring the Guidance’s enforcement.  Dkt. No. 22. They request relief by August 25—the day HLPA takes 
	effect.  Tr. at 144.  The defendants appeared, re-sponded, and moved to dismiss the suit.  Dkt. Nos. 26-27; 32; 38-41.  After the plaintiffs replied (Dkt. No. 55), the Court held an evidentiary hearing on their motion (Dkt. No. 56).  Several amici filed briefs on both sides, and the Court is grateful for their work.  
	D. The Preliminary Injunction Standard  
	Federal Rule of Civil Procedure 65(a) authorizes fed-eral courts to issue preliminary injunctions.3  “A pre-liminary injunction is an extraordinary remedy,” requir-ing a “clear showing” that the plaintiffs are entitled to such relief.  Winter v. Nat. Res. Def. Council, Inc., 555 U.S. 7, 22, 24 (2008).  The purpose of a preliminary in-junction is to preserve the status quo and prevent irrep-arable injury until the court renders a decision on the merits.  Canal Auth. of Fla. v. Callaway, 489 F.2d 567, 576 (5t
	3  Since the defendants responded and this order has issued, the plaintiffs’ motion for a temporary restraining order is moot. 
	3  Since the defendants responded and this order has issued, the plaintiffs’ motion for a temporary restraining order is moot. 

	2014)).  But, as always, the Court first turns to the question of its power to hear this case.  
	2. Jurisdiction  
	Federal courts have jurisdiction over cases and con-troversies only.  U.S. Const. art. III, § 2.  A plaintiff suing under the Administrative Procedure Act must demonstrate both constitutional and prudential stand-ing before the Court can exercise any power.  Match-E-Be-Nash-She-Wish Band of Pottawatomi Indians v. Patchak, 567 U.S. 209, 224 (2012).  The defendants do not contest that the plaintiffs are “arguably within the zone of interests to be protected or regulated by” EM-TALA. Id. But even if a plaintif
	A. Constitutional Standing  
	The “irreducible constitutional minimum of standing contains three elements.”  Lujan v. Defs. of Wildlife, 504 U.S. 555, 560 (1992).  “The plaintiff must have (1) suffered an injury in fact, (2) that is fairly traceable to the challenged conduct of the defendant, and (3) that is likely to be redressed by a favorable judicial decision.”  Spokeo, Inc. v. Robins, 578 U.S. 330, 338 (2016) (quoting Lujan, 504 U.S. at 560).  “The plaintiff, as the party in-voking federal jurisdiction, bears the burden of estab-li
	arguendo the merits of his or her legal claim.”  N. Cy-press Med. Ctr. Operating Co. v. Cigna Healthcare, 781 F.3d 182, 191 (5th Cir. 2015) (quoting Cole v. Gen. Mo-tors Corp., 484 F.3d 717, 723 (5th Cir. 2007)); FEC v. Cruz, 142 S. Ct. 1638, 1647 (2022) (“For standing pur-poses, we accept as valid the merits of [plaintiffs’] legal claims.”).  
	The first prong of the standing inquiry is injury.  “To establish injury in fact, a plaintiff must show that he or she suffered ‘an invasion of a legally protected inter-est’ that is ‘concrete and particularized’ and ‘actual or imminent, not conjectural or hypothetical.’ ”  Spokeo, 578 U.S. at 339 (quoting Lujan, 504 U.S. at 560).  A concrete injury is one that must “actually exist”—it must be “real, and not abstract.”  Id. at 340.  Mean-while, the particularity aspect requires that the plaintiff be affecte
	Because states are not normal litigants, the Court an-alyzes Texas’s alleged injuries separately from AAP-LOG and CMDA’s.  See Massachusetts v. EPA, 549 U.S. 497, 518 (2007).  
	 i. Texas’s Sovereign Injury  
	First, the Court finds that Texas plausibly alleges an injury to its sovereign interest based on the differences between the Guidance’s interpretation of EMTALA and Texas’s laws governing when abortions are permitted.  Although the defendants dispute this, the language of the Guidance and Texas’s laws are not identical, and the differences are material.  This mismatch creates areas where the Guidance claims to preempt state law—a type of sovereign injury.  
	a. The Guidance construes EMTALA to re-quire physicians to perform abortions in situations not permitted by Texas law.  
	The Guidance leaves no doubt that, under its view of EMTALA, abortions will be required under certain cir-cumstances:  “If a physician believes that a pregnant patient presenting at an emergency department is expe-riencing an emergency medical condition as defined by EMTALA, and that abortion is the stabilizing treatment necessary to resolve that condition, the physician must provide that treatment.”  Guidance at 1; Letter at 1. EMTALA defines an emergency medical condition gen-erally4 as a medical conditio
	4  “Emergency medical condition” has a more specific definition for a pregnant woman who is having contractions. § 1395dd(e)(1)(B). 
	4  “Emergency medical condition” has a more specific definition for a pregnant woman who is having contractions. § 1395dd(e)(1)(B). 

	sis added) (citing “emergent hypertensive disorders”), 4 (same), 6 (“emergent ectopic pregnancy”); Letter at 1 (“emergent hypertensive disorders”).  So under the Guidance’s interpretation, an abortion could be neces-sary if a physician determines it is necessary to stabilize a condition that is not yet emergent but is likely to be-come so.  
	On the other hand, Texas’s Human Life Protection Act prohibits abortion unless a pregnancy-related “physical condition” is “life-threatening” and “places the female at risk of death or poses a serious risk of substan-tial impairment of a major bodily function.”  H.B. 1280 § 2 (to be codified at Tex. Health & Safety Code 170A.002(b)(2)).5  Similarly, pre-Roe Texas criminal laws prohibit abortion except when “procured or at-tempted by medical advice for the purpose of saving the life of the mother.”  See Tex.
	5 Texas excludes from the definition of abortion acts done “with the intent to:  (A) save the life or preserve the health of an unborn child; (B) remove a dead, unborn child whose death was caused by spontaneous abortion; or (C) remove an ectopic pregnancy.”  Tex. Health & Safety Code § 245.002. 
	5 Texas excludes from the definition of abortion acts done “with the intent to:  (A) save the life or preserve the health of an unborn child; (B) remove a dead, unborn child whose death was caused by spontaneous abortion; or (C) remove an ectopic pregnancy.”  Tex. Health & Safety Code § 245.002. 

	Juxtaposing the Guidance’s construction of EMTALA with Texas law shows that the former is materially broader. 
	First, the Guidance says abortion may be required for emergency medical conditions that are likely to be-come emergent, whereas HLPA requires the condition to be present. Compare Guidance at 1 (“likely  . . .  to become emergent”), with H.B. 1280 § 2 (“has a life-threatening physical condition”). 
	Second, the Guidance states that EMTALA may re-quire an abortion when the health of the pregnant woman is in serious jeopardy.  Guidance at 1, 3.  Texas law, on the other hand, limits abortions to when the medical con-dition is life-threatening, and HLPA goes further to ex-pressly limit the condition to a physical condition.  See H.B. 1280 § 2; Tex. Rev. Civ. Stat. arts. 4512.1-.4, .6 (2010). 
	Third, the Guidance also indicates that EMTALA may require an abortion when an emergency medical condition “could  . . .  result in a serious impairment or dysfunction of bodily functions or any bodily organ.”  Guidance at 3, 1 (emphasis added).  HLPA, by con-trast, requires the life-threatening physical condition to pose a serious risk of substantial impairment of a major bodily function.  H.B. 1280 § 2.  So, in addition to re-quiring a physical threat to life, HLPA requires both a greater likelihood and a
	As the defendants recognize, the Guidance’s reading of EMTALA theoretically allows for abortions in cases prohibited by Texas law.  Tr. at 79.  Nonetheless, the defendants assert that “Texas has failed to identify any 
	particular respect in which Texas law would prohibit an abortion that EMTALA would require to be offered.”  Dkt. No. 39 at 24.  Texas responds that an incomplete medication abortion is one such scenario.  Dkt. No. 23 at 9, 17-18, 29; Tr. at 26.6  Moreover, AAPLOG provides testimony from Dr. Donna Harrison that the Guidance “requires performing essentially an elective abortion where women present to an emergency room, having previously initiated medication abortions, but where the unborn child is still livin
	6  Texas also cited mental-health emergencies as another situa-tion where the Guidance would permit abortions, but Texas law would not.  Tr. at 24-26. 
	6  Texas also cited mental-health emergencies as another situa-tion where the Guidance would permit abortions, but Texas law would not.  Tr. at 24-26. 

	The plaintiffs’ focus on, and concern with, medication abortions are not unfounded.  The Guidance itself cites an “incomplete medical abortion” as a potential emer-gency medical condition that may require abortion. Guidance at 6.  Since the Guidance permits a physician to immediately complete a medical abortion—regard-less of whether the unborn child is still alive and before it presents a threat to the life of the mother—it goes be-yond Texas’s law.  
	Even if a particular condition does present a threat to the life of the mother, Texas law requires the treating physician to “perform[], induce[], or attempt[] the abor-tion in a manner that, in the exercise of reasonable med-ical judgment, provides the best opportunity for the un-born child to survive unless, in the reasonable medical judgment, that manner would create:  (A) a greater risk of the pregnant female’s death; or (B) a serious risk of substantial impairment of a major bodily function of the preg
	 b. The Guidance interprets EMTALA to preempt any state law governing abortion in medical emergencies.  
	In addition to requiring physicians to perform abor-tions in situations not permitted by Texas law, the Guid-ance also provides that any state law conflicting with its requirements is preempted:  “Any state that has a more restrictive definition of emergency medical condi-tion or that has a definition that directly conflicts with any definition above is preempted by the EMTALA stat-ute.”  Guidance at 5; Letter at 1-2.  And the Guidance makes clear that, in HHS’s view, “[p]hysicians and hos-pitals have an ob
	not prevent the physician from fulfilling his or her  EMTALA obligation to perform abortion.  Id. at 4.  The message is clear:  Any state law that limits the manner and circumstances under which abortion may be performed in medical emergencies is preempted, and HHS’s view of EMTALA alone controls.  
	c. The Guidance injures Texas’s sovereign interests.  
	States have an interest in “the exercise of sovereign power over individuals and entities within the relevant jurisdiction—this involves the power to create and en-force a legal code, both civil and criminal.”  Alfred L. Snapp & Son, Inc. v. Puerto Rico, ex rel., Barez, 458 U.S. 592, 601 (1982); Tex. Off. of Pub. Util. Couns. v. FCC, 183 F.3d 393, 449 (5th Cir. 1999).  “Pursuant to that interest, states may have standing based on (1) fed-eral assertions of authority to regulate matters they be-lieve they co
	First, the Guidance is a federal agency’s assertion of authority to regulate matters that the states believed they controlled.  The Supreme Court in Dobbs re-turned “the authority to regulate abortion” to “the peo-ple and their elected representatives.”  Dobbs, 142  
	S. Ct. at 2279.  With the federal constitutional bar re-moved, states like Texas naturally believed that they could limit abortion to emergency situations as they de-termined was proper.  See Dkt. No. 18 at 8, 12-14.  But the Guidance interprets EMTALA to supersede Texas law and to permit abortions in contexts beyond that permitted by Texas. Supra Sections 2.A.i.a, b.  Nothing in the record suggests that EMTALA has ever been interpreted and applied to supersede state laws governing the permissibility of abo
	Second, the Guidance interprets a federal statute to preempt state law.  An agency’s formal position that a state law is preempted can injure a state’s sovereign in-terests.  See State of Ohio ex rel. Celebrezze v. U.S. Dep’t of Transp., 766 F.2d 228, 229, 233 (6th Cir. 1985) (holding that “[t]he effective enforcement of [an] Ohio statute  . . .  necessarily is endangered and rendered uncertain by” a DOT statement of policy that Ohio state laws are preempted by existing federal regulations); see also Wyomin
	firearms laws worked sufficient injury upon Wyoming to challenge the letter); Texas v. EEOC, 933 F.3d 433, 437-40, 446-49 (5th Cir. 2019) (holding that Texas had stand-ing to challenge EEOC guidance that deemed unlawful under Title VII Texas state agencies’ across-the-board bans on hiring individuals with criminal records).  De-spite EMTALA’s anti-preemption provision that leaves all matters not directly in conflict with EMTALA to the states, the Guidance construes EMTALA’s preemptive effect broadly to pree
	Third, the Guidance constitutes federal interference with the enforcement of state law.  “[A] State clearly has a legitimate interest in the continued enforceability of its own statutes.”  Maine v. Taylor, 477 U.S. 131, 137 (1986); see Berger v. N.C. State Conf. of the NAACP, 142 S. Ct. 2191, 2194 (2022).  Because a state alone has the right to create and enforce its legal code, “only the State has the kind of ‘direct stake’ ” necessary to satisfy stand-ing “in defending the standards embodied in that code.
	Here, the Guidance interferes with Texas’s enforce-ment of its laws because it encourages its hospitals and doctors to violate Texas abortion laws under threat of EMTALA liability.  The Guidance makes clear that state abortion laws cannot provide a basis for transfer-ring a patient. Guidance at 4.  And the Guidance inter-prets EMTALA to preempt state laws governing the 
	permissibility of abortion in medical emergencies.  Su-pra Section 2.A.i.b.  Furthermore, the Guidance threat-ens to enforce these positions by penalizing hospitals and physicians that fail to stabilize a patient by provid-ing an abortion when required under EMTALA. Guid-ance at 5 (describing potential exclusion from Medicare and other state healthcare programs as well as civil monetary penalties “on a hospital ($119,942 for hospitals with over 100 beds, $59,973 for hospitals under 100 beds/per violation) o
	In doing so, the Guidance gives Texas hospitals and physicians license—much more, requires them—to vio-late Texas abortion laws if their medical judgment says an abortion is required to stabilize the patient in a situ-ation prohibited by Texas law.  See EEOC, 933 F.3d at 447 (“The Guidance consequently encourages employ-ers, to avoid liability, to deviate from state law when it conflicts with the Guidance.”).  This harms Texas’s le-gitimate interest in the continued enforceability of its abortion laws.  See
	The Court finds that Texas has sufficiently pled an actual injury to its sovereign interests.  
	 
	ii. Texas, AAPLOG, and CMDA’s Procedural  Injury  
	All three plaintiffs allege that they suffered a proce-dural injury when the defendants promulgated the Guid-ance without soliciting the public’s feedback.  Dkt. Nos. 55 at 13; 23 at 22; 18 at 24-25.  A party has procedural injury “so long as the procedures in question are de-signed to protect some threatened concrete interest of his that is the ultimate basis of his standing.”  Ctr. for Biological Diversity v. EPA, 937 F.3d 533, 543 (5th Cir. 2019) (quoting Lujan, 504 U.S. at 573 n.8).  “[A] plain-tiff in 
	Here, Texas has concrete sovereign interests in the creation and enforcement of its abortion laws.  Supra Section 2.A.i.  And Texas has at least one additional concrete interest in the avoidance of direct injury to Texas state medical providers through the loss of Medi-care or Medicaid funds or direct civil penalties.  Dkt. No. 23 at 11-12; see TransUnion, 141 S. Ct. at 2204 (“The most obvious [concrete injuries] are traditional tangible harms, such as physical harms and monetary harms.”).  Texas hospitals 
	year, government-payor sources, including Medicare and Medicaid, were responsible for 57% of Texas’s gross patient revenue charges.  Id.  Many of the hospitals that receive these funds are state institutions like Texas Tech University Health Sciences Center, which— between its two locations for Fiscal Year 2022 (Septem-ber 1, 2021 through August 2, 2022)—received over $148 million in Medicare and Medicaid funding.  Id. at 40.  And over $7 million of that funding was specifically used for emergency room medi
	AAPLOG and CMDA also have concrete interests in the furtherance of their mission and in the representa-tion of their members’ beliefs as it related to HHS’s de-cisions on abortion.  AAPLOG, CMDA, and their mem-bers oppose elective abortions.  Dkt. No. 23-1 at 18, 20, 25-27, 31, 34, 37.  And by circumventing the notice-and-comment procedures, they were deprived of opportunity to voice their medical, ethical, and religious objections to the abortions required under the Guidance’s interpre-tation of EMTALA.  D
	Assuming, as the Court must for purposes of the standing determination, that HHS was required to pro-vide notice and comment in promulgating the Guidance, the Court finds that the plaintiffs suffered injury by ex-clusion from the notice-and-comment process.  
	 iii. AAPLOG and CMDA’s Injury by Association  
	The Court also finds that AAPLOG and CMDA have associational standing to represent the interests of their members.  “[A]n association has standing to bring suit on behalf of its members when:  (a) its members would otherwise have standing to sue in their own right; (b) the interests it seeks to protect are germane to the organi-
	zation’s purpose; and (c) neither the claim asserted nor the relief requested requires the participation of indi-vidual members in the lawsuit.”  Hunt v. Wash. State Apple Advert. Comm’n, 432 U.S. 333, 343 (1977).  The Court begins with the latter two requirements.  
	AAPLOG is an organization of OB/GYNs that are op-posed to elective abortions, which it defines as “the pur-poseful killing of the unborn in the termination of a pregnancy for no medical reason.”  Dkt. No. 23-1 at 20.  In AAPLOG’s view, an abortion is not medically neces-sary except when a separation of the unborn child is nec-essary to save the life of the mother.  Id. at 20-21.  In accord with EMTALA’s text (see infra Section 3.A.i), AAPLOG believes that, in the case of a pregnant woman, doctors are “treat
	CMDA is an organization of healthcare professionals that oppose abortion based on their religious beliefs.  Id. at 25.  In CMDA’s view, an abortion is “elective” and, thus not necessary, “where the woman’s life is not at stake.”  Id. at 26.  Like AAPLOG, CMDA also be-lieves in “protecting the life of the mother and her un-born child.”  Id. at 27 (emphasis added).  
	So both organizations and their members do not ob-ject to abortions where it is necessary to save the mother’s life.  Id. at 20, 26-27.  But they oppose the Guidance be-cause it requires their members to perform abortions even when the mother’s life is not at stake, causing the members to violate their religious or moral beliefs and medical judgments.  Id. at 20-21, 26-27.  Based on these pleadings, the Court finds that the member interests 
	AAPLOG and CMDA seek to protect are germane to their respective purposes.  And because AAPLOG and CMDA request injunctive relief, “individualized proof ” and their members’ participation are not necessary.  Hunt, 432 U.S. at 344; see Tex. Democratic Party v. Benkiser, 459 F.3d 582, 588 (5th Cir. 2006).  
	The organizational plaintiffs allege that the Guidance threatens crippling punishments against their members for failure to perform abortions that violate their reli-gious or moral beliefs or medical judgment.  Dkt. No. 18 at 17-18.  And certainly, the Guidance threatens en-forcement of its interpretation of EMTALA by substan-tial civil monetary penalties and exclusion from partici-pation in Medicare and other healthcare programs. Guidance at 5.  These are concrete, financial harms. TransUnion, 141 S. Ct. a
	But because they are not actual—they have not ma-terialized yet—AAPLOG and CMDA must show that the injuries are imminent.  See id.  The Court finds that they have.  In the pre-enforcement context, a plaintiff may establish imminent “injury in fact if he (1) has an ‘intention to engage in a course of conduct argu-ably affected with a constitutional interest,’ (2) his in-tended future conduct is ‘arguably  . . .  proscribed by [the policy in question],’ and (3) ‘the threat of future enforcement of the [challe
	While a plaintiff need not await enforcement to chal-lenge a policy, he must adequately allege an intention to engage in proscribed conduct.  Babbitt v. United Farm Workers Nat’l Union, 442 U.S. 289, 298 (1979).  This requirement is typically satisfied by alleging past ac-tions and an intent to continue to engage in such actions proscribed by the policy.  See, e.g., id. at 301-03 (find-ing that UFW members actively engaged in boycott ac-tivities in the past and have adequately alleged an inten-tion to conti
	Here, the organizational plaintiffs adequately plead that their members refuse to perform abortions that are elective—that is, not necessary to save the life of the mother.  Dkt. No. 23-1 at 20-21, 26.  And they claim that the Guidance unlawfully requires members to per-form abortions in “circumstances not posing a risk to the life of the mother.”  Dkt. No. 18 at 16; see 23-1 at 21, 26-27.  In short, AAPLOG and CMDA plead that the Guidance imposes conditions “broader” than EMTALA to “include elective aborti
	life of the mother is at risk.  Id. at 17.  Both organiza-tions’ member doctors affirm these views.  Dkt. No. 23-1 at 31, 34, 37.7 
	7  Two AAPLOG doctors noted they were members of the Catho-lic Church and also shared the views of the Church regarding abor-tion.  Dkt. No. 23-1 at 31, 34.  They both object to the abortions required by the Guidance on religious grounds.  Id.  The Catho-lic amici’s brief clarified the impact of the Guidance on Catholic medical practitioners.  Dkt. No. 70 at 6 (Catholic Health Care Leadership Alliance “believes that the position taken by Defend-ants’ will significantly impact  . . .  the ability of CHCLA me
	7  Two AAPLOG doctors noted they were members of the Catho-lic Church and also shared the views of the Church regarding abor-tion.  Dkt. No. 23-1 at 31, 34.  They both object to the abortions required by the Guidance on religious grounds.  Id.  The Catho-lic amici’s brief clarified the impact of the Guidance on Catholic medical practitioners.  Dkt. No. 70 at 6 (Catholic Health Care Leadership Alliance “believes that the position taken by Defend-ants’ will significantly impact  . . .  the ability of CHCLA me

	7  
	AAPLOG and CMDA also provide affidavits confirm-ing that their members regularly treat pregnant women in emergency situations. Id. at 18, 25, 31, 34, 37. And the doctor affidavits provided by the defendants and the brief of amici medical associations confirm that there are many situations in which a pregnant woman’s health, but not her life, is in danger. Dkt. No. 41 at 7-12 (de-scribing pregnancy complications where abortion is nec-essary “to preserve the life or health of the mother”),  17-19 (describing 
	These pleadings, taken together, show that AAPLOG and CMDA’s member physicians regularly treat preg-nancy complications that are health-threatening but not life-threatening to the mother.  The Guidance requires these doctors to perform such abortions.  Supra Sec-tion 2.A.i.a.  And because the organizations’ represent-atives and members refuse to perform abortions except in life-threatening circumstances, the Court finds that they adequately plead a “serious” intent to engage in conduct proscribed by the Gui
	Finally, the threat of enforcement is substantial.  A substantial threat can be shown by:  (1) a history of past enforcement against a plaintiff or another (Susan B. Anthony List, 573 U.S. at 164; Joint Heirs Fellow-ship Church v. Akin, 629 F. App’x 627, 631 (5th Cir. 2015)); (2) complaints based on violations of policy (Speech First, 979 F.3d at 335-38); or (3) warnings, statements, or other pre-enforcement actions indicating an intent to enforce the policy (Ctr. for Individual Free-
	dom v. Carmouche, 449 F.3d 655, 660 (5th Cir. 2006); Barilla, 13 F.4th at 433). While there is no record of the Guidance being administratively enforced against healthcare providers, the Court finds that there are enough pre-enforcement actions taken by HHS or the United States to find a substantial threat of enforce-ment.  
	In Carmouche, the Fifth Circuit held that a credible threat of enforcement existed when an agency issued an advisory letter on a statute’s meaning, intended enforce-ment, and recently enforced the statute against another party.  449 F.3d at 660-61; see also Joint Heirs Fellow-ship Church, 629 F. App’x at 631.  Similarly, here, HHS issued the Guidance interpreting EMTALA to im-pose obligations on doctors to perform abortions irre-spective of state abortion laws.  Guidance at 1.  And the Guidance contains a w
	AAPLOG and CMDA’s doctors are regulated by EM-TALA and face dire penalties under it.  Dkt. No. 55 at 
	14.  And as mentioned above, AAPLOG and CMDA’s member physicians regularly encounter pregnancy com-plications that are health-threatening but not life-threatening.  As a result, there is a substantial likeli-hood that these physicians will violate the Guidance and face significant penalties.  
	 iv. Traceability  
	The plaintiffs’ procedural injury is clearly traceable to the promulgation of the Guidance without notice and comment, so the Court will not belabor the point.  
	Likewise, Texas’s injuries are traceable to the Guid-ance’s interpretation of EMTALA, rather than the stat-ute itself—as the defendants suggest.  Dkt. No. 39 at 23.  For purposes of the standing analysis, the Court must assume that the Guidance contains an impermissi-ble construction of both the substantive requirements of EMTALA with regard to abortion and its preemptive effect.  See Cigna Healthcare, 781 F.3d at 191.  And the Guidance’s interpretation of EMTALA is a final agency action binding on HHS’s en
	As a result, HHS enforcement staff are bound by the Guidance—not EMTALA—to address a failure to pro-vide an abortion in situations required by EMTALA but prohibited by state law. Guidance at 1, 5.  And under the Guidance, adherence to state abortion laws govern-
	ing emergency abortions will not be considered a valid defense or a proper basis for a patient’s transfer in  administrative-enforcement proceedings brought under EMTALA.  Id. at 4-5; see infra Section 2.B.ii.b.  So the threat of punishing doctors and hospitals by civil monetary penalties and excluding them from Medicare and state healthcare programs is traceable to the Guid-ance.  And, as demonstrated above, this enforcement threat is enough to constitute a sovereign injury to Texas as well as injury by as
	 v. Redressability  
	The plaintiffs’ injuries will be redressed by a ruling in their favor.  Specifically, the plaintiffs request that the Court not only set aside the Guidance, but also en-join its enforcement.  Dkt. No. 23 at 31.  
	As to the procedural injury, “[t]he redressability re-quirement is lighter when the plaintiff asserts depriva-tion of a procedural right.”  EEOC, 933 F.3d 433, 447 (5th Cir. 2019).  “When a litigant is vested with a pro-cedural right, that litigant has standing if there is some possibility that the requested relief will prompt the  injury-causing party to reconsider the decision that al-legedly harmed the litigant.”  Massachusetts, 549 U.S. at 518.  A reasonable possibility of “minimal impact” is enough.  U
	failure to conduct notice and comment would redress the plaintiffs’ procedural injuries.  
	Separately, a preliminary injunction forbidding HHS from enforcing the Guidance’s interpretation of EM-TALA “would safeguard Texas’s sovereign interests.”  EEOC, 933 F.3d at 449.  Such an injunction would re-store the status quo.  It would remove the threat of EMTALA liability based on the Guidance’s impermissi-ble interpretation.  And Texas hospitals and doctors would defer to Texas law to supply the standard of care concerning abortion in medical emergencies.  For the same reasons, the same injunction for
	B. Final Agency Action  
	Before the Court may reach the merits, it must also address whether the Guidance is a final agency action subject to the Court’s review.  “[W]hether an agency action is final is a jurisdictional issue, not a merits ques-tion.”  EEOC, 933 F.3d at 440 n.8.  The Administra-tive Procedure Act provides for judicial review of a “fi-nal agency action.”  5 U.S.C. § 704.  And an agency ac-tion is “final” for purposes of the APA where the action (1) “mark[s] the consummation of the agency’s deci-sionmaking process” a
	 i. The Guidance is the consummation of HHS’s decision-making process.  
	The Guidance is the consummation of HHS’s  decision-making process because it is not “merely tenta-tive or interlocutory [in] nature.”  Bennett, 520 U.S. at 178 (citation omitted).  In the Fifth Circuit and else-where, “guidance letters can mark the ‘consummation’ of an agency’s decision-making process.”  Nat’l Pork Producers Council v. EPA, 635 F.3d 738, 755 (5th Cir. 2011) (citing Her Majesty the Queen in Right of Ontario v. EPA, 912 F.2d 1525, 1532 (D.C. Cir. 1990) (holding that the EPA’s guidance letter
	HHS resists this conclusion, arguing that the  Guidance “simply restates the preexisting and long- understood requirements of the statute” and that “no administrative enforcement process has even begun” pursuant to the Guidance.  Dkt. No. 39 at 35.  For the reasons stated below, the Court disagrees that the Guid-ance is merely a restatement.  See infra Section 3.A.  The Court also disagrees that an enforcement action is a prerequisite to finality.  See EEOC, 933 F.3d at 444-46 (finding reviewable final agen
	ing certain commodities from regulation immediately reviewable).  
	In any event, when reviewing finality, the Court must take a “pragmatic” approach.  U.S. Army Corps of Eng’rs v. Hawkes Co., 578 U.S. 590, 599 (2016) (quoting Abbott Labs. v. Gardner, 387 U.S. 136, 149 (1967)).  Nothing within the Guidance suggests “it represents only an intermediate step in a multi-stage administra-tive process” of deliberation or that it is subject to fur-ther agency review.  Qureshi v. Holder, 663 F.3d 778, 781 (5th Cir. 2011); Sackett, 566 U.S. at 127.  To the contrary, the Guidance its
	 ii. The Guidance determines obligations under EMTALA, and legal consequences flow from it.  
	The Guidance is also final because it purports to de-termine “rights or obligations,” and “legal consequences will flow” from its enforcement.  Bennett, 520 U.S. at 178 (citation omitted).  On its face, the Guidance “is-sued to remind hospitals of their existing obligation to comply with EMTALA and does not contain new policy.”  Guidance at 1.  “While mindful but suspicious of the agency’s own characterization,” the Court must “focus[] primarily on whether the rule has binding effect on agency discretion or
	“Courts consistently hold that an agency’s guidance documents binding it and its staff to a legal position pro-duce legal consequences or determine rights and obliga-tions, thus meeting the second prong of Bennett.”  EEOC, 933 F.3d at 441; see Syncor Int’l Corp. v. Shalala, 127 F.3d 90, 94 (D.C. Cir. 1997) (“The primary distinction between a substantive rule—really any rule—and a general statement of policy, then, turns on whether an agency intends to bind itself to a particular legal position.”).  “[A]n ag
	 a. The Guidance speaks in mandatory terms regarding a doctor’s obligation to perform abortions notwithstanding state abortion laws.  
	The Court already found that the Guidance construes EMTALA to require physicians to perform abortions in situations not permitted by state law.  Supra Section 2.A.i.a.  And the Court also found that the Guidance in-terprets EMTALA to preempt any state law governing abortion in medical emergencies.  Supra Section 2.A.i.b.  These positions are not mere recommenda-tions; they are couched in mandatory language and backed by the threat of enforcement action.  
	The Guidance states that a physician “must” provide an abortion as stabilizing treatment if he or she believes it is necessary to stabilize the pregnant woman.  Guid-ance at 1; Letter at 1.  And it makes clear that any state law that “prohibits abortion” or “draws [an] exception more narrowly than EMTALA[]” is “preempted.”  Guidance at 1; Letter at 1-2. In fact, the Guidance states that a “hospital cannot” even “cite State law or practice as the basis for transfer.”  Guidance at 4.  In no un-certain terms, 
	   b. The Guidance binds HHS enforcement staff to its interpretation of EMTALA.  
	The Guidance is also binding on HHS as to how  EMTALA will be enforced in light of newly effective state abortion laws and, in doing so, it withdraws the agency’s discretion “to adopt a different view of the law.”  EEOC, 933 F.3d at 442.  This withdrawal distin-guishes it from unreviewable agency opinions.  See id. 
	Agencies, of course, are bound to follow their own inter-pretations of statutes.  See Wilson, 378 F.3d at 545 (“It is an elemental principle of administrative law that agencies are bound to follow their own regulations.”); Vitarelli, 359 U.S. at 540.  And, here, the binding na-ture of the Guidance is demonstrated by its sender, au-dience, language, and adoption by the HHS Secretary in his Letter.  
	The Guidance was promulgated by the Directors of the “Quality, Safety & Oversight Group (QSOG) and Survey & Operations Group (SOG),” the subgroup of CMS responsible for overseeing Medicare providers’ compliance with HHS standards.  Guidance at 1.8  And it is addressed to the “State Survey Agency Direc-tors,” who are responsible for evaluating alleged EM-TALA violations.  Guidance at 1; Dkt. No. 39 at 19.9  In the “Enforcement” section, the Guidance states that the Office of the Inspector General10—the enfor
	8  Quality, Safety & Oversight—General Information, Centers for Medicare and Medicaid Services, https://www.cms.gov/Medicare/ Provider-Enrollment-and-Certification/SurveyCertificationGenInfo (last visited Aug. 23, 2022). 
	8  Quality, Safety & Oversight—General Information, Centers for Medicare and Medicaid Services, https://www.cms.gov/Medicare/ Provider-Enrollment-and-Certification/SurveyCertificationGenInfo (last visited Aug. 23, 2022). 
	9  State Operations Manual, Appendix V—Interpretive Guide-lines—Responsibilities of Medicare Participating Hospitals in Emergency Cases at 5, 21 (July 19, 2019), https://www.cms.gov/ Regulations-andDirective/Directive/Manuals/downloads/som107ap _v_emerg.pdf. 
	10 The HHS OIG is authorized to impose civil monetary penalties and exclude providers from federal healthcare programs for EM-TALA violations.  42 C.F.R. § 1003.500(a). 

	Guidance’s interpretation of EMTALA is binding upon the OIG in its enforcement activities.  
	Furthermore, Secretary Becerra, in his Letter, re-fers to the Guidance and cites its contents regarding HHS’s “enforcement” of EMTALA in the wake of Dobbs.  Letter at 1.  And the Guidance itself also states that the “policy” contained in it is “[e]ffective  . . .  immediately” and “should be communicated to all survey and certification staff and managers immedi-ately.”  Guidance at 6.  This makes clear that state survey agencies and HHS certification staff should re-view EMTALA compliance according to the G
	In practice, the Guidance removes adherence to state abortion laws as a valid defense in administrative  EMTALA-enforcement proceedings.  For example, if a hospital fails to provide an abortion when required un-der the Guidance’s interpretation of EMTALA, the hos-pital would be subject to an administrative enforcement action by the OIG.  42 § 1395dd(1)(A), (B) (incorporat-ing administrative enforcement and hearing procedures contained in Section 1320a-7a).  In determining wheth-er to bring the action, the O
	ALJ would also not consider a defense based on adher-ence to state abortion laws because the ALJ is likewise bound by HHS’s interpretation of EMTALA.  See 42 C.F.R. § 1005.4(c)(1) (“The ALJ does not have the au-thority to  . . .  [f]ind invalid or refuse to follow Fed-eral statutes or regulations or secretarial delegations of authority.”); ATF, 464 U.S. at 96 (noting an ALJ was bound by ATF guidance). And although the hospital may seek review from the court of appeals—which would not be bound by the Guidanc
	   c. The Guidance’s interpretation is at the heart of the Idaho suit.  
	The Guidance’s interpretation of EMTALA has also been “applied by the agency in a way that indicates it is binding” in the federal government’s ongoing suit against the State of Idaho.  Gen. Elec., 290 F.3d at 383 (citation omitted); see United States v. Idaho, No. 1:22-CV-329, Dkt. No. 1 ¶ 24 (D. Idaho, Aug. 2, 2022).  There, the United States cites the Guidance in support of its argument that “there are some pregnancy-related emergency medical conditions—including, but not lim-ited to, ectopic pregnancy, 
	demonstrates that the Guidance contains HHS’s official interpretation of EMTALA.  
	   d. The Guidance provides hospitals and physicians with a “safe harbor” from state law.  
	Finally, the Guidance outlines a norm or “safe har-bor” by which private parties may “shape their actions” to avoid EMTALA liability.  EEOC, 933 F.3d at 442 (ci-tation omitted).  The Guidance interprets EMTALA to require physicians to perform abortions in situations not permitted by state law and to preempt any state law governing abortion in medical emergencies.  Supra Sections 2.A.i.a, b.  Thus, the Guidance purports to provide hospitals and physicians with a complete de-fense against countervailing state
	*  *  * 
	In many ways, the agency action here parallels that in Texas v. EEOC. 933 F.3d 433.  In that case, the Fifth Circuit dealt with the Equal Employment Opportunity Commission’s enforcement guidance that claimed blan-ket bans on hiring individuals with criminal records were violations of Title VII.  EEOC, 933 F.3d at 437-38.  Even where the Commission did not have the ability to directly enforce this guidance against state employers by imposing penalties on them, the court found that the guidance was a final ag
	Commission’s staff to an analytical method in conduct-ing Title VII investigations; and (3) it outlined safe har-bors on which parties may rely to shape their actions to avoid Title VII disparate-impact liability.  Id. at 441-44.  
	As in EEOC, the Guidance (1) binds HHS staff to a legal position that EMTALA requires doctors to per-form abortions even when state law prohibits; (2) sub-jects HHS staff to an obligation to investigate and en-force EMTALA under the Guidance’s interpretation; and (3) purports to provide hospitals and physicians a complete defense by preemption of countervailing state abortion laws.  And unlike the Commission in EEOC, HHS has the power to enforce EMTALA against both state and private parties according to its
	The case for reviewability here, then, is even more compelling than in EEOC:  The Guidance determines the “rights or obligations” of medical providers and HHS staff under EMTALA, and it produces “legal con-sequences” for failure to conform to them.  Bennett, 520 U.S. at 178 (cleaned up).  It is reviewable final agency action.  
	3. Likelihood of Success  
	The Court need not reach all of the plaintiffs’ argu-ments to resolve their motion.  The Court concludes that the plaintiffs have demonstrated a substantial like-lihood of success on the merits of two of their claims.  
	  
	A. The HHS Guidance likely exceeds its statutory authority and is not a permissible construction of EMTALA.  
	A federal agency cannot act absent congressional au-thorization.  La. Pub. Serv. Comm’n v. FCC, 476 U.S. 355, 374 (1986).  It cannot confer power upon itself.  Id.  “To permit an agency to expand its power in the face of a congressional limitation on its jurisdiction would be to grant to the agency power to override Con-gress.”  Id. at 374-75.  Furthermore, under the APA, courts must “hold unlawful and set aside agency action” that is “in excess of statutory jurisdiction, authority,  or limitations, or shor
	When reviewing an agency’s construction of a statute under the two-step Chevron framework,11 a court must first determine whether “Congress delegated authority 
	11 The Court recognizes that the Chevron framework may have fallen out of favor.  The Supreme Court recently decided two cases where Chevron could have applied, but it received no reference, let alone deference.  See Becerra v. Empire Health Found., for Val-ley Hosp. Med. Ctr., 142 S. Ct. 2354, 2362 (2022); Am. Hosp. Ass’n v. Becerra, 142 S. Ct. 1896, 1904 (2022).  By contrast, in another recent case, the Supreme Court crystalized the long-developing major-questions doctrine.  See West Virginia. v. EPA, 142
	11 The Court recognizes that the Chevron framework may have fallen out of favor.  The Supreme Court recently decided two cases where Chevron could have applied, but it received no reference, let alone deference.  See Becerra v. Empire Health Found., for Val-ley Hosp. Med. Ctr., 142 S. Ct. 2354, 2362 (2022); Am. Hosp. Ass’n v. Becerra, 142 S. Ct. 1896, 1904 (2022).  By contrast, in another recent case, the Supreme Court crystalized the long-developing major-questions doctrine.  See West Virginia. v. EPA, 142

	to the agency generally to make rules carrying the force of law, and that the agency interpretation claiming def-erence was promulgated in the exercise of that author-ity.”  United States v. Mead Corp., 533 U.S. 218, 226-27 (2001) (citing and explaining Chevron, U.S.A., Inc. v. Nat. Res. Def. Council, Inc., 467 U.S. 837 (1984)).  If such delegation of authority exists, a court must use the “traditional tools of statutory construction” to ascertain “whether Congress has directly spoken to the precise questio
	Applying Chevron’s first step, the Court finds that Congress has not spoken to the “precise question at  issue”—EMTALA’s requirements as they pertain to abortion.  See Chevron, 467 U.S. at 843.  Specifically, the question at issue here is whether Congress has di-rectly addressed whether physicians must perform abor-tions when they believe that it would resolve a pregnant woman’s emergency medical condition, irrespective of the unborn child’s health and state law.  Congress has not.  EMTALA, by its terms, do
	fining “to stabilize” and “stabilized” to mean delivery, including the placenta, with respect to a pregnant woman who is having contractions).  Outside of requir-ing delivery of the child when a mother experiences con-tractions, EMTALA provides no roadmap for doctors when their duty to a pregnant woman and her unborn child may conflict.  That Congress spoke clearly in the context of contractions reinforces that it did not specifi-cally address pregnancy complications through its gen-eral requirements regard
	At step two of Chevron, the Court asks whether HHS’s interpretation of EMTALA—which eliminates the duty of emergency care to an unborn child when it conflicts with the health of the mother—is a “permissi-ble construction of the statute.”  Chevron, 467 U.S. at 843. For the reasons stated below, it is not.  
	 i. EMTALA creates obligations to stabilize both a pregnant woman and her unborn child, and it fails to resolve the tension when those du-ties conflict.  
	The statute explicitly gives hospitals the discretion to “determine[] that the individual has an emergency med-ical condition.”  § 1395dd(b)(1).  When a physician finds that an emergency medical condition is present, the hos-pital must either stabilize or transfer the patient.  Id.  EMTALA defines “stabilize” as “to provide such medi-cal treatment of the condition as may be necessary to assure, within reasonable medical probability, that no material deterioration of the condition is likely to result from or
	a facility.”  § 1395dd(e)(3)(A).  These provisions pro-vide doctors and hospitals with discretion to discern an emergency medical condition and to stabilize it accord-ingly.  
	In the case of a pregnant woman, however, EMTALA imposes obligations with respect to both the pregnant woman and her unborn child.  The statute defines “emer-gency medical condition” to include conditions that “plac[e] the health of the individual (or, with respect to a pregnant woman, the health of the woman or her un-born child) in serious jeopardy.”  § 1395dd(e)(1)(A)(i) (emphasis added).  So in the case of a pregnant woman, a physician’s duty to screen and to stabilize or transfer appropriately applies 
	EMTALA’s equal obligations to the pregnant woman and her unborn child create a potential conflict in duties that the statute does not resolve.  Imagine a mother has a pregnancy-related emergency medical condition where, if she carries the child to term, the child will live but a serious impairment of a bodily function will result, which is, by definition, an emergency medical condition.  See § 1395dd(e)(1)(A)(ii), (iii) (“serious impairment to bodily functions” or “serious dysfunction of any bodily organ or
	mother over the life of the child—despite independent EMTALA obligations to the child; or (2) keep the child in gestation and fail to stabilize the mother’s emergency medical condition, causing her to lose the function.  EMTALA provides no answers to this dilemma.  See Dobbs, 142 S. Ct. at 2265 (recognizing that abortion pre-sents “a question of profound moral and social impor-tance”).  
	In other words, where emergency medical conditions threaten the health of both the pregnant woman and the unborn child, EMTALA leaves that conflict unre-solved.12  Naturally, the question arises then: who must resolve that conflict?  As explained below, doctors must—in accordance with state law.  
	12 In a less-contested provision, EMTALA appears to even prior-itize the life of the unborn child in cases of pregnancy complications accompanying contractions.  For example, where a pregnant woman is having contractions and “there is inadequate time to ef-fect a safe transfer to another hospital before delivery,” or a “transfer may pose a threat to the health or safety of the woman or the unborn child,” EMTALA requires the delivery of the child.   § 1395dd(e)(1)(B), (e)(3); see also § 1395dd(c)(2)(A) (“tra
	12 In a less-contested provision, EMTALA appears to even prior-itize the life of the unborn child in cases of pregnancy complications accompanying contractions.  For example, where a pregnant woman is having contractions and “there is inadequate time to ef-fect a safe transfer to another hospital before delivery,” or a “transfer may pose a threat to the health or safety of the woman or the unborn child,” EMTALA requires the delivery of the child.   § 1395dd(e)(1)(B), (e)(3); see also § 1395dd(c)(2)(A) (“tra

	 
	 ii. EMTALA makes clear that—absent direct conflicts with state law—it does not preempt state law.  
	The text of EMTALA recognizes a presumption of non-preemption.  It claims preemption only where a state law requirement “directly conflicts” with EMTALA requirements.  § 1395dd(f ); see Cipollone v. Liggett Grp., Inc., 505 U.S. 504, 517 (1992) (“Congress’ enact-ment of a provision defining the pre-emptive reach of a statute implies that matters beyond that reach are not pre-empted.”).  Otherwise, state law controls.  As stated by the Second Circuit, “[t]his demonstrates that one of Congress’s objectives was
	matters of health and safety.”  Id.13  This deference to state law crystalizes in the context of abortion. 
	13 Relevant here, courts have also found that “EMTALA’s defer-ence to state law” is apparent in other parts of the statute such as its “express adoption of state law as to the damages recoverable.”  Hardy, 164 F.3d at 793 (citing § 1395dd(d)(2)(A)).  The statute also accommodates practical local limitations with regards to sta-bilization.  § 1395dd(b)(1)(A) (limiting the stabilization to that possible “within the staff and facilities available at the hospital”). 
	13 Relevant here, courts have also found that “EMTALA’s defer-ence to state law” is apparent in other parts of the statute such as its “express adoption of state law as to the damages recoverable.”  Hardy, 164 F.3d at 793 (citing § 1395dd(d)(2)(A)).  The statute also accommodates practical local limitations with regards to sta-bilization.  § 1395dd(b)(1)(A) (limiting the stabilization to that possible “within the staff and facilities available at the hospital”). 

	 iii. Because EMTALA does not resolve situa-tions where both a pregnant woman and her unborn child face emergencies, it does not preempt state laws addressing that circum-stance. 
	As discussed, EMTALA is unclear about the obliga-tions of doctors in cases of conflict between the health of a pregnant woman and her unborn child.  Accordingly, there is no direct conflict between EMTALA and state laws that attempt to address that circumstance.  Thus, in this case, EMTALA does not preempt Texas’s abor-tion law. 
	In every preemption analysis, Congress’s purpose “is the ultimate touchstone.”  Cipollone, 505 U.S. at 516 (quoting Malone v. White Motor Corp., 435 U.S. 497, 504 (1978)).  To discern congressional purpose, the Court looks to the words Congress wrote in the statute.  Here, EMTALA’s savings clause states that “[t]he pro-visions of this section do not preempt any State or local law requirement, except to the extent that the require-ment directly conflicts with a requirement of this sec-tion.”  § 1395dd(f ).  
	Hardy, 164 F.3d at 795; see, e.g., Rodriguez v. Laredo Reg’l Med. Ctr., L.P., No. 5:21-CV-43, 2021 WL 7906834, at *2 (S.D. Tex. July 12, 2021).  This Court does the same. Under the conflict-preemption test, a state stat-ute “directly conflicts” with federal law where (1) it is impossible for a person to comply with both the state law and EMTALA; or (2) where the state law “stands as an obstacle to the accomplishment and execution of the full purposes and objectives of Congress.”  Crosby v. Nat’l Foreign Tra
	Here, it is not impossible for hospitals and physicians to comply with both Texas law and EMTALA.  Con-gress imposed the obligations to screen, stabilize, and transfer equally to the pregnant woman and her unborn child.  See § 1395dd(e)(1)(A).  But EMTALA provides no instructions on what a physician is to do when there is a conflict between the health of the mother and the unborn child.  State law fills this void.  See § 1395dd(f ).  And nothing about the way Texas has filled that void—permitting abortions 
	For similar reasons, Texas law does not stand as an “obstacle to the accomplishment and execution of the full purposes and objectives of Congress.”  Crosby, 530 U.S. at 373 (quoting Hines, 312 U.S. at 67).  The pri-mary purpose of EMTALA is to “to prevent ‘patient dumping,’ which is the practice of refusing to treat pa-tients who are unable to pay.”  Marshall ex rel. Mar-
	shall v. E. Carroll Par. Hosp. Serv. Dist., 134 F.3d 319, 322 (5th Cir. 1998) (collecting cases); see Hardy, 164 F.3d at 795 (recognizing that EMTALA’s core purpose is “to prevent hospitals from failing to examine and sta-bilize uninsured patients who seek emergency treat-ment”).  Here, Texas law, which seeks to balance the health of the mother and the unborn child in the context of abortion—however successful or unsuccessful—does not undermine the provision of care to the indigent or uninsured.  It does no
	To be sure, EMTALA has more than one purpose.  HHS correctly asserts EMTALA was also designed to require stabilizing emergency care for all patients, re-gardless of their financial capacities.  Dkt. No. 39 at 39.  But, critically, in the case of a pregnant woman, physi-cians must provide emergency care to both the pregnant mother and her unborn child when necessary.  Protect-ing the health of both appears to be the particular con-gressional objective at issue here, and Congress pro-vides no specific instruc
	14 That is not to say that the original version expressed no concern for the unborn child.  To the contrary, the original version defined “active labor” separate from “emergency medical condition” to in-
	14 That is not to say that the original version expressed no concern for the unborn child.  To the contrary, the original version defined “active labor” separate from “emergency medical condition” to in-

	clude a situation in which the labor was such that “a transfer may pose a threat of the health and safety of the patient or the unborn child.”  § 1395dd(e)(2)(C), 100 Stat. at 166. 
	clude a situation in which the labor was such that “a transfer may pose a threat of the health and safety of the patient or the unborn child.”  § 1395dd(e)(2)(C), 100 Stat. at 166. 

	ticular attention to the health of the “unborn child.” Those provisions remain unchanged today.  Accord-ingly, where a state seeks to balance the health interests of a pregnant woman and her unborn child in emergency care, it carries out—rather than poses an obstacle to—the purposes of Congress.  Again, state law fills the gap left by EMTALA.  The presumption against preemption—a particularly strong presumption when, as here, Congress legislates in an area traditionally left to the states—bolsters this conc
	Texas’s Human Life Protection Act, for example, de-fines what an abortion is and when it is appropriate.  It permits an abortion when the pregnant female “has a life-threatening physical condition aggravated by, caused by, or arising from a pregnancy that places the female at risk of death or poses a serious risk of substan-tial impairment of a major bodily function unless the abortion is performed or induced.”  H.B. 1280 §2(to be codified at Tex. Health & Safety Code 170A.002(b)(2)). And, where this except
	170A.002(b)(3)).15  Further, Texas law removes from its definition of abortion any act done “with the intent to (A) save the life or preserve the health of an unborn child; (B) remove a dead, unborn child whose death was caused by spontaneous abortion; or (C) remove an ectopic preg-nancy.”  Id.  In absence of EMTALA directives gov-erning a physician’s course of conduct where there is conflict between the health of the mother and the un-born child, this law controls in the State of Texas.  
	15 Texas law defines abortion as “the act of using or prescribing an instrument, a drug, a medicine, or any other substance, device, or means with the intent to cause the death of an unborn child of  a woman known to be pregnant.”  Tex. Health & Safety Code  § 245.002. 
	15 Texas law defines abortion as “the act of using or prescribing an instrument, a drug, a medicine, or any other substance, device, or means with the intent to cause the death of an unborn child of  a woman known to be pregnant.”  Tex. Health & Safety Code  § 245.002. 

	Matter of Baby K, perhaps HHS’s strongest case, does not compel a contrary conclusion.  There, the Fourth Circuit held that EMTALA preempted a seem-ingly contradictory state law.  16 F.3d 590, 597 (4th Cir. 1994).  Specifically, it found that a physician’s duty to stabilize a baby under EMTALA preempted a Vir-ginia statute allowing physicians to withhold medical treatment that they deem to be “medically or ethically inappropriate.”  Id.  (quoting Va. Code Ann. § 54.1-2990 (1993)).  Unlike in the context of 
	tion before the Court today—one that is particular to abortion—is unaddressed by Matter of Baby K.16  As if it needed repeating, the abortion context is unique. 
	16 A handful of courts have referred to—primarily in dicta— EMTALA’s requirements as they relate to abortion.  All of these cases predate Dobbs and thus do not control.  142 S. Ct. 2228; See, e.g., Planned Parenthood of Wis., Inc. v. Schimel, 806 F.3d 908, 909 (7th Cir. 2015) (discussing the duties of hospital emergency depart-ments to provide emergency care generally in the context of evalu-ating constitutionality of admitting privileges for abortion clinics); Planned Parenthood of Greater Tex. Surgical He
	16 A handful of courts have referred to—primarily in dicta— EMTALA’s requirements as they relate to abortion.  All of these cases predate Dobbs and thus do not control.  142 S. Ct. 2228; See, e.g., Planned Parenthood of Wis., Inc. v. Schimel, 806 F.3d 908, 909 (7th Cir. 2015) (discussing the duties of hospital emergency depart-ments to provide emergency care generally in the context of evalu-ating constitutionality of admitting privileges for abortion clinics); Planned Parenthood of Greater Tex. Surgical He

	In sum, the Court agrees with HHS that EMTALA creates no express exceptions of possible stabilizing treatments.  Dkt. No. 39 at24, 39.  The statute, how-ever, does not resolve how stabilizing treatments must be provided when a doctor’s duties to a pregnant woman and her unborn child possibly conflict.  That question is left unanswered.  Accordingly, there is no direct  conflict, and EMTALA leaves it to the states.  See  § 1395dd(f ). 
	 iv. The HHS Guidance goes beyond the statute because it purports to require abortions when physicians believe an abortion will stabilize a pregnant woman’s emergency medical condi-tion irrespective of the unborn child’s health and state law. 
	Having concluded that EMTALA leaves unresolved the conflict between emergency medical conditions that threaten the health of both the pregnant woman and the 
	unborn child—and therefore that it does not preempt state law filling that void—it becomes clear the Guid-ance goes beyond the language of the statute.  The Guidance requires physicians to perform abortions when they believe that an abortion would resolve a preg-nant woman’s emergency medical condition irrespective of the unborn child’s health and contrary state law.  It states that “if a physician believes that a pregnant pa-tient presenting at an emergency department is experi-encing an emergency medical 
	17 Contrary to HHS’s argument, prior guidance letters do not re-quire otherwise.  Dkt. No. 39 at 20, 27.  They did not purport to require abortion in contradiction of state law and were issued be-fore the Dobbs decision explained that there is no constitutional right to abortion.  See U.S. Dep’t of Health and Human Servs. Off. for Civil Rights, “Guidance on Nondiscrimination Protections un-der the Church Amendments for Health CarePersonnel,” (Sept. 17, 2021); U.S. Dep’t of Health and Human Servs. Ctrs. for 
	17 Contrary to HHS’s argument, prior guidance letters do not re-quire otherwise.  Dkt. No. 39 at 20, 27.  They did not purport to require abortion in contradiction of state law and were issued be-fore the Dobbs decision explained that there is no constitutional right to abortion.  See U.S. Dep’t of Health and Human Servs. Off. for Civil Rights, “Guidance on Nondiscrimination Protections un-der the Church Amendments for Health CarePersonnel,” (Sept. 17, 2021); U.S. Dep’t of Health and Human Servs. Ctrs. for 

	cific to Patients who are Pregnant or are Experiencing Pregnancy Loss,” (Sept. 17, 2021). 
	cific to Patients who are Pregnant or are Experiencing Pregnancy Loss,” (Sept. 17, 2021). 
	18 The Guidance also excludes Subsection B, which further ex-presses concern for the unborn child when complications during contractions arise.  See § 1395dd(e)(1)(B) (defining an emergency medical condition with respect to a pregnant woman experiencing contractions as when (i) “there is inadequate time to effect a safe transfer to another hospital before delivery, or (ii) that transfer may pose a threat to the health or safety of the woman or the un-born child”) (emphasis added).  It contains only one refe

	When confronted with the conspicuous omission of the reference to the health of the “unborn child” in the Guidance’s explanation of “emergency medical condi-tions,” HHS expressed little concern.  Tr. at 87.  In its view, the Guidance addresses a non-exhaustive defini-tion of “emergency medical condition” as defined by the statute.  Id.  So then, the Guidance merely provides examples of what an emergency medical condition may include.  Id.  This ostensibly modest reading of the Guidance goes too far for two 
	First, the Guidance’s definition of “emergency medi-cal condition” tracks all other elements of the statute’s definition of an emergency medical condition in subsec-tion (A).18  See § 1395dd(e)(1).  The only component that is omitted, is the concern for the “unborn child.”  See § 1395dd(e)(1)(A)(i).  A comparison illustrates this point.  
	The Guidance provides that an emergency medical condition:  
	includes medical conditions with acute symptoms of sufficient severity that, in the absence of immediate medical attention, could place the health of a person 
	(including pregnant patients) in serious jeopardy, or result in a serious impairment or dysfunction of bod-ily functions or any bodily organ.  
	Guidance at 3.  While the statute states that an emer-gency medical condition is:  
	a medical condition manifesting itself by acute symp-toms of sufficient severity (including severe pain) such that the absence of immediate medical attention could reasonably be expected to result in—(i) placing the health of the individual (or, with respect to a pregnant woman, the health of the woman or her un-born child) in serious jeopardy, (ii) serious impair-ment to bodily functions, or (iii) serious dysfunction of any bodily organ or part.  
	§ 1395dd(e)(1)(A) (emphasis added).  
	Second, even if the Court accepted HHS’s assertion that it does not purport to provide a full definition of an emergency medical condition in its Guidance, the omis-sion is not trivial in this context.  HHS issued the Guid-ance on the heels of Dobbs to explicitly address pregnant women and the subject of abortion.  See Guidance at 1 (titled “Reinforcement of EMTALA Obligations specific to Patients who are Pregnant or are Experiencing Preg-nancy Loss”).  A completely understandable response. State government
	put in jeopardy and must do the same when the health of the unborn child is put in jeopardy.  § 1395dd(e)(1)(A).  The statute expresses explicit concern for the unborn child.  This concern is critical to understanding how the statute approaches abortion—if at all.  
	In such a case, the Court finds it difficult to square a statute that instructs physicians to provide care for both the pregnant woman and the unborn child with purport-edly explanatory guidance excluding the health of the unborn child as a consideration when providing care for a mother.  If there ever were a time to include the full definition of an emergency medical condition, the abor-tion context would be it.  
	 v. The Medicare Act’s prohibition of federal in-terference with the practice of medicine also undercuts the Guidance.  
	When interpreting a statute, courts must not read specific provisions in isolation.  See United Sav. Ass’n of Tex. v. Timbers of Inwood Forest Assocs., Ltd., 484 U.S. 365, 371 (1988) (explaining that “[s]tatutory con-struction  . . .  is a holistic endeavor”).  Here, the surrounding statutory context undermines HHS’s read-ing of EMTALA.  EMTALA is subject to the Medicare Act’s prohibition that “[n]othing in this subchapter,” which includes EMTALA, “shall be construed to author-ize any Federal officer or emp
	Sullivan, 891 F.2d 449, 451 (2d Cir. 1989).19  The Guid-ance attempts to do just that.  
	19 See also Mount Sinai Hosp., 517 F.2d at 345 (upholding post-treatment recoupment review for Medicare reimbursement be-cause it does not interfere with “the provider’s decision” of “[w]hether certain treatment reasonably appears to be medically necessary at the time of ” treatment); United States v. Univ. Hosp., State Univ. of N.Y.at Stony Brook, 729 F.2d 144, 160 (2d Cir. 1984) (reading Section 1395 as a “congressional policy against the in-volvement of federal personnel in medical treatment decisions”);
	19 See also Mount Sinai Hosp., 517 F.2d at 345 (upholding post-treatment recoupment review for Medicare reimbursement be-cause it does not interfere with “the provider’s decision” of “[w]hether certain treatment reasonably appears to be medically necessary at the time of ” treatment); United States v. Univ. Hosp., State Univ. of N.Y.at Stony Brook, 729 F.2d 144, 160 (2d Cir. 1984) (reading Section 1395 as a “congressional policy against the in-volvement of federal personnel in medical treatment decisions”);
	20 The Guidance also threatens to enforce its interpretation by penalizing hospitals and physicians that fail to stabilize by provid-ing an abortion.  Guidance at 5 (describing potential exclusion from Medicare and other state healthcare programs as well as civil monetary penalties “on a hospital ($119,942 for hospitals with over 100 beds, $59,973 for hospitals under 100 beds/per violation) or physician ($119,942/violation)”); see also Letter at 2.  This likely will “have the effect of directly influencing 

	Contrary to its disclaimer, the Guidance is not mere a “remind[er]” of existing EMTALA obligations.  See Guidance at 1.  Rather, it states that a physician “must” provide an abortion if he or she believes that it is the stabilizing treatment fora pregnant woman’s emer-gency medical condition.  Id. As explained above, this removes the health of the unborn child from the physi-cian’s stabilization determination, thereby “influenc[ing] the judgment of medical professionals.”  See Sullivan, 891 F.2d at 451.20  
	the Guidance impermissibly “favor[s] one procedure”—abortion—“over another.”  See id.  The plain lan-guage of this provision, and case law interpreting it, pro-hibits this type of interference. 
	 vi. HHS’s remaining counterarguments fall short.  
	Contrary to the defendants’ suggestion, EMTALA’s consent provision does not resolve the potential conflict between the health of the mother and the health of the unborn child.  While the defendants correctly recog-nize that EMTALA does not “require a provider to pri-oritize the fetus’s health over the life or health of its mother,” they also assert that “EMTALA’s text leaves that balancing to the pregnant patient—who may de-cide, after weighing the risks and benefits, whether to accept or refuse” an abortio
	HHS attempts to sidestep the statute’s concern for the unborn child in another way.  In its view, when pre-sented with a pregnant woman, doctors first must deter-mine whether the mother and unborn child have emer-gency medical conditions.  Tr. at 102-03.  If the doctor determines that the mother has an emergency medical 
	condition—and, in this example, that the unborn child does not—step one is complete.  Id.  Then the doctor proceeds to step two:  determining the stabilizing treatment for the mother.  Id.  If that stabilizing treatment is abortion, so be it.  Because the unborn child did not have an emergency medical condition at step one, the doctor does not proceed to step two and has no stabilizing obligation to the unborn child.  
	This interpretation strains the statutory text.  No one disputes that attempting an abortion puts the health of the unborn child “in serious jeopardy,” thereby creat-ing an EMC that must be stabilized.  See § 1395dd(b), (e).  Under HHS’s reading, if the doctor initially deter-mines that the unborn child does not have an emergency medical condition, the doctor must then close his or her eyes to the unborn child’s health for the remainder of the treatment.  This directly conflicts with the doctor’s ongoing du
	21 Two additional observations warrant brief mention.  First, there seems to be no limit to the defendant’s interpretation; in their view, EMTALA’s requirement to stabilize a patient always prevails over a state law governing medical care.  Tr. at 104-08.  That broad view of EMTALA’s preemptive effect is at odds with the text’s narrower understanding of when state laws are preempted.  See Section 1395dd(f ).  Moreover, it would be strange to read EMTALA to occupy the entire field of emergency care—leaving n
	21 Two additional observations warrant brief mention.  First, there seems to be no limit to the defendant’s interpretation; in their view, EMTALA’s requirement to stabilize a patient always prevails over a state law governing medical care.  Tr. at 104-08.  That broad view of EMTALA’s preemptive effect is at odds with the text’s narrower understanding of when state laws are preempted.  See Section 1395dd(f ).  Moreover, it would be strange to read EMTALA to occupy the entire field of emergency care—leaving n

	room for states to supplement with their own regulations—when it neither prescribes nor proscribes individual treatments.  Second, the defendants’ reading may conflict with the federal law barring the importation or delivery of any device or medicine designed to produce an abortion.  Tr. at 107-11; see 18 U.S.C. § 1461.  How the defendants’ view of EMTALA and that criminal statute would interact is not before the Court, but their fraught coexistence fur-ther counsels against the defendants’ interpretation, 
	room for states to supplement with their own regulations—when it neither prescribes nor proscribes individual treatments.  Second, the defendants’ reading may conflict with the federal law barring the importation or delivery of any device or medicine designed to produce an abortion.  Tr. at 107-11; see 18 U.S.C. § 1461.  How the defendants’ view of EMTALA and that criminal statute would interact is not before the Court, but their fraught coexistence fur-ther counsels against the defendants’ interpretation, 

	For all of the foregoing reasons, the Court concludes that the HHS Guidance is an impermissible construction of EMTALA.  
	B. HHS did not follow the Medicare Act’s mandatory procedures before imposing a statement of policy establishing a substantive legal standard.  
	In addition to concluding that the Guidance is unau-thorized, the Court concludes that the plaintiffs have demonstrated a substantial likelihood of success on their claim that HHS failed to conduct notice and comment as required under Medicare-specific notice-and-comment procedures.  
	 i.  As a statement of policy that establishes or changes a substantive legal standard, the Guidance was subject to notice and comment.  
	Under the APA, courts must set aside agency action undertaken “without observance of procedure required by law.”  5 U.S.C. § 706(2)(D).  And the APA requires that an agency must first publish notice of a proposed rule and give the public an opportunity to comment be-fore adopting a final rule.  5 U.S.C. § 553(b), (c).  The agency also must publish such rules at least 30 days be-fore its effective date. § 553(d).  But, “[e]xcept when 
	notice or hearing is required by statute,” such notice-and-comment procedures are not required for “inter-pretative rules, general statements of policy, or rules of agency organization, procedure, or practice” or “when the agency for good cause finds (and incorporates the finding and a brief statement of reasons therefor in the rules issued) that notice and public procedure thereon are impracticable, unnecessary, or contrary to the pub-lic interest.”  § 553(b)(3), (d).  
	But Congress set more stringent requirements for regulations promulgated under the Medicare Act—such as the Guidance.  The Medicare Act provides that “[n]o rule, requirement, or other statement of policy (other than a national coverage determination) that establishes or changes a substantive legal standard governing the scope of benefits, the payment for services, or the eligi-bility of individuals, entities, or organizations to furnish or receive services or benefits under this subchapter shall take effect
	1812.  So, in the Medicare context, “when the govern-ment establishes or changes an avowedly ‘gap’-filling policy, it can’t evade its notice-and-comment obligations under § 1395hh(a)(2).”  Id. at 1817.22 
	22 In clarifying these terms, the Supreme Court did not adopt the D.C. Circuit’s construction of the term as “law that ‘cre-ates, defines, and regulates the rights, duties, and powers of parties.’ ”  Allina Health Servs., 139 S. Ct. at 1811, 1814; Al-lina Health Servs. v. Price, 863 F.3d 937, 943 (D.C. Cir. 2017) (quoting Substantive Law, Black’s Law Dictionary (10th ed. 2014)), aff ’d Allina Health Servs., 139 S. Ct. 1804 (“We need not, however, go so far as to say that the hospitals’ interpreta-tion, adop
	22 In clarifying these terms, the Supreme Court did not adopt the D.C. Circuit’s construction of the term as “law that ‘cre-ates, defines, and regulates the rights, duties, and powers of parties.’ ”  Allina Health Servs., 139 S. Ct. at 1811, 1814; Al-lina Health Servs. v. Price, 863 F.3d 937, 943 (D.C. Cir. 2017) (quoting Substantive Law, Black’s Law Dictionary (10th ed. 2014)), aff ’d Allina Health Servs., 139 S. Ct. 1804 (“We need not, however, go so far as to say that the hospitals’ interpreta-tion, adop

	As explained above, the Guidance is “at least a ‘state-ment of policy’ because it ‘le[t] the public know [HHS’s] current  . . .  adjudicatory approach’ to  . . .  criti-cal question[s]” concerning the application of EMTALA with respect to abortion and state abortion laws.  See Allina Health Servs., 139 S. Ct. at 1810 (quoting Syncor Int’l Corp., 127 F. 3d at 94); supra Section 2.B.  Nor is the Guidance a mere recommendation.  See supra Sec-tion 2.B.ii. The threat of exclusion from Medicare and state healthc
	With that context, it becomes clear that the Guidance “established or changed a ‘substantive legal standard.’ ”  Allina Health Servs., 139 S. Ct. at 1810.  EMTALA 
	does not address abortion or how doctors should re-spond when both the mother and the unborn child have emergency medicals conditions.  Supra Section 3.A.i.  But the Guidance goes beyond the statute to require abortions when physicians believe an abortion will re-solve a pregnant woman’s emergency medical condition, irrespective of the unborn child’s health and state law. Supra Section 3.A.iv.  It construes EMTALA to pre-empt state abortion laws in such circumstances, even though the statute is silent on th
	If that were not enough, recall that EMTALA has never been construed to preempt state abortion laws.  The pre-Dobbs landscape may explain that reality, but whatever the reason, that “lack of historical precedent” is another marker that the Guidance establishes a new substantive legal standard.  See Nat’l Fed’n of Indep. Bus. v. OSHA, 142 S. Ct. 661, 666 (2022) (quoting Free Enterprise Fund v. Pub. Co. Acct. Oversight Bd., 561 U.S. 477, 505 (2010) (internal quotation marks omitted)); Consumer Fin. Prot. Bure
	 ii. None of the exceptions to notice and com-ment apply.  
	The Medicare Act provides three exceptions to its re-quirement that substantive changes to the law be sub-ject to notice and comment:  (1) where “a statute spe-cifically permits a regulation to be issued in interim final form or otherwise with a shorter period for public com-ment”; (2) where “a statute establishes a specific dead-
	line for the implementation of a provision and the dead-line is less than 150 days after the date of the enactment of the statute in which the deadline is contained”; or (3) where an agency establishes good cause under Section 553(b)(3)(B) of the APA.  § 1395hh(b).  The first two exceptions do not apply based on EMTALA’s text.  The third is irrelevant, too, because HHS did not invoke the good-cause exception, and there is no evidence that it relied on the exception when deciding to bypass notice and comment
	In sum, the Court concludes that the Guidance was likely subject to notice-and-comment procedures under Section 1395hh—procedures not followed here.  
	4. The Remaining Factors  
	A. Irreparable Harm   
	“To show irreparable injury if threatened action is not enjoined, it is not necessary to demonstrate that harm is inevitable and irreparable.”  Humana, Inc. v. Jacobson, 804 F.2d 1390, 1394 (5th Cir. 1986).  Instead, plaintiffs need only show that they are “likely to suffer irreparable harm in the absence of preliminary relief.”  Benisek v. Lamone, 138 S. Ct. 1942, 1944 (2018).  They have. Above, the Court found the plaintiffs to have 
	standing based on injury to Texas’s sovereign interests, AAPLOG and CMDA’s injury by association, and the plaintiffs’ procedural injury by exclusion from notice and comment.  Supra Section 2.A.  
	A procedural injury, by definition, is irreparable in-jury—harm that “cannot be undone through monetary remedies.”  Deerfield Med. Ctr. v. City of Deerfield Beach, 661 F.2d 328, 338 (5th Cir. 1981).  HHS has al-ready dealt the procedural injury by promulgating the Guidance without notice and comment, depriving the plaintiffs of a statutorily mandated opportunity to voice their concerns.  See EEOC, 933 F.3d at 447.  Only set-ting aside the Guidance until proper notice-and-com-ment procedures are followed or 
	As to Texas’s sovereign injury, irreparable harm ex-ists when a federal agency action prevents a state’s en-forcement of its duly enacted laws.  Abbott v. Perez, 138 S. Ct. 2305, 2324 n.17 (2018) (citation omitted) (“[T]he inability to enforce its duly enacted plans clearly inflicts irreparable harm on the State.”); Maryland v. King, 567 U.S. 1301, 1303 (2012) (“[A]ny time a State is enjoined by a court from effectuating statutes enacted by repre-sentatives of its people, it suffers a form of irreparable in
	law can only be remedied by enjoining the Guidance’s interpretation of EMTALA until a final ruling on the merits.  
	And finally, as demonstrated above, AAPLOG and CMDA’s members face a substantial threat of enforce-ment and severe penalties for their inevitable violation of the Guidance’s requirements with regards to abor-tion.  Supra Section 2.A.ii.  This injury, too, will not be remedied unless the Guidance is enjoined.  
	B. Balance of Harms and the Public Interest  
	The third and fourth requirements for issuance of a preliminary injunction—the balance of harms and whether the requested injunction will serve the public interest—“merge when the Government is the opposing party.”  Nken v. Holder, 556 U.S. 418, 435 (2009); Texas, 809 F.3d at 187.  Therefore, the Court considers them together.  The Court “must balance the compet-ing claims of injury and must consider the effect on each party of the granting or withholding of the requested re-lief.”  Winter, 555 U.S. at 24 (
	The defendants allege that an injunction would in-crease the risk that pregnant women would be denied abortions to preserve their health and lives.  Dkt. No. 39 at 55.  But Texas law already contains exceptions for abortions in life-threatening circumstances presenting a risk of death or a serious risk of substantial impairment of a major bodily function.  H.B. 1280 § 2; see also Tex. Rev. Civ. Stat. art. 4512.6 (2010).  Moreover, Texas law expressly excludes the removal of a dead unborn child and ectopic p
	tions to Texas’s prohibition accommodate the primary examples the defendants and their amici raise repeatedly —ectopic pregnancy, miscarriage, and the life of the mother.  To the extent that the Guidance would require abortion where Texas would not, Texas law does so to “provide[] the best opportunity for the unborn child to survive.”  See H.B. 1280 § 2; see also Tex. Health & Safety Code § 245.002 (an act is not an abortion if done with the intent to “save the life or preserve the health of an unborn child
	23 See, e.g., Roe, 410 U.S. at 163 (“With respect to the State’s im-portant and legitimate interest in potential life, the ‘compelling’ point is at viability.”); City of Akron v. Akron Ctr. for Reprod. Health, Inc., 462 U.S. 416, 428 (1983) (“At viability this interest in protecting the potential life of the unborn child is so important that the State may proscribe abortions altogether, ‘except when it is necessary to preserve the life or health of the mother.’ ”) (quoting Roe, 410 U.S. at 164); Webster v. 
	23 See, e.g., Roe, 410 U.S. at 163 (“With respect to the State’s im-portant and legitimate interest in potential life, the ‘compelling’ point is at viability.”); City of Akron v. Akron Ctr. for Reprod. Health, Inc., 462 U.S. 416, 428 (1983) (“At viability this interest in protecting the potential life of the unborn child is so important that the State may proscribe abortions altogether, ‘except when it is necessary to preserve the life or health of the mother.’ ”) (quoting Roe, 410 U.S. at 164); Webster v. 

	interest.  Dkt. No. 23 at 31 (“Unborn children will be protected by Texas’s abortion laws.”).  The Court will not interject itself in balancing the health of an unborn child and the health of his mother when that balancing is left to the people and their elected representatives.  Dobbs, 142 S. Ct. at 2284.  
	The defendants also assert that an injunction would interfere with HHS’s ability to advise the public of its construction of EMTALA and “sow confusion” regard-ing healthcare providers’ EMTALA obligations to pro-vide emergency abortions.  Dkt. No. 39 at 55.  But there is “no public interest in the perpetuation of unlaw-ful agency action.”  League of Women Voters of the U.S. v. Newby, 838 F.3d 1, 12 (D.C. Cir. 2016) (citations omit-ted).  And the “public interest is in having governmen-tal agencies abide by t
	The Guidance is also broad and undifferentiating.  It provides no exceptions for healthcare providers with genuinely held religious objections to abortions, which may be required under federal appropriations laws or 
	the Religious Freedom Restoration Act.24  As a result, AAPLOG and CMDA members who object to abortions on medical, ethical, and religious grounds face the threat of monetary penalties and exclusion from federal healthcare programs unless they perform abortions that violate their beliefs.  Dkt. No. 23 at 30.  This, too, is an interest in the plaintiffs’ favor.  
	24 See Consolidated Appropriations Act, 2022, Pub. L. No. 117-103, §§ 506, 507, 136 Stat. 496, 496 (2022) (Hyde and Weldon Amend-ments); 42 U.S.C. § 238n (Coats-Snowe Amendment); 42 U.S.C.  § 300a-7(c), (d) (Church Amendment); 42 U.S.C. §§ 2000bb-2000bb-4 (RFRA). 
	24 See Consolidated Appropriations Act, 2022, Pub. L. No. 117-103, §§ 506, 507, 136 Stat. 496, 496 (2022) (Hyde and Weldon Amend-ments); 42 U.S.C. § 238n (Coats-Snowe Amendment); 42 U.S.C.  § 300a-7(c), (d) (Church Amendment); 42 U.S.C. §§ 2000bb-2000bb-4 (RFRA). 
	25 At the hearing, the government stated that Texas’s motion seems to request an as-applied injunction.  Tr. at 128-29.  The motion is unclear with regard to scope.  See Dkt. No. 22.  In any event, the Court will fashion the scope of remedy it believes the law and equity require. 

	In sum, the Court finds that the balance of equities and the public interest weigh in favor of granting plain-tiffs’ motion for preliminary injunction.  
	5. Scope of Relief  
	Having found the preliminary-injunction standard is met, the Court turns to the scope of relief. Texas seeks a nationwide injunction.25  Tr. at 35. During the hear-ing, counsel for Texas argued that nationwide relief was necessary because the APA instructs courts to “set aside” unlawful agency action. Tr. at 137; see generally 5 U.S.C. § 706(2)(A), (C). AAPLOG and CMDA only re-quest an injunction limited to their organizations and members.  Tr. at 68.  In light of Fifth Circuit prece-dent and the record, th
	The Fifth Circuit recently addressed the proper scope of injunctions when reviewing a nationwide injunc-tion.  Louisiana, 20 F.4th at 263-64.  A district court en-joined nationwide the enforcement of Secretary Becerra’s vaccination mandate for Medicare- and Medicaid-certified providers.  Id.  The Fifth Circuit narrowed the injunc-tion to the 14 plaintiff states, reiterating that an injunc-tion’s scope must be justified by the circumstances.  Id.  (citing Texas, 809 F.3d at 188, aff’d by an equally di-vided 
	Here, similar circumstances counsel in favor of a tai-lored, specific injunction.  The majority of the briefing and evidence presented focuses on the Guidance’s injury to Texas, and much of the analysis focuses on how the Guidance’s requirements are broader than Texas’s ex-ceptions for authorized abortion.  Additionally, alt-hough AAPLOG and CMDA have members nationwide, they seek only an injunction that protects their specific members.  Tr. at 68.  Moreover, similar issues are be-
	ing considered in the District of Idaho.  United States v. Idaho, No. 1:22-CV-329 (D. Idaho, Aug. 2, 2022).  Thus, the Court concludes that the circumstances do not justify or require a nationwide injunction; rather, it will follow Fifth Circuit precedent and limit the injunction based on the parties, issues, and evidence before it.  Louisiana, 20 F.4th at 263-64; see also Dep’t of Home-land Sec. v. New York, 140 S. Ct. 599, 600 (2020) (Gor-such, J., concurring) (“Equitable remedies, like reme-dies in gener
	Thus, the defendants are preliminarily enjoined from enforcing the Guidance and Letter’s interpretation that Texas abortion laws are preempted by EMTALA.  And the defendants are preliminarily enjoined from enforc-ing the Guidance and Letter’s interpretation of EMTALA —both as to when an abortion is required and EM-TALA’s effect on state laws governing abortion—within the State of Texas or against AAPLOG’s members and CMDA’s members.  This injunction removes Texas’s sovereign injury and AAPLOG and CMDA’s inj
	Fifth Circuit precedent supports this result.  In Texas v. EEOC, for example, the district court enjoined the EEOC “from enforcing the EEOC’s interpretation of the Guidance against the State of Texas until the EEOC has complied with the notice and comment requirements under the APA.”  933 F.3d at 450.  But because the Fifth Circuit held that the EEOC lacked authority to 
	promulgate the rule in the first place, it broadened the injunction:  “Because the Guidance is a substantive rule, and the text of Title VII and precedent confirm that EEOC lacks authority to promulgate substantive rules implementing Title VII, we modify the injunction by striking the clause ‘until the EEOC has complied with the notice and comment requirements.’ ”  Id. at 451.  Similarly here, because the plaintiffs have estab-lished that HHS lacked statutory authority to issue the Guidance, the defendants 
	6. Conclusion  
	For all the reasons stated above, the Court denies the defendants’ motion to dismiss (Dkt. No. 38) and grants the plaintiffs’ motion for a preliminary injunction (Dkt. No. 22).  
	The Court orders the following preliminary relief with regards to the Centers for Medicare & Medicaid Services’s July 11, 2022 Guidance, entitled “Reinforce-ment of EMTALA Obligations specific to Patients who are Pregnant or are Experiencing Pregnancy Loss (QSO-21-22-Hospitals-UPDATED JULY 2022),” and Secretary Becerra’s accompanying July 11, 2022, Let-ter:  
	(1) The defendants may not enforce the Guidance and Letter’s interpretation that Texas abortion laws are preempted by EMTALA; and  
	(2) The defendants may not enforce the Guidance and Letter’s interpretation of EMTALA—both as to when an abortion is required and EMTALA’s 
	effect on state laws governing abortion—within the State of Texas or against AAPLOG’s mem-bers and CMDA’s members.  
	No bond is required.  See Fed. R. Civ. P. 65(c).  
	So ordered on Aug. 23, 2022 
	     /s/ JAMES W. HENDRIX      
	JAMES WESLEY HENDRIX 
	      United States District Judge 
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	In accordance with the parties’ Joint Status Report (Dkt. No. 105) and for the reasons stated in the Court’s Memorandum Opinion and Order granting Plaintiffs’ Motion for Preliminary Injunction (Dkt. No. 73), the Court enters this final judgment pursuant to Federal Rule of Civil Procedure 54(b).  Specifically, the Court enters a Rule 54(b) final judgment with respect to (i) Plaintiffs’ Count 2—alleging that the HHS Guidance (Abortion Mandate) exceeds statutory authority, and (ii) Plaintiffs’ Count 3—alleging
	(Memorandum Opinion and Order granting Preliminary Injunction) at 39, 55. 
	Pursuant to Rule 54(b), the Court expressly deter-mines that there is no just reason for delay and directs the Clerk of Court to enter this as a final judgment.  The Court stays the Plaintiffs’ remaining claims pend-ing resolution of any appeal from this judgment.  The Court instructs the clerk to administratively close this case.  The parties must notify the Court when the ap-peal is resolved and this case is ready for further litiga-tion or resolution. 
	So ordered on Dec. 20, 2022. 
	     /s/ JAMES W. HENDRIX      
	JAMES WESLEY HENDRIX 
	      United States District Judge 
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	The Court entered a Rule 54(b) judgment on Decem-ber 20, 2022. Dkt. No. 106.  Plaintiffs later filed an Un-opposed Motion to Correct Omission from Judgment un-der Rule60(a).  Dkt. No. 108.  In the motion, the plain-tiffs state that they believe “these issues would be most clearly presented for appellate review if the judgment explicitly includes” the decretal language from the Court’s memorandum opinion and order (Dkt. No. 73) issuing a preliminary injunction.  Id. at 2.  The de-fendants do not oppose the r
	In accordance with the parties’ Joint Status Report (Dkt. No. 105) and for the reasons stated in the Court’s Memorandum Opinion and Order granting Plaintiffs’ Motion for Preliminary Injunction (Dkt. No. 73), the Court enters this amended final judgment pursuant to Federal Rule of Civil Procedure 54(b).  Specifically, the Court enters this Rule 54(b) final judgment with respect to (i) Plaintiffs’ Count 2—alleging that the HHS Guid-ance (Abortion Mandate) exceeds statutory authority, and (ii) Plaintiffs’ Coun
	Pursuant to Rule 54(b), the Court expressly deter-mines that there is no just reason for delay and directs the Clerk of Court to enter this as a final judgment.  Thus: 
	(1) The defendants may not enforce the Guidance and Letter’s interpretation that Texas abortion laws are preempted by EMTALA; and  
	(2)  The defendants may not enforce the Guidance and Letter’s interpretation of EMTALA—both as to when an abortion is required and EM-TALA’s effect on state laws governing abor-tion—within the State of Texas or against AAP-LOG’s members and CMDA’s members. 
	The Court stays the Plaintiffs’ remaining claims pending resolution of any appeal from this judgment.  The Court instructs the clerk to administratively close this case.  The parties must notify the Court when the 
	appeal is resolved and this case is ready for further liti-gation or resolution. 
	So ordered on January 13, 2023. 
	     /s/ JAMES W. HENDRIX      
	JAMES WESLEY HENDRIX 
	      United States District Judge 
	 
	  
	APPENDIX E 
	 
	42 U.S.C. 1395dd provides: 
	Examination and treatment for emergency medical con-ditions and women in labor 
	(a) Medical screening requirement 
	In the case of a hospital that has a hospital emer-gency department, if any individual (whether or not eli-gible for benefits under this subchapter) comes to the emergency department and a request is made on the in-dividual’s behalf for examination or treatment for a medical condition, the hospital must provide for an ap-propriate medical screening examination within the ca-pability of the hospital’s emergency department, includ-ing ancillary services routinely available to the emer-gency department, to det
	(b) Necessary stabilizing treatment for emergency med-ical conditions and labor 
	(1) In general 
	 If any individual (whether or not eligible for ben-efits under this subchapter) comes to a hospital and the hospital determines that the individual has an emergency medical condition, the hospital must pro-vide either— 
	 (A) within the staff and facilities available at the hospital, for such further medical examination and such treatment as may be required to stabilize the medical condition, or 
	 (B) for transfer of the individual to another medical facility in accordance with subsection (c). 
	(2) Refusal to consent to treatment 
	 A hospital is deemed to meet the requirement of paragraph (1)(A) with respect to an individual if the hospital offers the individual the further medical ex-amination and treatment described in that paragraph and informs the individual (or a person acting on the individual’s behalf) of the risks and benefits to the in-dividual of such examination and treatment, but the individual (or a person acting on the individual’s be-half ) refuses to consent to the examination and treat-ment.  The hospital shall take 
	(3) Refusal to consent to transfer 
	 A hospital is deemed to meet the requirement of paragraph (1) with respect to an individual if the hos-pital offers to transfer the individual to another med-ical facility in accordance with subsection (c) and in-forms the individual (or a person acting on the indi-vidual’s behalf ) of the risks and benefits to the indi-vidual of such transfer, but the individual (or a person acting on the individual’s behalf ) refuses to consent to the transfer.  The hospital shall take all reasona-ble steps to secure the
	  
	(c) Restricting transfers until individual stabilized 
	(1) Rule 
	 If an individual at a hospital has an emergency medical condition which has not been stabilized (within the meaning of subsection (e)(3)(B)), the hos-pital may not transfer the individual unless— 
	 (A)(i)  the individual (or a legally responsible person acting on the individual’s behalf) after be-ing informed of the hospital’s obligations under this section and of the risk of transfer, in writing requests transfer to another medical facility, 
	 (ii) a physician (within the meaning of sec-tion 1395x(r)(1) of this title) has signed a certifica-tion that1 based upon the information available at the time of transfer, the medical benefits reasona-bly expected from the provision of appropriate medical treatment at another medical facility out-weigh the increased risks to the individual and, in the case of labor, to the unborn child from effect-ing the transfer, or 
	1  So in original.  Probably should be followed by a comma. 
	1  So in original.  Probably should be followed by a comma. 

	 (iii) if a physician is not physically present in the emergency department at the time an individ-ual is transferred, a qualified medical person (as defined by the Secretary in regulations) has signed a certification described in clause (ii) after a physician (as defined in section 1395x(r)(1) of this title), in consultation with the person, has made the determination described in such clause, and subsequently countersigns the certification; and 
	 (B) the transfer is an appropriate transfer (within the meaning of paragraph (2)) to that facil-ity. 
	A certification described in clause (ii) or (iii) of sub-paragraph (A) shall include a summary of the risks and benefits upon which the certification is based. 
	(2) Appropriate transfer 
	 An appropriate transfer to a medical facility is a transfer— 
	 (A) in which the transferring hospital pro-vides the medical treatment within its capacity which minimizes the risks to the individual’s health and, in the case of a woman in labor, the health of the unborn child; 
	 (B) in which the receiving facility— 
	 (i) has available space and qualified per-sonnel for the treatment of the individual, and 
	 (ii) has agreed to accept transfer of the in-dividual and to provide appropriate medical treatment; 
	 (C) in which the transferring hospital sends to the receiving facility all medical records (or cop-ies thereof ), related to the emergency condition for which the individual has presented, available at the time of the transfer, including records re-lated to the individual’s emergency medical condi-tion, observations of signs or symptoms, prelimi-nary diagnosis, treatment provided, results of any tests and the informed written consent or certifi-cation (or copy thereof ) provided under paragraph (1)(A), and
	physician (described in subsection (d)(1)(C)) who has refused or failed to appear within a reasonable time to provide necessary stabilizing treatment; 
	 (D) in which the transfer is effected through qualified personnel and transportation equip-ment, as required including the use of necessary and medically appropriate life support measures during the transfer; and 
	 (E) which meets such other requirements as the Secretary may find necessary in the interest of the health and safety of individuals transferred. 
	(d) Enforcement 
	(1) Civil money penalties 
	 (A) A participating hospital that negligently vi-olates a requirement of this section is subject to a civil money penalty of not more than $50,000 (or not more than $25,000 in the case of a hospital with less than 100 beds) for each such violation.  The provi-sions of section 1320a-7a of this title (other than subsections (a) and (b)) shall apply to a civil money penalty under this subparagraph in the same manner as such provisions apply with respect to a penalty or proceeding under section 1320a-7a(a) of 
	 (B) Subject to subparagraph (C), any physician who is responsible for the examination, treatment, or transfer of an individual in a participating hospital, including a physician on-call for the care of such an individual, and who negligently violates a require-ment of this section, including a physician who— 
	 (i) signs a certification under subsection (c)(1)(A) that the medical benefits reasonably to 
	be expected from a transfer to another facility out-weigh the risks associated with the transfer, if the physician knew or should have known that the benefits did not outweigh the risks, or 
	 (ii) misrepresents an individual’s condition or other information, including a hospital’s obliga-tions under this section, 
	is subject to a civil money penalty of not more than $50,000 for each such violation and, if the violation is gross and flagrant or is repeated, to exclusion from participation in this subchapter and State health care programs.  The provisions of section 1320a-7a of this title (other than the first and second sentences of subsection (a) and subsection (b)) shall apply to a civil money penalty and exclusion under this subpar-agraph in the same manner as such provisions apply with respect to a penalty, exclus
	 (C) If, after an initial examination, a physician determines that the individual requires the services of a physician listed by the hospital on its list of on-call physicians (required to be maintained under sec-tion 1395cc(a)(1)(I) of this title) and notifies the on-call physician and the on-call physician fails or re-fuses to appear within a reasonable period of time, and the physician orders the transfer of the individ-ual because the physician determines that without the services of the on-call physici
	(2) Civil enforcement 
	 (A) Personal harm 
	 Any individual who suffers personal harm as a direct result of a participating hospital’s violation of a requirement of this section may, in a civil ac-tion against the participating hospital, obtain those damages available for personal injury under the law of the State in which the hospital is located, and such equitable relief as is appropriate. 
	 (B) Financial loss to other medical facility 
	 Any medical facility that suffers a financial loss as a direct result of a participating hospital’s vio-lation of a requirement of this section may, in a civil action against the participating hospital, ob-tain those damages available for financial loss, un-der the law of the State in which the hospital is located, and such equitable relief as is appropri-ate. 
	 (C) Limitations on actions 
	 No action may be brought under this paragraph more than two years after the date of the violation with respect to which the action is brought. 
	(3) Consultation with quality improvement organiza-tions 
	 In considering allegations of violations of the re-quirements of this section in imposing sanctions un-der paragraph (1) or in terminating a hospital’s par-ticipation under this subchapter, the Secretary shall request the appropriate quality improvement organ-ization (with a contract under part B of subchapter XI) to assess whether the individual involved had an 
	emergency medical condition which had not been sta-bilized, and provide a report on its findings.  Except in the case in which a delay would jeopardize the health or safety of individuals, the Secretary shall re-quest such a review before effecting a sanction under paragraph (1) and shall provide a period of at least 60 days for such review.  Except in the case in which a delay would jeopardize the health or safety of indi-viduals, the Secretary shall also request such a re-view before making a compliance d
	(4) Notice upon closing an investigation 
	 The Secretary shall establish a procedure to notify hospitals and physicians when an investigation under this section is closed. 
	(e) Definitions 
	In this section: 
	 (1) The term “emergency medical condition” means— 
	 (A) a medical condition manifesting itself by acute symptoms of sufficient severity (including severe pain) such that the absence of immediate 
	medical attention could reasonably be expected to result in— 
	 (i) placing the health of the individual (or, with respect to a pregnant woman, the health of the woman or her unborn child) in serious jeopardy, 
	 (ii) serious impairment to bodily functions, or 
	 (iii) serious dysfunction of any bodily organ or part; or 
	 (B) with respect to a pregnant woman who is having contractions— 
	 (i) that there is inadequate time to effect a safe transfer to another hospital before deliv-ery, or 
	 (ii) that transfer may pose a threat to the health or safety of the woman or the unborn child. 
	 (2) The term “participating hospital” means a hospital that has entered into a provider agreement under section 1395cc of this title. 
	 (3)(A)  The term “to stabilize” means, with re-spect to an emergency medical condition described in paragraph (1)(A), to provide such medical treatment of the condition as may be necessary to assure, within reasonable medical probability, that no material de-terioration of the condition is likely to result from or occur during the transfer of the individual from a fa-cility, or, with respect to an emergency medical con-dition described in paragraph (1)(B), to deliver (in-cluding the placenta). 
	 (B) The term “stabilized” means, with respect to an emergency medical condition described in para-graph (1)(A), that no material deterioration of the condition is likely, within reasonable medical proba-bility, to result from or occur during the transfer of the individual from a facility, or, with respect to an emergency medical condition described in paragraph (1)(B), that the woman has delivered (including the placenta). 
	 (4) The term “transfer” means the movement (including the discharge) of an individual outside a hospital’s facilities at the direction of any person em-ployed by (or affiliated or associated, directly or indi-rectly, with) the hospital, but does not include such a movement of an individual who (A) has been declared dead, or (B) leaves the facility without the permission of any such person. 
	 (5) The term “hospital” includes a critical access hospital (as defined in section 1395x(mm)(1) of this title) and a rural emergency hospital (as defined in section 1395x(kkk)(2) of this title). 
	(f ) Preemption 
	The provisions of this section do not preempt any State or local law requirement, except to the extent that the requirement directly conflicts with a requirement of this section. 
	(g) Nondiscrimination 
	A participating hospital that has specialized capabil-ities or facilities (such as burn units, shock-trauma units, neonatal intensive care units, or (with respect to rural areas) regional referral centers as identified by the Sec-retary in regulation) shall not refuse to accept an appro-
	priate transfer of an individual who requires such spe-cialized capabilities or facilities if the hospital has the capacity to treat the individual. 
	(h) No delay in examination or treatment 
	A participating hospital may not delay provision of an appropriate medical screening examination required under subsection (a) or further medical examination and treatment required under subsection (b) in order to in-quire about the individual’s method of payment or insur-ance status. 
	(i) Whistleblower protections 
	A participating hospital may not penalize or take ad-verse action against a qualified medical person de-scribed in subsection (c)(1)(A)(iii) or a physician because the person or physician refuses to authorize the transfer of an individual with an emergency medical condition that has not been stabilized or against any hospital em-ployee because the employee reports a violation of a re-quirement of this section. 
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	Memorandum Summary 
	• The Emergency Medical Treatment and Labor Act (EMTALA) provides rights to any individual who comes to a hospital emergency department and requests examination or treatment.  In particu-lar, if such a request is made, hospitals must pro-vide an appropriate medical screening examina-tion to determine whether an emergency medical 




	condition exists or whether the person is in labor. If an emergency medical condition is found to ex-ist, the hospital must provide available stabiliz-ing treatment or an appropriate transfer to an-other hospital that has the capabilities to provide stabilizing treatment.  The EMTALA statute re-quires that all patients receive an appropriate medical screening examination, stabilizing treatment, and transfer, if necessary, irrespective of any state laws or mandates that apply to specific procedures.  
	condition exists or whether the person is in labor. If an emergency medical condition is found to ex-ist, the hospital must provide available stabiliz-ing treatment or an appropriate transfer to an-other hospital that has the capabilities to provide stabilizing treatment.  The EMTALA statute re-quires that all patients receive an appropriate medical screening examination, stabilizing treatment, and transfer, if necessary, irrespective of any state laws or mandates that apply to specific procedures.  
	condition exists or whether the person is in labor. If an emergency medical condition is found to ex-ist, the hospital must provide available stabiliz-ing treatment or an appropriate transfer to an-other hospital that has the capabilities to provide stabilizing treatment.  The EMTALA statute re-quires that all patients receive an appropriate medical screening examination, stabilizing treatment, and transfer, if necessary, irrespective of any state laws or mandates that apply to specific procedures.  
	condition exists or whether the person is in labor. If an emergency medical condition is found to ex-ist, the hospital must provide available stabiliz-ing treatment or an appropriate transfer to an-other hospital that has the capabilities to provide stabilizing treatment.  The EMTALA statute re-quires that all patients receive an appropriate medical screening examination, stabilizing treatment, and transfer, if necessary, irrespective of any state laws or mandates that apply to specific procedures.  
	condition exists or whether the person is in labor. If an emergency medical condition is found to ex-ist, the hospital must provide available stabiliz-ing treatment or an appropriate transfer to an-other hospital that has the capabilities to provide stabilizing treatment.  The EMTALA statute re-quires that all patients receive an appropriate medical screening examination, stabilizing treatment, and transfer, if necessary, irrespective of any state laws or mandates that apply to specific procedures.  
	• The determination of an emergency medical condi-tion is the responsibility of the examining physi-cian or other qualified medical personnel.  An emergency medical condition may include a con-dition that is likely or certain to become emergent without stabilizing treatment.  Emergency med-ical conditions involving pregnant patients may include, but are not limited to, ectopic pregnancy, complications of pregnancy loss, or emergent hy-pertensive disorders, such as preeclampsia with severe features.  
	• Hospitals should ensure all staff who may come into contact with a patient seeking examination or treatment of a medical condition are aware of the hospital’s obligation under EMTALA. 
	• A physician’s professional and legal duty to pro-vide stabilizing medical treatment to a patient who presents under EMTALA to the emergency department and is found to have an emergency medical condition preempts any directly conflict-




	ing state law or mandate that might otherwise pro-hibit or prevent such treatment.  
	ing state law or mandate that might otherwise pro-hibit or prevent such treatment.  
	ing state law or mandate that might otherwise pro-hibit or prevent such treatment.  
	ing state law or mandate that might otherwise pro-hibit or prevent such treatment.  
	ing state law or mandate that might otherwise pro-hibit or prevent such treatment.  
	• If a physician believes that a pregnant patient pre-senting at an emergency department is experi-encing an emergency medical condition as de-fined by EMTALA, and that abortion is the sta-bilizing treatment necessary to resolve that con-dition, the physician must provide that treat-ment.  When a state law prohibits abortion and does not include an exception for the life of the pregnant person—or draws the exception more narrowly than EMTALA’s emergency medical condition definition—that state law is preempt




	Background  
	 The purpose of this memorandum is to restate exist-ing guidance for hospital staff and physicians regarding their obligations under the Emergency Medical Treat-ment and Labor Act (EMTALA), in light of new state laws prohibiting or restricting access to abortion.  
	The EMTALA statute is codified at section 1867 of the Social Security Act, 42 U.S.C. § 1395dd.  Hospitals and physicians generally have three obligations under EMTALA.1  The first is commonly referred to as the screening requirement, and applies to any individual who comes to the emergency department for whom a re-quest is made for examination or treatment of a medical condition, including people in labor or those with an emergency condition such as an ectopic pregnancy.  
	1 Appendix V of the CMS State Operations Manual-:  https://www. cms.gov/Regulations-and-Guidance/Guidance/Manuals/downloads/ som107ap_V_emerg.pdf 
	1 Appendix V of the CMS State Operations Manual-:  https://www. cms.gov/Regulations-and-Guidance/Guidance/Manuals/downloads/ som107ap_V_emerg.pdf 

	Such an individual is entitled to have a medical screen-ing examination to determine whether an emergency medical condition (EMC) exists.  The second obligation is commonly referred to as the stabilization require-ment, which applies to any individual who comes to the hospital whom the hospital determines has an emer-gency medical condition.  Such an individual is entitled to stabilizing treatment within the capability of the hos-pital.  The third obligation flows from the second, and also applies to any in
	 While a patient may request a transfer for any rea-son, a hospital is restricted by EMTALA to transfer pa-tients only after a physician certifies that the medical benefits of the transfer outweigh the risks.  The EM-TALA regulation at 42 CFR §489.24 clarifies that the screening requirement applies to any individual who presents to an area of the hospital that meets the defini-tion of a “dedicated emergency department” and makes a request for a medical screening examination.  The regulation defines dedicate
	the treatment of emergency medical conditions.  Based on this definition, it is likely that the labor and delivery unit of a hospital could meet the definition of dedicated emergency department.  
	Medicare Conditions of Participation  
	Hospitals are also bound by the Medicare conditions of participation (CoPs) to provide appropriate care to in-patients (42 C.F.R. 482.1 through 482.58).  In particu-lar, four CoPs are potentially applicable when a hospital provides treatment for an admitted patient. For exam-ple, the governing body must ensure that the medical staff as a group is accountable to the governing body for the quality of care provided to patients (42 C.F.R. 482.12(a)(5) and 42 C.F.R. 482.22).  Further, the dis-charge planning CoP
	EMTALA  
	 There are several specific provisions we wish to call attention to under EMTALAi: 
	  
	Emergency Medical Condition (EMC):  
	 Once an individual has presented to the hospital seeking emergency care, the determination of wheth-er an Emergency Medical Condition exists is made by the examining physician(s) or other qualified med-ical personnel of the hospital. 
	 An EMC includes medical conditions with acute symptoms of sufficient severity that, in the absence of immediate medical attention, could place the health of a person (including pregnant patients) in serious jeopardy, or result in a serious impairment or dys-function of bodily functions or any bodily organ.  Further, an emergency medical condition exists if the patient may not have enough time for a safe transfer to another facility, or if the transfer might pose a threat to the safety of the person.  
	Labor  
	 “Labor” is defined to mean the process of child-birth beginning with the latent or early phase of labor and continuing through the delivery of the placenta.  A person experiencing contractions is in true labor, unless a physician, certified nurse-midwife, or other qualified medical person acting within their scope of practice as defined in hospital medical staff bylaws and State law, certifies that, after a reasonable time of observation, the person is in false labor.  
	Medical Screening Examination  
	 Individuals coming to the “emergency depart-ment” must be provided a medical screening exami-nation appropriate to the presenting signs and symp-toms, as well as the capability and capacity of the hos-pital.  Depending on the individual’s presenting 
	signs and symptoms, an appropriate medical screen-ing exam can involve a wide spectrum of actions, ranging from a simple process involving only a brief history and physical examination to a complex pro-cess that also involves performing ancillary studies and procedures, such as (but not limited to) lumbar punctures, clinical laboratory tests, CT scans, and/or other diagnostic tests and procedures.  The medical record must reflect continued monitoring according to the individual’s needs until it is determine
	People in Labor  
	• Regardless of State laws, requirements, or other practice guidelines, EMTALA requires that a person in labor may be transferred only if the in-dividual or their representative requests the transfer after informed consent or if a physician or other qualified medical personnel signs a cer-tification at the time of transfer, with respect to the person in labor, that “the benefits of the transfer to the woman and/or the unborn child outweigh its risks.”2  For example, if the hospi-tal does not have staff or r
	2  State Operations Manual:  Appendix V—Interpretive Guidelines —Responsibilities of Medicare Participating Hospitals in Emer-gency Cases, 52, https://www.cms.gov/Regulations-and-Guidance/ Guidance/Manuals/Downloads/som107ap_v_emerg.pdf. 
	2  State Operations Manual:  Appendix V—Interpretive Guidelines —Responsibilities of Medicare Participating Hospitals in Emer-gency Cases, 52, https://www.cms.gov/Regulations-and-Guidance/ Guidance/Manuals/Downloads/som107ap_v_emerg.pdf. 

	• A hospital cannot cite State law or practice as the basis for transfer.  Fear of violating state law through the transfer of the patient cannot pre-vent the physician from effectuating the transfer nor can the physician be shielded from liability for erroneously complying with state laws that prohibit services such as abortion or transfer of a patient for an abortion when the original hos-pital does not have the capacity to provide such services.  When a direct conflict occurs be-tween EMTALA and a state 
	• Hospitals that are not capable of handling high-risk deliveries or high-risk infants often have written transfer agreements with facilities capa-ble of handling high-risk cases.  The hospital must still meet the screening, treatment, and transfer requirements.  
	Stabilizing Treatment  
	 After the medical screening has been imple-mented and the hospital has determined that an emergency medical condition exists, the hospital must provide stabilizing treatment within its capabil-ity and capacity.  Section 42 CFR 489.24(b) defines stabilized to mean:  
	“  . . .  that no material deterioration of the condition is likely, within reasonable medical probability, to result from or occur during the transfer of the individual from a facility, or with respect to an “emergency medical condition” as defined in this section under paragraph (2) of that definition.  . . .  ”  
	 The EMTALA statute requires that stabilizing treatment prevent material deterioration and com-pels hospitals and physicians to act prior to the pa-tient’s condition declining.  The course of stabilizing treatment is under the purview of the physician or qualified medical personnel.  If qualified medical personnel determine that the patient’s condition, such as an ectopic pregnancy, requires stabilizing treatment to prevent serious jeopardy to the pa-tient’s health (including a serious impairment or dys-fun
	 As indicated above, the determination of an emer-gency medical condition is the responsibility of the examining physician or other qualified medical per-sonnel.  Emergency medical conditions involving pregnant patients may include, but are not limited to:  ectopic pregnancy, complications of pregnancy loss, or emergent hypertensive disorders, such as pre-eclampsia with severe features.  The course of treat-ment necessary to stabilize such emergency medical conditions is also under the purview of the physic
	Hospital’s Obligation  
	 A hospital’s EMTALA obligation ends when a physician or qualified medical person has made a de-cision:  
	• That no emergency medical condition exists (even though the underlying medical condition may persist);  
	•  That an emergency medical condition exists and the individual is appropriately transferred to an-other facility; or  
	•  That an emergency medical condition exists and the individual is stabilized or admitted to the hospital for further stabilizing treatment.  
	 Any state that has a more restrictive definition of emergency medical condition or that has a definition that directly conflicts with any definition above is preempted by the EMTALA statute.  Physicians and hospitals have an obligation to follow the EMTALA def-initions, even if doing so involves providing medical sta-bilizing treatment that is not allowed in the state in which the hospital is located.  Hospitals and physicians have an affirmative obligation to provide all necessary stabilizing treatment op
	 The EMTALA statute requires that all patients re-ceive an appropriate medical screening, stabilizing treatment, and transfer, if necessary, irrespective of any state laws or mandates that apply to specific procedures.  
	 A physician’s professional and legal duty to provide stabilizing medical treatment to a patient who presents to the emergency department and is found to have an emergency medical condition preempts any directly con-flicting state law or mandate that might otherwise pro-hibit such treatment.  EMTALA’s preemption of state law could be enforced by individual physicians in a vari-ety of ways, potentially including as a defense to a state 
	enforcement action, in a federal suit seeking to enjoin threatened enforcement, or, when a physician has been disciplined for refusing to transfer an individual who had not received the stabilizing care the physician de-termined was appropriate, under the statute’s retalia-tion provision.  
	Enforcement  
	 HHS, through its Office of the Inspector General (OIG), may impose a civil monetary penalty on a hospital ($119, 942 for hospitals with over 100 beds, $59,973 for hospitals under 100 beds/per violation) or physician ($119,942/ violation) pursuant to 42 CFR §1003.500 for refusing to provide either any necessary stabilizing care for an individual presenting with an emergency medical condition that requires such stabilizing treatment, or an appropriate transfer of that individual if the hospital does not have
	 Any state actions against a physician who provides an abortion in order to stabilize an emergency medical con-dition in a pregnant individual presenting to the hospital would be preempted by the federal EMTALA statute due to the direct conflict with the “stabilized” provision 
	of the statute.  Moreover, EMTALA contains a whis-tleblower provision that prevents retaliation by the hos-pital against any hospital employee or physician who re-fuses to transfer a patient with an emergency medical condition that has not been stabilized by the initial hos-pital, such as a patient with an emergent ectopic preg-nancy, or a patient with an incomplete medical abortion.  
	 To file an EMTALA complaint, please contact the ap-propriate state survey agency:  https://www.cms.gov/ Medicare/Provider-Enrollment-and-Certification/Survey CertificationGenInfo/ContactInformation  
	 Individuals who believe they have been discriminated against on the basis of race, color, national origin, sex (including sexual orientation, gender identity, and preg-nancy), age, disability, religion, or the exercise of con-science in programs or activities that HHS directly  operates or to which HHS provides federal financial as-sistance, may file a complaint with the HHS Office for Civil Rights at http://www.hhs.gov/civil-rights/filing-a-complaint/complaint-process/index.html.3  With regard to civil ri
	3 For more information about the laws and regulations enforced by OCR, please visit https://www.hhs.gov/civil-rights/for-providers/ laws-regulations-guidance/laws/index.html. 
	3 For more information about the laws and regulations enforced by OCR, please visit https://www.hhs.gov/civil-rights/for-providers/ laws-regulations-guidance/laws/index.html. 

	HHS Guidance to Federal Financial Assistance Recip-ients Regarding Title VI Prohibition Against National Origin Discrimination Affecting Limited English Pro-ficient Persons.  
	 Contact:  Questions about this memorandum should be addressed to QSOG_Hospital@cms.hhs.gov.  
	 Effective Date:  Immediately.  This policy should be communicated to all survey and certification staff and managers immediately.  
	/s/ 
	Karen L. Tritz 
	Karen L. Tritz 
	Karen L. Tritz 
	Karen L. Tritz 
	Karen L. Tritz 
	Director, Survey &  Operations Group 

	David R. Wright 
	David R. Wright 
	Director, Quality, Safety & Oversight Group 
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	     THE SECRETARY OF HEALTH 
	        AND HUMAN SERVICES 
	       WASHINGTON, D.C. 20201 
	  
	July 11, 2022 
	VIA ELECTRONIC MAIL  
	Dear Health Care Providers:  
	 In light of the Supreme Court’s decision in Dobbs v. Jackson Women’s Health Organization, I am writing regarding the Department of Health and Human Ser-vices (HHS) enforcement of the Emergency Medical Treatment and Active Labor Act (EMTALA).  As frontline health care providers, the federal EMTALA statute protects your clinical judgment and the action that you take to provide stabilizing medical treatment to your pregnant patients, regardless of the restrictions in the state where you practice.  
	The EMTALA statute requires that all patients re-ceive an appropriate medical screening examination, stabilizing treatment, and transfer, if necessary, irre-spective of any state laws or mandates that apply to spe-cific procedures.  It is critical that providers know that a physician or other qualified medical personnel’s pro-fessional and legal duty to provide stabilizing medical treatment to a patient who presents to the emergency department and is found to have an emergency medical condition preempts any
	As indicated above and in our guidance1, the determi-nation of an emergency medical condition is the respon-sibility of the examining physician or other qualified medical personnel.  Emergency medical conditions in-volving pregnant patients may include, but are not lim-ited to, ectopic pregnancy, complications of pregnancy loss, or emergent hypertensive disorders, such as preeclampsia with severe features.  Any state laws or mandates that employ a more restrictive definition of an emergency medical conditio
	1  Reinforcement of EMTALA Obligations specific to Patients who are Pregnant or are Experiencing Pregnancy Loss (QSO-21-22-Hospitals- UPDATED JULY 2022), available at https://www. cms.gov/medicareprovider-enrollment-and-certificationsurvey certificationgeninfopolicy-and-memos-states-and/reinforcement-emtala-obligations-specific-patients-who-are-pregnant-or-are- experiencing-pregnancy-0 
	1  Reinforcement of EMTALA Obligations specific to Patients who are Pregnant or are Experiencing Pregnancy Loss (QSO-21-22-Hospitals- UPDATED JULY 2022), available at https://www. cms.gov/medicareprovider-enrollment-and-certificationsurvey certificationgeninfopolicy-and-memos-states-and/reinforcement-emtala-obligations-specific-patients-who-are-pregnant-or-are- experiencing-pregnancy-0 

	The course of treatment necessary to stabilize such emergency medical conditions is also under the purview of the physician or other qualified medical personnel. Stabilizing treatment could include medical and/or sur-gical interventions (e.g., abortion, removal of one or both fallopian tubes, anti-hypertensive therapy, metho-trexate therapy etc.), irrespective of any state laws or mandates that apply to specific procedures.  
	Thus, if a physician believes that a pregnant patient presenting at an emergency department, including cer-tain labor and delivery departments, is experiencing an emergency medical condition as defined by EMTALA, and that abortion is the stabilizing treatment necessary to resolve that condition, the physician must provide that treatment.  And when a state law prohibits abor-
	tion and does not include an exception for the life and health of the pregnant person—or draws the exception more narrowly than EMTALA’s emergency medical condition definition—that state law is preempted.  
	The enforcement of EMTALA is a complaint driven process.  The investigation of a hospital’s policies/ procedures and processes, or the actions of medical per-sonnel, and any subsequent sanctions are initiated by a complaint.  If the results of a complaint investigation indicate that a hospital violated one or more of the pro-visions of EMTALA, a hospital may be subject to termi-nation of its Medicare provider agreement and/or the imposition of civil monetary penalties.  Civil monetary penalties may also be 
	2 https://www.cms.gov/Medicare/Provider-Enrollment-and- Certification/SurveyCertificationGenInfo/ContactInformation   
	2 https://www.cms.gov/Medicare/Provider-Enrollment-and- Certification/SurveyCertificationGenInfo/ContactInformation   

	 EMTALA’s preemption of state law could also be en-forced by individual physicians in a variety of ways, po-tentially including as a defense to a state enforcement action, in a federal suit seeking to enjoin threatened en-forcement, or, when a physician has been disciplined for refusing to transfer an individual who had not received the stabilizing care the physician determined was appro-priate, under the statute’s retaliation provision  
	 As providers caring for pregnant patients across the country, thank you for all that you do.  The Depart-ment of Health and Human Services will take every ac-
	tion within our authority to protect the critical care that you provide to patients every day.  
	     Sincerely,  
	     /s/  
	     Xavier Becerra 
	 
	 
	 
	 
	 





