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Act (MOVE Act) of 2009, Pub. L. No. 111-84, Subtitle H, §§ 575-589, 123 Stat. 2190, 2318-35
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United States Department of Justice
Uniformed and Overseas Citizens Absentee Voting Act
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I Summary

The Uniformed and Overseas Citizens Absentee Voting Act (UOCAVA) of 1986, 52
U.S.C. §§ 20301-20311, as amended by the Military and Overseas Voter Empowerment Act
(MOVE Act) of 2009, Pub. L. No. 111-84, Subtitle H, §§ 575-589, 123 Stat. 2190, 2318-35
(2009), requires States to afford military and overseas voters a meaningful opportunity to register
and vote absentee in elections for Federal office. Protecting the voting rights of military and
overseas voters remains one of the highest priorities of the Department of Justice
(“Department”). This report describes the Department’s litigation and compliance monitoring
work in 2019 to enforce this important statute.

Although 2019 was an “off-year” in the Federal election cycle, the Department continued
significant work to enforce UOCAV A through its monitoring of a number of special elections
held in 2019 to fill Congressional vacancies. The Department closely monitored the scheduling
of these elections, and requested that States confirm to the Department that they timely
transmitted UOCAVA ballots for the special elections. Our monitoring resulted in additional
enforcement work by the Department with one State, Wisconsin, to ensure that absentee ballots
could be timely transmitted to military and overseas voters for a special election scheduled for
2020. Two States' held special elections to fill Congressional vacancies this year. The
Department continues its communication with a number of States that are in the process of
scheduling special elections to occur in 2020.

In accordance with our 2018 consent decree with the State of Wisconsin, the State
enacted amendments to Wisconsin law to ensure UOCAV A protections for eligible overseas
citizens in future elections for Federal office. In connection with our 2010 UOCAVA litigation
against the State of New York, the State enacted legislation to permanently move the date of its
Federal primary election to ensure UOCAVA compliance in future Federal general elections.
Copies of the significant documents referenced herein are attached to this report.

Finally, in preparation for its nationwide compliance monitoring program for the 2020
Federal election cycle, the Department wrote to all the chief State election officials in November
2019 to remind them of their UOCAVA responsibilities and to request teleconferences to discuss
their preparations for the primary elections. As in prior Federal election cycles, we requested
that the State election offices monitor the transmission of absentee ballots and provide
confirmation to the Department that ballots that were requested by the 45™ day prior to the
Federal elections were transmitted by that date.

II. Background

UOCAVA, enacted in 1986, requires that States and Territories allow American citizens

! Two special elections for U.S. House seats were held in North Carolina, and one special election for a U.S. House
seat was held in Pennsylvania.



who are active duty members of the United States uniformed services and merchant marine, their
spouses and dependents, and American citizens residing outside the United States to register and
vote absentee in elections for Federal offices. UOCAVA was strengthened significantly in 2009
when Congress passed the MOVE Act to expand the protections for individuals eligible to vote
under its terms. One of the key provisions added by the MOVE Act is the requirement that
States transmit absentee ballots to military and overseas voters no later than 45 days before an
election for Federal office when the request has been received by that date. 52 U.S.C. §
20302(a)(8)(A).

The Secretary of Defense is the Presidential designee with primary responsibility for
implementing the Federal functions mandated by UOCAVA, and the Attorney General may
bring a civil action in an appropriate district court for such declaratory or injunctive relief as may
be necessary to carry out the provisions of UOCAVA. 52 U.S.C. § 20301(a); 52 U.S.C. §
20307(a). The Attorney General has assigned responsibility for enforcement of UOCAVA to the
Civil Rights Division. Since UOCAVA was enacted in 1986, the Division has initiated and
resolved numerous cases to enforce UOCAVA. A case list and selected documents are available
at http://www.justice.gov/crt/about/vot/litigation/caselist.php.

Under the MOVE Act amendments, UOCAVA requires that the Attorney General submit
an annual report to Congress by December 31 of each year on any civil action brought under the
Attorney General’s enforcement authority under UOCAVA during the preceding year. 52
U.S.C. § 20307(b). As detailed in its prior reports to Congress, the Department has engaged in
extensive enforcement of the MOVE Act’s requirements since they went into effect for the 2010
general election.

I11. UOCAVA Enforcement Activity by the Attorney General in 2019
A. UOCAVA Litigation

In 2019, the Department continued to monitor compliance with UOCAVA orders and to
advance litigation in cases initiated in previous election cycles. This year, additional activity
occurred in the following cases filed prior to 2019:

United States v. Wisconsin: On June 19, 2018, the Department filed a lawsuit
against the State of Wisconsin and Wisconsin election officials to resolve
violations of UOCAVA arising from the exclusion under state law of certain
overseas U.S. citizens from the full set of voting protections that UOCAVA
guarantees. United States v. Wisconsin, No. 3:18-cv-00471 (W.D. Wis. 2018).
Specifically, Wisconsin law did not permit U.S. citizens who are residing
temporarily outside of the United States to receive an absentee ballot
electronically or use a Federal Write-In Absentee Ballot for Federal elections as
UOCAVA requires. The case was resolved by a consent decree filed
simultaneously with the complaint and entered by the Federal district court on
June 20, 2018. The consent decree required Wisconsin to afford all UOCAVA
voters, including its temporary overseas voters, the option to receive absentee
ballots electronically and to use the Federal Write-In Absentee Ballot for the 2018
federal election cycle in accordance with UOCAVA. The consent decree also
included notice and reporting requirements related to implementation of its terms.
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In addition, the consent decree specified that the State would take any necessary
actions to ensure temporary overseas voters receive full UOCAVA protections in
future Federal elections, including proposing state legislation and taking any
administrative actions necessary to achieve compliance.

In late 2018, Wisconsin enacted legislation as a permanent remedy to eliminate
the structural impediment to future UOCAVA compliance and thus ensure
UOCAVA'’s protections are extended to all U.S. citizens temporarily residing
overseas. In 2019, we continued to monitor compliance with the consent decree’s
requirements.

United States v. New York: In United States v. New York, No. 1:10-cv-1214
(N.D.N.Y.), the Department’s lawsuit against New York for violating UOCAVA
in the 2010 Federal general election, the State of New York adopted legislation in
January 2019 to implement a permanent remedial fix for its election calendar,
moving the date of its primary election to the fourth Tuesday in June, in accord
with the prior remedial order of the federal court.

In 2012, after New York failed to enact legislation to modify its election calendar
to cure the structural issues that contributed to New York’s late transmission of
UOCAVA ballots in the 2010 Federal general election, the court granted the
Department’s motion for supplemental relief to alter the election calendar. The
court entered a permanent injunction and ordered a modification of New York’s
Federal primary election date from September to June, setting the 2012 Federal
primary election for June 26, 2012. The court further ordered that future Federal
primary elections would be held on the fourth Tuesday in June, unless and until
New York enacted legislation resetting the Federal primary date for a date that
complies fully with UOCAVA and is approved by the court.

Because the State had not previously enacted legislation to alter the September
Federal primary election date set forth in state law, the court had entered
calendars to govern each of the subsequent Federal election cycles since its
original remedial order to supersede provisions of New York law and ensure
UOCAVA compliance for the Federal primary and general elections.

Other Enforcement Activity in 2019 to Obtain UOCAVA Compliance

South Dakota: We wrote a letter to South Dakota officials to address the
UOCAVA implications of a bill introduced in the state legislature in 2019 that
would have required transmittal of absentee ballots significantly later than the
45th day before the election, as UOCAV A mandates. The bill was not passed by
the State.

Wisconsin: The Department worked closely with Wisconsin officials to ensure
that uniformed services voters and U.S. citizens overseas would have sufficient
time to vote in a special election to fill a vacancy in a congressional seat. On
September 23, 2019, the Governor issued an executive order setting a special
election to fill the remaining term of office for Wisconsin’s Seventh



Congressional District. The executive order set a special primary date, if needed,
of December 30, 2019, and a special election date of January 27, 2020.
Nomination papers had to be filed by candidates no later than December 2, 2019.

The Department contacted state election officials to discuss the concern that the
special election schedule embodied in the September 23 executive order would
not allow for timely transmission of UOCAVA ballots. We subsequently advised
the State that we had authority to file suit, if needed, to remedy the conflict in
Wisconsin law that prevents UOCAVA compliance in special congressional
elections, including for the upcoming 2020 election to fill a vacancy.

On October 19, 2019, the Governor issued a new executive order to address the
UOCAVA concerns, setting a new calendar for the 2020 special election. The
special election will be held on May 12, 2020, with a primary to be held, if
needed, on February 18, 2020. We continue to monitor the matter to ensure that
steps are taken to remove the impediments to UOCAVA compliance in Wisconsin
law for future special elections.

Other states: In addition, we communicated with state election officials in
several other states in 2019 concerning their timetables for holding special
elections to fill a vacancy in Federal office. We continue to discuss with officials
in a number of States potential state law structural obstacles to UOCAVA
compliance to ensure that such obstacles are resolved in advance of any future
special election that may arise.
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2017 Senate Bill 884

State of Wisconsin

Date of enactment: December 14, 2018
Date of publication*: December 15, 2018

2017 WISCONSIN ACT 369

AN ACT to repeal 6.34 (1) (b), 6.87 (4) (a) 2., 16.84 (5) (d), 165.055 (3), 230.08 (2) (sb) and 238.399 (3) (e); to

renumber and amend 13.90 (3), 165.08, 165.25 (6) (a), 227.40 (3) (intro.), 227.40 (3) (a) and 343.50 (1) (¢); to con-
solidate, renumber and amend 6.34 (1) (intro.) and (a) and 6.87 (4) (a) (intro.) and 1.; to amend 5.02 (6m) (f), 5.05
(13) (c), 5.05 (13) (d) 1., 6.22 (2) (b), 6.22 (2) (e), 6.22 (4) (a), 6.22 (4) (¢), 6.24 (2), 6.24 (4) (c), 6.24 (4) (d), 6.24
4) (e), 6.25 (1) (b), 6.276 (1), 6.86 (1) (b), 6.865 (1), 6.87 (2), 6.87 (3) (d), 6.87 (4) (b) 1., 6.88 (1), 6.97 (1), 7.15
(1) (cm), 7.15 (1) (j§), 13.56 (2), 13.90 (2), 13.91 (1) (c), 20.455 (1) (gh), 20.455 (2) (gb), 20.455 (3) (g), 45.57, 165.10,
165.25 (1), 165.25 (1m), 227.01 (13) (intro.), subchapter II (title) of chapter 227 [precedes 227.10], 227.11 (title),
227.13,227.40 (1), 227.40 (2) (intro.), 227.40 (2) (e), 227.40 (3) (b) and (c), 227.40 (4) (a), 227.40 (6), 227.57 (11),
238.02 (1), 238.02 (2), 238.03 (2) (¢), 238.03 (2) (e), 238.16 (5) (e), 238.306 (1) (a), 238.308 (5) (b), 238.395 (3)
(d), 238.396 (4) (d), 238.399 (3) (a), 238.399 (6) (f), 281.665 (5) (d), 343.50 (3) (b), 801.50 (3) (b), 806.04 (11),
809.13 and subchapter VIII (title) of chapter 893 [precedes 893.80]; and to create 5.02 (12n), 6.855 (5), 13.124,
13.127, 13.365, 13.90 (3) (a) and (b), 16.84 (2m), 16.973 (15), 35.93 (2) (b) 3. im., 227.01 (3m), 227.05, 227.10 (2g),
227.11 (3), 227.112, 227.26 (2) (im), 238.04 (15), 238.399 (3) (am), 301.03 (16), 343.165 (8), 343.50 (1) (c) 2.,
343.50 (3) (c), 803.09 (2m) and 893.825 of the statutes; relating to: legislative powers and duties, state agency and

authority composition and operations, absentee ballots, and administrative rule—making process.

The people of the state of Wisconsin, represented in
senate and assembly, do enact as follows:

SECTION 1. 5.02 (6m) (f) of the statutes is amended
to read:

5.02 (6m) (f) An unexpired identification card issued
by a university or college in this state that is accredited,
as defined in s. 39.30 (1) (d), or by a technical college in
this state that is a member of and governed by the techni-
cal college system under ch. 38, that contains the date of
issuance and signature of the individual to whom it is
issued and that contains an expiration date indicating that
the card expires no later than 2 years after the date of
issuance if the individual establishes that he or she is

enrolled as a student at the university or college on the
date that the card is presented.

SECTION 1b. 5.02 (12n) of the statutes is created to
read:

5.02 (12n) “Overseas elector” means a U.S. citizen
who is residing outside of the United States, who is not
disqualified from voting under s. 6.03, who has attained
or will attain the age of 18 by the date of an election at
which the citizen proposes to vote, who was last domi-
ciled in this state or whose parent was last domiciled in
this state immediately prior to the parent’s departure from
the United States, and who is not registered to vote or vot-
ing in any other state, territory, or possession.

* Section 991.11, WISCONSIN STATUTES: Effective date of acts. “Every act and every portion of an act enacted by the legislature over the governor’s
partial veto which does not expressly prescribe the time when it takes effect shall take effect on the day after its date of publication.”
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SECTION 1c¢. 5.05 (13) (c) of the statutes is amended
to read:

5.05(13) (¢) The commission shall maintain a freely
accessible system under which a military elector, as
defined in s. 6.34 (1) (a), or an overseas elector;-as-defined
in-5-6:34-(H-(b); who casts an absentee ballot may ascer-
tain whether the ballot has been received by the appropri-
ate municipal clerk.

SEcTION 1d. 5.05 (13) (d) 1. of the statutes is
amended to read:

5.05 (13) (d) 1. To permit a military elector, as
defined in s. 6.34 (1) {a), or an overseas elector;-as-defined
in-s-6:34-(H(b); to request a voter registration applica-
tion or an application for an absentee ballot at any elec-
tion at which the elector is qualified to vote in this state.

SECTION le. 6.22 (2) (b) of the statutes is amended
to read:

6.22 (2) (b) A military elector shall make and sub-
scribe to the certification under s. 6.87 (2) before a wit-
ness who is an adult U-S-<citizen.

SECTION 1f. 6.22 (2) (e) of the statutes is amended to
read:

6.22(2) (e) A military elector may file an application
for an absentee ballot by means of electronic mail or fac-
simile transmission in the manner prescribed in s. 6.86
(1) (ac). Upon receipt of a valid application, the munici-
pal clerk shall send the elector an absentee ballot or, if the
elector is a military elector, as defined in s. 6.34 (1) (&),
and the elector so requests, shall transmit an absentee bal-
lot to the elector by means of electronic mail or facsimile
transmission in the manner prescribed in s. 6.87 (3) (d).

SECTION 1fg. 6.22 (4) (a) of the statutes is amended
to read:

6.22 (4) (a) Upon receiving a timely request for an
absentee ballot under par. (b) by an individual who quali-
fies as a military elector, the municipal clerk shall send
or, if the individual is a military elector as defined in s.
6.34 (1) @), shall transmit to the elector upon the elector’s
request an absentee ballot for all elections that occur in
the municipality or portion thereof where the elector
resides in the same calendar year in which the request is
received, unless the individual otherwise requests.

SECTION 1fm. 6.22 (4) (¢) of the statutes is amended
to read:

6.22 (4) (c) A military elector may indicate an alter-
nate address on his or her absentee ballot application. If
the elector’s ballot is returned as undeliverable prior to
the deadline for return of absentee ballots under s. 6.87
(6), and the elector remains eligible to receive absentee
ballots under this section, the municipal clerk shall
immediately send or, if the elector is a military elector as
defined in s. 6.34 (1) {a), transmit an absentee ballot to the
elector at the alternate address.

SECTION 1g. 6.24 (2) of the statutes is amended to
read:
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6.24 (2) ELIGIBILITY. An overseas elector under-sub:
b may vote in any election for national office, including
the partisan primary and presidential preference primary
and any special primary or election. Such elector may not
vote in an election for state or local office unless the elec-
tor qualifies as a resident of this state under s. 6.10. An
overseas elector shall vote in the ward or election district
in which the elector was last domiciled or in which the
elector’s parent was last domiciled prior to departure
from the United States.

SECTION 1gc. 6.24 (4) (c) of the statutes is amended
to read:

6.24 (4) (c) Upon receipt of a timely application from
an individual who qualifies as an overseas elector and
who has registered to vote in a municipality under sub.
(3), the municipal clerk of the municipality shall send, or
if the individual is an overseas elector, as-defined-in-s-
6.34-(1)-(b); shall transmit, an absentee ballot to the indi-
vidual upon the individual’s request for all subsequent
elections for national office to be held during the year in
which the ballot is requested, except as otherwise pro-
vided in this paragraph, unless the individual otherwise
requests or until the individual no longer qualifies as an
overseas elector of the municipality. The clerk shall not
send an absentee ballot for an election if the overseas
elector’s name appeared on the registration list in eligible
status for a previous election following the date of the
application but no longer appears on the list in eligible
status. The municipal clerk shall ensure that the envelope
containing the absentee ballot is clearly marked as not
forwardable. If an overseas elector who files an applica-
tion under this subsection no longer resides at the same
address that is indicated on the application form, the elec-
tor shall so notify the municipal clerk.

SECTION 1gd. 6.24 (4) (d) of the statutes is amended
to read:

6.24 (4) (d) An overseas elector, regardless of
whether the elector qualifies as a resident of this state
under s. 6.10. who is not registered may request both a
registration form and an absentee ballot at the same time,
and the municipal clerk shall send or transmit the ballot
automatically if the registration form is received within
the time prescribed in s. 6.28 (1). The commission shall
prescribe a special certificate form for the envelope in
which the absentee ballot for such overseas electors is
contained, which shall be substantially similar to that
provided under s. 6.87 (2). An The overseas elector shall
make and subscribe to the special certificate form before
a witness who is an adult U-S-<itizen.

SECTION 1gf. 6.24 (4) (e) of the statutes is amended
to read:

6.24 (4) (e) An overseas elector, regardless of
whether the elector qualifies as a resident of this state
under s. 6.10, may file an application for an absentee bal-
lot by means of electronic mail or facsimile transmission
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in the manner prescribed in s. 6.86 (1) (ac). Upon receipt
of a valid application, the municipal clerk shall send the
elector an absentee ballot or, if the elector is-an-overseas
elector;as-defined-in-s-6:34-(1)-(b)-and-the-elector so
requests, shall transmit an absentee ballot to the elector
by means of electronic mail or facsimile transmission in
the manner prescribed in s. 6.87 (3) (d).

SECTION 1h. 6.25 (1) (b) of the statutes is amended
to read:

6.25 (1) (b) Any individual who qualifies as an over-
seas elector under-s—6:24-(1), regardless of whether the
elector qualifies as a resident of this state under s. 6.10,
and who transmits an application for an official absentee
ballot for an election fernatienal-effice, including a pri-
mary election, no later than the latest time specified for
an elector in s. 6.86 (1) (b) may, in lieu of the official bal-
lot, cast a federal write—in absentee ballot prescribed
under 42 USC 1973ff-2 for any candidate or for all candi-
dates of any recognized political party fornational-office
listed on the official ballot at that election, if the federal
write—in absentee ballot is received by the appropriate
municipal clerk no later than the applicable time pre-
scribed in s. 6.87 (6).

SECTION 1i. 6.276 (1) of the statutes is amended to
read:

6.276 (1) In this section, “military elector” and
“overseas-elector”have has the meanings meaning given
ins. 6.34 (1).

SECTION 1j. 6.34 (1) (intro.) and (a) of the statutes are
consolidated, renumbered 6.34 (1) and amended to read:

6.34 (1) In this section:-(a)—Military, “military elec-
tor” means a member of a uniformed service on active
duty who, by reason of that duty, is absent from the resi-
dence where the member is otherwise qualified to vote;
a member of the merchant marine, as defined in s. 6.22
(1) (a), who by reason of service in the merchant marine,
is absent from the residence where the member is other-
wise qualified to vote; or the spouse or dependent of any
such member who, by reason of the duty or service of the
member, is absent from the residence where the spouse
or dependent is otherwise qualified to vote.

SECTION 1jb. 6.34 (1) (b) of the statutes is repealed.

SECTION 1js. 6.855 (5) of the statutes is created to
read:

6.855(5) A governing body may designate more than
one alternate site under sub. (1).

SECTION 1k. 6.86 (1) (b) of the statutes is amended
to read:

6.86 (1) (b) Except as provided in this section, if
application is made by mail, the application shall be
received no later than 5 p.m. on the 5th day immediately
preceding the election. If application is made in person,
the application shall be made no earlier than the-opening
of business-on-the 3rd-Monday 14 days preceding the

election and no later than 7p-m-en the Eriday Sunday
preceding the election. No application may be received
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the hours in the notice under s. 10.01 (2) (¢). The munici-
pal clerk or an election official shall witness the certifi-
cate for any in—person absentee ballot cast. Except as
provided in par. (c), if the elector is making written appli-
cation for an absentee ballot at the partisan primary, the
general election, the presidential preference primary, or
a special election for national office, and the application
indicates that the elector is a military elector, as defined
in s. 6.34 (1), the application shall be received by the
municipal clerk no later than 5 p.m. on election day. If the
application indicates that the reason for requesting an
absentee ballot is that the elector is a sequestered juror,
the application shall be received no later than 5 p.m. on
election day. If the application is received after 5 p.m. on
the Friday immediately preceding the election, the
municipal clerk or the clerk’s agent shall immediately
take the ballot to the court in which the elector is serving
as a juror and deposit it with the judge. The judge shall
recess court, as soon as convenient, and give the elector
the ballot. The judge shall then witness the voting proce-
dure as provided in s. 6.87 and shall deliver the ballot to
the clerk or agent of the clerk who shall deliver it to the
polling place or, in municipalities where absentee ballots
are canvassed under s. 7.52, to the municipal clerk as
required in s. 6.88. If application is made under sub. (2)
or (2m), the application may be received no later than 5
p-m. on the Friday immediately preceding the election.

SECTION 1L. 6.865 (1) of the statutes is amended to
read:

6.865 (1) In this section, “military elector” and
Zoverseas-elector have has the meanings meaning given
under s. 6.34 (1).

SECTION 1m. 6.87 (2) of the statutes is amended to
read:

6.87 (2) Except as authorized under sub. (3) (d), the
municipal clerk shall place the ballot in an unsealed enve-
lope furnished by the clerk. The envelope shall have the
name, official title and post—office address of the clerk
upon its face. The other side of the envelope shall have
a printed certificate which shall include a space for the
municipal clerk or deputy clerk to enter his or her initials
indicating that if the absentee elector voted in person
under s. 6.86 (1) (ar), the elector presented proof of iden-
tification to the clerk and the clerk verified the proof pre-
sented. The certificate shall also include a space for the
municipal clerk or deputy clerk to enter his or her initials
indicating that the elector is exempt from providing proof
of identification because the individual is a military elec-
tor or an overseas elector who does not qualify as a resi-
dent of this state under s. 6.10 or is exempted from pro-
viding proof of identification under sub. (4) (b) 2. or 3.
The certificate shall be in substantially the following
form:
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[STATE OF ....

County of ....]

or

[(name of foreign country and city or other jurisdic-
tional unit)]

I, ...., certify subject to the penalties of s. 12.60 (1) (b),
Wis. Stats., for false statements, that I am a resident of the
[.... ward of the] (town) (village) of ...., or of the .... alder-
manic district in the city of ...., residing at ....* in said city,
the county of ...., state of Wisconsin, and am entitled to
vote in the (ward) (election district) at the election to be
held on ....; that I am not voting at any other location in
this election; that I am unable or unwilling to appear at the
polling place in the (ward) (election district) on election
day or have changed my residence within the state from
one ward or election district to another later than 28 days
before the election. I certify that I exhibited the enclosed
ballot unmarked to the witness, that I then in (his) (her)
presence and in the presence of no other person marked
the ballot and enclosed and sealed the same in this enve-
lope in such a manner that no one but myself and any per-
son rendering assistance under s. 6.87 (5), Wis. Stats., if
I requested assistance, could know how I voted.

Signed ....

Identification serial number, if any: ....

The witness shall execute the following:

I, the undersigned witness, subject to the penalties of
s. 12.60 (1) (b), Wis. Stats., for false statements, certify
that I am an adult U.S. citizen** and that the above state-
ments are true and the voting procedure was executed as
there stated. I am not a candidate for any office on the
enclosed ballot (except in the case of an incumbent
municipal clerk). I did not solicit or advise the elector to
vote for or against any candidate or measure.

....(Name Printed name)

....(Address)***

Signed ....

* — An elector who provides an identification serial
number issued under s. 6.47 (3), Wis. Stats., need not pro-
vide a street address.

** — An individual who serves as a witness for a mil-
itary elector or an overseas elector voting absentee,
regardless of whether the elector qualifies as a resident of
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receive an absentee ballot, transmit a facsimile or elec-
tronic copy of the elector’s ballot to that elector in lieu of
mailing under this subsection. An elector may receive an
absentee ballot only if the elector is a military elector or
an overseas elector under-s-6.34-(1) and has filed a valid
application for the ballot as provided in s. 6.86 (1). If the
clerk transmits an absentee ballot to a military or over-
seas elector electronically, the clerk shall also transmit a
facsimile or electronic copy of the text of the material that
appears on the certificate envelope prescribed in sub. (2),
together with instructions prescribed by the commission.
The instructions shall require the military or overseas
elector to make and subscribe to the certification as
required under sub. (4) (b) and to enclose the absentee
ballot in a separate envelope contained within a larger
envelope, that shall include the completed certificate.
The elector shall then affix sufficient postage unless the
absentee ballot qualifies for mailing free of postage under
federal free postage laws and shall mail the absentee bal-
lot to the municipal clerk. Except as authorized in s. 6.97
(2), an absentee ballot received from a military or over-
seas elector who receives the ballot electronically shall
not be counted unless it is cast in the manner prescribed
in this paragraph and sub. (4) and in accordance with the
instructions provided by the commission.

SECTION 1mp. 6.87 (4) (a) (intro.) and 1. of the
statutes are consolidated, renumbered 6.87 (4) (a) and
amended to read:

6.87 (4) (a) In this subsection:+—Military, “military
elector” has the meaning given in s. 6.34 (1) (a).

SECTION 1mq. 6.87 (4) (a) 2. of the statutes is
repealed.

SECTION 1ms. 6.87 (4) (b) 1. of the statutes is
amended to read:

6.87 (4) (b) 1. Except as otherwise provided in s.
6.875, the an elector voting absentee, other than a mili-
tary elector or an overseas elector, shall make and sub-
scribe to the certification before one witness who is an

adult U.S. citizen. A military elector or an overseas elec-
tor voting absentee, regardless of whether the elector

qualifies as a resident of this state under s. 6.10, shall
make and subscribe to the certification before one wit-
ness who is an adult but who need not be a U.S. citizen.

Wisconsin under s. 6.10, Wis. Stats., need not be a U.S.
citizen but must be 18 years of age or older.

*** — If this form is executed before 2 special voting
deputies under s. 6.875 (6), Wis. Stats., both deputies
shall witness and sign.

SECTION 1mg. 6.87 (3) (d) of the statutes is amended
to read:

6.87(3) (d) A municipal clerk shall, if the clerk is reli-
ably informed by a military elector, as defined in s. 6.34
(1) €a), or an overseas elector, as-defined-in-s-6:34-(1)(b)

regardless of whether the elector qualifies as a resident of
this state under s. 6.10, of a facsimile transmission num-

ber or electronic mail address where the elector can

The absent elector, in the presence of the witness, shall
mark the ballot in a manner that will not disclose how the
elector’s vote is cast. The elector shall then, still in the
presence of the witness, fold the ballots so each is sepa-
rate and so that the elector conceals the markings thereon
and deposit them in the proper envelope. If a consoli-
dated ballot under s. 5.655 is used, the elector shall fold
the ballot so that the elector conceals the markings
thereon and deposit the ballot in the proper envelope. If
proof of residence under s. 6.34 is required and the docu-
ment enclosed by the elector under this subdivision does
not constitute proof of residence under s. 6.34, the elector
shall also enclose proof of residence under s. 6.34 in the
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envelope. Except as provided in s. 6.34 (2m), proof of
residence is required if the elector is not a military elector
or an overseas elector and the elector registered by mail
or by electronic application and has not voted in an elec-
tion in this state. If the elector requested a ballot by
means of facsimile transmission or electronic mail under
s. 6.86 (1) (ac), the elector shall enclose in the envelope
a copy of the request which bears an original signature of
the elector. The elector may receive assistance under sub.
(5). The return envelope shall then be sealed. The wit-
ness may not be a candidate. The envelope shall be
mailed by the elector, or delivered in person, to the
municipal clerk issuing the ballot or ballots. If the enve-
lope is mailed from a location outside the United States,
the elector shall affix sufficient postage unless the ballot
qualifies for delivery free of postage under federal law.
Failure to return an unused ballot in a primary does not
invalidate the ballot on which the elector’s votes are cast.
Return of more than one marked ballot in a primary or
return of a ballot prepared under s. 5.655 or a ballot used
with an electronic voting system in a primary which is
marked for candidates of more than one party invalidates
all votes cast by the elector for candidates in the primary.

SECTION Imt. 6.88 (1) of the statutes is amended to
read:

6.88 (1) When an absentee ballot arrives at the office
of the municipal clerk, or at an alternate site under s.
6.855, if applicable, the clerk shall enclose it, unopened,
in a carrier envelope which shall be securely sealed and
endorsed with the name and official title of the clerk, and
the words “This envelope contains the ballot of an absent
elector and must be opened in the same room where votes
are being cast at the polls during polling hours on election
day or, in municipalities where absentee ballots are can-
vassed under s. 7.52, stats., at a meeting of the municipal
board of absentee ballot canvassers under s. 7.52, stats.”-
If the elector is a military elector, as defined in s. 6.34 (1)
(a), or an overseas elector, as-defined-in-s-—634-(1)-(b)

regardless of whether the elector qualifies as a resident of
this state under s. 6.10, and the ballot was received by the

elector by facsimile transmission or electronic mail and
is accompanied by a separate certificate, the clerk shall
enclose the ballot in a certificate envelope and securely
append the completed certificate to the outside of the
envelope before enclosing the ballot in the carrier enve-
lope. The clerk shall keep the ballot in the clerk’s office
or at the alternate site, if applicable until delivered, as
required in sub. (2).

SECTION Imv. 6.97 (1) of the statutes is amended to
read:

6.97 (1) Whenever any individual who is required to
provide proof of residence under s. 6.34 in order to be
permitted to vote appears to vote at a polling place and
cannot provide the required proof of residence, the
inspectors shall offer the opportunity for the individual to
vote under this section. Whenever any individual, other

-5

2017 Wisconsin Act 369

than a military elector, as defined in s. 6.34 (1) {a);-er, an
overseas elector, as-defined-in-s-6.34-(1)(b); or an elector
who has a confidential listing under s. 6.47 (2), appears
to vote at a polling place and does not present proof of
identification under s. 6.79 (2), whenever required, the
inspectors or the municipal clerk shall similarly offer the
opportunity for the individual to vote under this section.
If the individual wishes to vote, the inspectors shall pro-
vide the elector with an envelope marked “Ballot under
s. 6.97, stats.” on which the serial number of the elector
is entered and shall require the individual to execute on
the envelope a written affirmation stating that the indi-
vidual is a qualified elector of the ward or election district
where he or she offers to vote and is eligible to vote in the
election. The inspectors shall, before giving the elector
a ballot, write on the back of the ballot the serial number
of the individual corresponding to the number kept at the
election on the poll list or other list maintained under s.
6.79 and the notation “s. 6.97”. If voting machines are
used in the municipality where the individual is voting,
the individual’s vote may be received only upon an
absentee ballot furnished by the municipal clerk which
shall have the corresponding number from the poll list or
other list maintained under s. 6.79 and the notation “s

6.97” written on the back of the ballot by the inspectors
before the ballot is given to the elector. When receiving
the individual’s ballot, the inspectors shall provide the
individual with written voting information prescribed by
the commission under s. 7.08 (8). The inspectors shall
indicate on the list the fact that the individual is required
to provide proof of residence or proof of identification
under s. 6.79 (2) but did not do so. The inspectors shall
notify the individual that he or she may provide proof of
residence or proof of identification to the municipal clerk
or executive director of the municipal board of election
commissioners. The inspectors shall also promptly
notify the municipal clerk or executive director of the
name, address, and serial number of the individual. The
inspectors shall then place the ballot inside the envelope
and place the envelope in a separate carrier envelope.

SECTION 1In. 7.15 (1) (cm) of the statutes is amended
to read:

7.15 (1) (cm) Prepare official absentee ballots for
delivery to electors requesting them, and except as pro-
vided in this paragraph, send an official absentee ballot
to each elector who has requested a ballot by mail, and to
each military elector, as defined in s. 6.34 (1) &), and
overseas elector;-as-defined-in-s-6.34-(1)(b); who has
requested a ballot by mail, electronic mail, or facsimile
transmission, no later than the 47th day before each parti-
san primary and general election and no later than the
21st day before each other primary and election if the
request is made before that day; otherwise, the municipal
clerk shall send or transmit an official absentee ballot
within one business day of the time the elector’s request
for such a ballot is received. The clerk shall send or trans-
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mit an absentee ballot for the presidential preference pri-
mary to each elector who has requested that ballot no later
than the 47th day before the presidential preference pri-
mary if the request is made before that day, or, if the
request is not made before that day, within one business
day of the time the request is received. For purposes of
this paragraph, “business day”” means any day from Mon-
day to Friday, not including a legal holiday under s.
995.20.

SECTION Ing. 7.15 (1) (j) of the statutes is amended
to read:

7.15 (1) (j) Send an absentee ballot automatically to
each elector and send or transmit an absentee ballot to
each military elector, as defined in s. 6.34 (1) &), and
each overseas elector;-as-defined-in-s-6.34-(1)-(b); making
an authorized request therefor in accordance with s. 6.22
4), 6.24 (4) (c), or 6.86 (2) or (2m).

SECTION 3. 13.124 of the statutes is created to read:

13.124 Legal representation. (1) (a) The speaker
of the assembly, in his or her sole discretion, may autho-
rize a representative to the assembly or assembly
employee who requires legal representation to obtain
legal counsel other than from the department of justice,
with the cost of representation paid from the appropria-
tion under s. 20.765 (1) (a), if the acts or allegations
underlying the action are arguably within the scope of the
representative’s or employee’s duties. The speaker shall
approve all financial costs and terms of representation.

(b) The speaker of the assembly, in his or her sole dis-
cretion, may obtain legal counsel other than from the
department of justice, with the cost of representation paid
from the appropriation under s. 20.765 (1) (a), in any
action in which the assembly is a party or in which the
interests of the assembly are affected, as determined by
the speaker. The speaker shall approve all financial costs
and terms of representation.

(2) (a) The senate majority leader, in his or her sole
discretion, may authorize a senator or senate employee
who requires legal representation to obtain legal counsel
other than from the department of justice, with the cost of
representation paid from the appropriation under s.
20.765 (1) (b), if the acts or allegations underlying the
action are arguably within the scope of the senator’s or
employee’s duties. The senate majority leader shall
approve all financial costs and terms of representation.

(b) The senate majority leader, in his or her sole dis-
cretion, may obtain legal counsel other than from the
department of justice, with the cost of representation paid
from the appropriation under s. 20.765 (1) (b), in any
action in which the senate is a party or in which the inter-
ests of the senate are affected, as determined by the senate
majority leader. The senate majority leader shall approve
all financial costs and terms of representation.

(3) (a) The cochairpersons of the joint committee on
legislative organization, in their sole discretion, may
authorize an employee of a legislative service agency, as
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defined in s. 13.90 (1m) (a), who requires legal represen-
tation to obtain legal counsel other than from the depart-
ment of justice, with the cost of representation paid from
the appropriation under s. 20.765 (1) (a) or (b), as deter-
mined by the cochairpersons, if the acts or allegations
underlying the action are arguably within the scope of the
employee’s duties. The cochairpersons shall approve all
financial costs and terms of representation.

(b) The cochairpersons of the joint committee on leg-
islative organization, in their sole discretion, may obtain
legal counsel other than from the department of justice,
with the cost of representation paid from the appropria-
tion under s. 20.765 (1) (a) or (b), as determined by the
cochairpersons, in any action in which the legislature is
a party or in which the interests of the legislature are
affected, as determined by the cochairpersons. The
cochairpersons shall approve all financial costs and terms
of representation.

SECTION 4. 13.127 of the statutes is created to read:

13.127 Advice and consent of the senate. Any indi-
vidual nominated by the governor or another state officer
or agency, and with the advice and consent of the senate
appointed, to any office or position may not hold the
office or position, be nominated again for the office or
position, or perform any duties of the office or position
during the legislative session biennium if the individual’s
confirmation for the office or position is rejected by the
senate.

SECTION 5. 13.365 of the statutes is created to read:

13.365 Intervention. Pursuant to s. 803.09 (2m),
when a party to an action challenges in state or federal
court the constitutionality of a statute, facially or as
applied, challenges a statute as violating or preempted by
federal law, or otherwise challenges the construction or
validity of a statute, as part of a claim or affirmative
defense:

(1) The committee on assembly organization may
intervene at any time in the action on behalf of the assem-
bly. The committee on assembly organization may
obtain legal counsel other than from the department of
justice, with the cost of representation paid from the
appropriation under s. 20.765 (1) (a), to represent the
assembly in any action in which the assembly intervenes.

(2) The committee on senate organization may inter-
vene at any time in the action on behalf of the senate. The
committee on senate organization may obtain legal coun-
sel other than from the department of justice, with the
cost of representation paid from the appropriation under
s. 20.765 (1) (b), to represent the senate in any action in
which the senate intervenes.

(3) The joint committee on legislative organization
may intervene at any time in the action on behalf of the
legislature. The joint committee on legislative organiza-
tion may obtain legal counsel other than from the depart-
ment of justice, with the cost of representation paid from
the appropriation under s. 20.765 (1) (a) or (b), as deter-
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mined by the cochairpersons, to represent the legislature
in any action in which the joint committee on legislative
organization intervenes.

SECTION 7. 13.56 (2) of the statutes is amended to
read:

13.56 (2) PARTICIPATION IN CERTAIN PROCEEDINGS.
The cochairpersons of the joint committee for review of
administrative rules or their designated agents shall
accept service made under ss. 227.40 (5) and 806.04 (11).
If the committee determines that the legislature should be
represented in the proceeding, it shall request the joint
committee on legislative organization to designate-the
legislature’srepresentative-for intervene in the proceed-
ing as provided under s. 806.04 (11). The costs of partici-
pation in the proceeding shall be paid equally from the
appropriations under s. 20.765 (1) (a) and (b), except that
such costs incurred by the department of justice shall be
paid from the appropriation under s. 20.455 (1) (d).

SECTION 8. 13.90 (2) of the statutes is amended to
read:

13.90 (2) The cochairpersons of the joint committee
on legislative organization or their designated agent shall
accept service made under s- ss. 806.04 (11) and 893.825
(2). If the committee, the senate organization committee,
or the assembly organization committee; determines that
the legislature should berepresented intervene in the pro-

ceeding;that committee shall designate the legislature’s
representative-for-the-proceeding. as provided under s.
803.09 (2m), the assembly shall represent the assembly,
the senate shall represent the senate. and the joint com-

mittee on legislative organization shall represent the leg-
islature. The costs of participation in the proceeding shall

be paid equally from the appropriations under s. 20.765
(1) (a) and (b), except that such costs incurred by the
department of justice shall be paid from the appropriation
under s. 20.455 (1) (d).

SECTION 9. 13.90 (3) of the statutes is renumbered
13.90 (3) (¢) and amended to read:

13.90 (3) (c) The joint committee on legislative orga-
nization shall assign office space for legislative offices
and the offices of the legislative service agencies as
defined-insub-—(lm). The joint committee may assign
any space in the capitol not reserved for other uses under
s. 16.835. Except as provided in ss. 13.09 (6) and 13.45
(4) (c), the joint committee may locate any legislative
office or the office of any legislative service agency out-
side the capitol at another suitable building in the city of
Madison.

SEcTION 10. 13.90 (3) (a) and (b) of the statutes are
created to read:

13.90 (3) (a) In this subsection, “legislative service
agency” has the meaning given in sub. (1m).

(b) The cochairpersons of the joint committee on leg-
islative organization shall lease or acquire office space
for legislative offices or legislative service agencies
under par. (c).
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SEcTION 11. 13.91 (1) (c) of the statutes is amended
to read:

13.91 (1) (c) Perform the functions prescribed in s-
22715 for the review-and resolution-of problems ch. 227
relating to administrative rules and guidance documents.

SECTION 16. 16.84 (2m) of the statutes is created to
read:

16.84(2m) Send notice to the joint committee on leg-
islative organization of any proposed changes to security
at the capitol, including the posting of a firearm restric-
tion under s. 943.13 (1m) (¢) 2. or 4. If, within 14 work-
ing days after the date of the notice, the cochairpersons
of the joint committee on legislative organization do not
notify the department that the committee has scheduled
a meeting to review the department’s proposal, the
department may implement the changes as proposed in
the notice. If, within 14 working days after the date of the
department’s notice, the cochairpersons of the committee
notify the department that the committee has scheduled
a meeting to review the department’s proposal, the
department may implement the proposed changes only
upon approval of the committee. If there is a risk of
imminent danger, the department may take any action
related to security at the capitol that is necessary to pre-
vent or mitigate the danger and the cochairpersons may
review the action later if the cochairpersons determine
review is necessary.

SECTION 17. 16.84 (5) (d) of the statutes is repealed.

SECTION 18. 16.973 (15) of the statutes is created to
read:

16.973 (15) By October 1 of each year, submit to the
joint committee on finance and the legislature under s.
13.172 (2) a report on the administration of the informa-
tion technology and communication services self—
funded portal. The report shall include the following
information regarding the portal for the immediately pre-
ceding fiscal year:

(a) A financial statement of state revenues and
expenditures.

(b) A list of services available through the portal,
identifying services added since the previous reporting
period.

(c) Fees charged for each service available through
the portal.

(d) The activity level of each service available
through the portal.

(e) Any other information the department determines
to be appropriate to include.

SECTION 19. 20.455 (1) (gh) of the statutes is
amended to read:

20.455 (1) (gh) Investigation and prosecution. Mon-
eys received under ss. 23.22 (9) (c), 49.49 (6), 100.263,
133.16, 281.98 (2), 283.91 (5), 289.96 (3) (b), 291.97 (3),
292.99 (2), 293.87 (4) (b), 295.19 (3) (b) 2., 295.79 (4)
(b), and 299.97 (2), for the expenses of investigation and
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prosecution of violations, including attorney fees;-and-for

SECTION 20. 20.455 (2) (gb) of the statutes is
amended to read:

20.455 (2) (gb) Gifts and grants. The amounts in the
schedule to carry out the purposes for which gifts and
grants are made and received. All moneys received from
gifts and grants, other than moneys received for and cred-
ited to another appropriation account under this subsec-
tion, te—earry—out-the purposes—forwhich-made—and
received shall be credited to this appropriation account.

SECTION 21. 20.455 (3) (g) of the statutes is amended
to read:

20.455 (3) (g) Gifts, grants and proceeds. The
amounts in the schedule to carry out the purposes for
which gifts and grants are made and collected. All mon-
eys received from gifts and grants and all proceeds from
services, conferences, and sales of publications and pro-
motional materials to-carry-out-the-purposesfor-which
made-or-collected, except as provided in sub. (2) (gm) and
(gp) and to transfer to s. 20.505 (1) (kg), at the discretion
of the attorney general, an amount not to exceed $98,300
annually, shall be credited to this appropriation account.

SECTION 22. 35.93 (2) (b) 3. im. of the statutes is cre-
ated to read:

35.93 (2) (b) 3. im. Notices of public comment peri-
ods on proposed guidance documents under s. 227.112
M @.

SECTION 23. 45.57 of the statutes is amended to read:

45.57 Veterans homes; transfer of funding. The
department may transfer all or part of the unencumbered
balance of any of the appropriations under s. 20.485 (1)
(2), (gd), (gk), or (i) to the veterans trust fund or to the vet-
erans mortgage loan repayment fund. The department
shall notify the joint committee on finance in writing of

any balance transferred under this section.
SECTION 24. 165.055 (3) of the statutes is repealed.

SECTION 26. 165.08 of the statutes is renumbered
165.08 (1) and amended to read:

165.08 (1) Any civil action prosecuted by the depart-
ment by direction of any officer, department, board, or

commission, shall—b%eempm;msed—er—d&een&m&ed

commission—Any or any civil action prosecuted by the
department on the initiative of the attorney general, or at

the request of any individual may be compromised or dis-
continued with the approval of the-geverner an interve-
nor under s. 803.09 (2m) or, if there is no intervenor, by
submission of a proposed plan to the joint committee on
finance for the approval of the committee. The compro-
mise or discontinuance may occur only if the joint com-
mittee on finance approves the proposed plan. No pro-
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law, without the approval of the joint committee on leg-
islative organization.

(2) In any criminal action prosecuted by the attorney
general, the department shall have the same powers with
reference to such action as are vested in district attorneys.

SECTION 27. 165.10 of the statutes, as created by

2017 Wisconsin Act 59, is amended to read:

165.10 Limits-on-expenditure Deposit of disere-
tionary settlement funds. Netwithstanding s-20-455
3)before-the The attorney general may-expend shall
deposit all settlement funds snder-s-—20-455-3)(g)-that

into the general fund.

SECTION 28. 165.25 (1) of the statutes is amended to
read:

165.25 (1) REPRESENT STATE IN APPEALS AND ON
REMAND. Except as provided in ss. 5.05 (2m) (a), 19.49
(2) (a), and 978.05 (5), appear for the state and prosecute
or defend all actions and proceedings, civil or criminal,
in the court of appeals and the supreme court, in which the
state is interested or a party, and attend to and prosecute
or defend all civil cases sent or remanded to any circuit
court in which the state is a party. The joint committee
on legislative organization may intervene as permitted
under s. 803.09 (2m) at any time. Nothing in this subsec-
tion deprives or relieves the attorney general or the
department of justice of any authority or duty under this
chapter.

SECTION 29. 165.25 (1m) of the statutes is amended
to read:

165.25 (Im) REPRESENT STATE IN OTHER MATTERS. If
requested by the governor or either house of the legisla-
ture, appear for and represent the state, any state depart-
ment, agency, official, employee or agent, whether
required to appear as a party or witness in any civil or
criminal matter, and prosecute or defend in any court or
before any officer, any cause or matter, civil or criminal,
in which the state or the people of this state may be inter-

ested. The joint committee on legislative organization
may intervene as permitted under s. 803.09 (2m) at any

posed plan may be submitted to the joint committee on
finance if the plan concedes the unconstitutionality or

other invalidity of a statute, facially or as applied. or con-
cedes that a statute violates or is preempted by federal

time. The public service commission may request under
s. 196.497 (7) that the attorney general intervene in fed-
eral proceedings. All expenses of the proceedings shall
be paid from the appropriation under s. 20.455 (1) (d).



2017 Senate Bill 884

SECTION 30. 165.25 (6) (a) of the statutes is renum-
bered 165.25 (6) (a) 1. and amended to read:

165.25 (6) (a) 1. At the request of the head of any
department of state government, the attorney general
may appear for and defend any state department, or any
state officer, employee, or agent of the department in any
civil action or other matter brought before a court or an
administrative agency which is brought against the state
department, or officer, employee, or agent for or on
account of any act growing out of or committed in the
lawful course of an officer’s, employee’s, or agent’s
duties. Witness fees or other expenses determined by the
attorney general to be reasonable and necessary to the
defense in the action or proceeding shall be paid as pro-
vided for in s. 885.07. The attorney general may compro-
mise and settle the action as the attorney general deter-
mines to be in the best interest of the state except that, if
the action is for injunctive relief or there is a proposed
consent decree. the attorney general may not compro-
mise or settle the action without the approval of an inter-
venor under s. 803.09 (2m) or, if there is no intervenor,

without first submitting a proposed plan to the joint com-

mittee on finance. If, within 14 working days after the
plan is submitted, the cochairpersons of the committee

notify the attorney general that the committee has sched-
uled a meeting for the purpose of reviewing the proposed
plan, the attorney general may compromise or settle the
action only with the approval of the committee. The
attorney general may not submit a proposed plan to the
joint committee on finance under this subdivision in
which the plan concedes the unconstitutionality or other
invalidity of a statute, facially or as applied. or concedes
that a statute violates or is preempted by federal law,

without the approval of the joint committee on legislative

organization.
2. Members, officers, and employees of the Wiscon-

sin state agencies building corporation and the Wisconsin
state public building corporation are covered by this sec-
tion. Members of the board of governors created under
s. 619.04 (3), members of a committee or subcommittee
of that board of governors, members of the injured
patients and families compensation fund peer review
council created under s. 655.275 (2), and persons con-
sulting with that council under s. 655.275 (5) (b) are cov-
ered by this section with respect to actions, claims, or
other matters arising before, on, or after April 25, 1990.
The attorney general may compromise and settle claims
asserted before such actions or matters formally are
brought or may delegate such authority to the department
of administration. This paragraph may not be construed
as a consent to sue the state or any department thereof or
as a waiver of state sovereign immunity.

SEcTION 31. 227.01 (3m) of the statutes is created to
read:

227.01 (3m) (a) “Guidance document” means,
except as provided in par. (b), any formal or official docu-
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ment or communication issued by an agency, including
a manual, handbook, directive, or informational bulletin,
that does any of the following:

1. Explains the agency’s implementation of a statute
or rule enforced or administered by the agency, including
the current or proposed operating procedure of the
agency.

2. Provides guidance or advice with respect to how
the agency is likely to apply a statute or rule enforced or
administered by the agency, if that guidance or advice is
likely to apply to a class of persons similarly affected.

(b) “Guidance document” does not include any of the
following:

1. A rule that has been promulgated and that is cur-
rently in effect or a proposed rule that is in the process of
being promulgated.

2. A standard adopted, or a statement of policy or
interpretation made, whether preliminary or final, in the
decision of a contested case, in a private letter ruling
under s. 73.035, or in an agency decision upon or disposi-
tion of a particular matter as applied to a specific set of
facts.

3. Any document or activity described in sub. (13) (a)
to (zz), except that “guidance document” includes a pam-
phlet or other explanatory material described under sub.
(13) (r) that otherwise satisfies the definition of “guid-
ance document” under par. (a).

4. Any document that any statute specifically pro-
vides is not required to be promulgated as a rule.

5. A declaratory ruling issued under s. 227.41.

6. A pleading or brief filed in court by the state, an
agency, or an agency official.

7. A letter or written legal advice of the department
of justice or a formal or informal opinion of the attorney
general, including an opinion issued under s. 165.015 (1).

8. Any document or communication for which a pro-
cedure for public input, other than that provided under s.
227.112 (1), is provided by law.

9. Any document or communication that is not sub-
ject to the right of inspection and copying under s. 19.35
(1).

SEcTION 32. 227.01 (13) (intro.) of the statutes is
amended to read:

227.01 (13) (intro.) “Rule” means a regulation, stan-
dard, statement of policy, or general order of general
application whieh that has the effeet force of law and
which that is issued by an agency to implement, interpret,
or make specific legislation enforced or administered by
the agency or to govern the organization or procedure of
the agency. “Rule” includes a modification of a rule
under s. 227.265. “Rule” does not include, and s. 227.10
does not apply to, any action or inaction of an agency,
whether it would otherwise meet the definition under this
subsection, which that:

SECTION 33. 227.05 of the statutes is created to read:
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227.05 Agency publications. An agency, other than
the Board of Regents of the University of Wisconsin Sys-
tem, the Technical College System Board, or the depart-
ment of employee trust funds, shall identify the applica-
ble provision of federal law or the applicable state
statutory or administrative code provision that supports
any statement or interpretation of law that the agency
makes in any publication, whether in print or on the agen-
cy’s Internet site, including guidance documents, forms,
pamphlets, or other informational materials, regarding
the laws the agency administers.

SECTION 34. Subchapter 1I (title) of chapter 227 [pre-
cedes 227.10] of the statutes is amended to read:

CHAPTER 227
SUBCHAPTER II
ADMINISTRATIVE RULES AND

GUIDANCE DOCUMENTS

SECTION 35. 227.10 (2g) of the statutes is created to
read:

227.10 (2g) No agency may seek deference in any
proceeding based on the agency’s interpretation of any
law.

SECTION 36. 227.11 (title) of the statutes is amended
to read:

227.11 (title) Extent-to-which-chapter-confers
Agency rule-making authority.

SECTION 37. 227.11 (3) of the statutes is created to
read:

227.11 (3) (a) A plan that is submitted to the federal
government for the purpose of complying with a require-
ment of federal law does not confer rule—making author-
ity and cannot be used by an agency as authority to pro-
mulgate rules. No agency may agree to promulgate a rule
as a component of a compliance plan unless the agency
has explicit statutory authority to promulgate the rule at
the time the compliance plan is submitted.

(b) A settlement agreement, consent decree, or court
order does not confer rule-making authority and cannot
be used by an agency as authority to promulgate rules.
No agency may agree to promulgate a rule as a term in
any settlement agreement, consent decree, or stipulated
order of a court unless the agency has explicit statutory
authority to promulgate the rule at the time the settlement
agreement, consent decree, or stipulated order of a court
is executed.

SECTION 38. 227.112 of the statutes is created to read:

227.112 Guidance documents. (1) (a) Before
adopting a guidance document, an agency shall submit to
the legislative reference bureau the proposed guidance
document with a notice of a public comment period on
the proposed guidance document under par. (b), in a for-
mat approved by the legislative reference bureau, for
publication in the register. The notice shall specify the
place where comments should be submitted and the dead-
line for submitting those comments.
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(b) The agency shall provide for a period for public
comment on a proposed guidance document submitted
under par. (a), during which any person may submit writ-
ten comments to the agency with respect to the proposed
guidance document. Except as provided in par. (c), the
period for public comment shall end no sooner than the
21st day after the date on which the proposed guidance
document is published in the register under s. 35.93 (2)
(b) 3. im. The agency may not adopt the proposed guid-
ance document until the comment period has concluded
and the agency has complied with par. (d).

(c) An agency may hold a public comment period
shorter than 21 days with the approval of the governor.

(d) An agency shall retain all written comments sub-
mitted during the public comment period under par. (b)
a