




















I don't think it's overstating the case to say that this is
a particularly critical juncture or crossroads for the nation in
terms of where we are going in the quest for public safety and
the effective and efficient administration of justice.

This was described by the National Research Council when it
opened a 1981 report of its Committee on Research on Law
Enforcement and the Administration of Justice by summing up the
state of the law in this way. It said criminal justice policy in
the United States is in a state of flux. Past practices are
being challenged, current policy is marked by contradictions and
controversy, and future directions are uncertain.

Certainly, that is a description of a situation, or
diagnosis of a situation, in which some enlightened and
expertise-type thinking is very definitely needed.

The past 20 years have been replete with all kinds of
attention given to the problem of crime. Almost two decades ago,
President Johnson appointed the President's Commission on Law
Enforcement and the Administration of Justice, which reported to
this nation in 1967 with a sweeping series of recommendations on
how the criminal justice system should be improved.

- Then, in 1968, in response to that report, the Law
Enforcement Assistance Administration was created and began its
12~-year existence devoted to seeking to reduce crime. Indeed,
Dpn Santorelli, one of the administrators, is with you and will

be an observer at your conference here.



In the early 1970s, the National Project on Law Enforcement
Standards and Goals was launched, incorporating all elements of
the criminal justice world and adding private bar associations
and voluntary organizations in addition to the governmental
agencies at all levels.

Then more recently in the 1980s, task forces on the national
level covering such subjects as violent crime, victims and family
violence have provided further knowledge of the problems and the
requirements at the working level of the criminal justice
process.

Well, in addition to these particular projects, and I could
go on naming otﬁers, there have been innumerable conferences,
symposia and projects which have been conducted during these two
decades. To a great extent supported by LEAA grants, the
literature in all aspects of criminal justice has virtually
exploded during this period of time. The amount of new
publications and materials has increased several thousand percent
iﬁ just this 20 years.

Now, although public officials, legislators and scholars
vary in their estimates of the results of all this activity, I
would like to suggest to you as a kind of a starting point for:
your deliberations that at least there have been four beneficial
results which have emerged from this increased national attention
which is given to public protection and the rule of law.

First of all, I think we can say without qualification that

today there is better communication among the various elements of



the criminal justice system than we had a quarter of a centu;y
ago. Police, district attorneys, judges, correctional officials,
and so on, to a much greater extent are talking to each other
through law enforcement planning agencies, and so on.

Secondly, within the disciplines that are represented in the
system, greater attention is being given to education, training
and professional standards. Wé think, for example, of what has
emerged in the various states in terms of police standards and
training commissions and police standards and training funds; the
judges' college which has been established and now more recently
established by legislation last year the National Institute for
Judges' Training, the Law Enforcement Accreditation Commission
which has begun to accredi; police agencies throughout the
country, and the Federal Law Enforcement Training Center are just
a few of the things th?t fall into this category.

Thirdly, I would suggest to you that there is much greater
cooperation and understanding between the practitioners of
criminal justice and those people who in a more academic setting
are conducting research in this field.

James Q. Wilson observed recently in an article he wrote,
that relations between scholars and practitioners in the field of
law enforcement are much better today than was once the case.

The two groups no longer view each other in quite such
stereotypical terms as "fuzzy-headed academics®™ versus “heavy-
handed cops,” and indeed the result of this has been a much more

cooperative attitude between these groups.



And perhaps because of this, or perhaps as a result of the
changes in viewpoints, better research data is beginning to
emerge which provides useful information on which to base both
policy and management decisions.

I'm thinking now, for example, of such things as the Rand
Report, which I'1l1 refer to in greater detail later, on
probation. They've also done some very good things on criminal
demographics, as well as on the incapacitation of convicted
offenders.

The National Institute of Justice, particularly in the last
three or four years, under the guidance of Chip Stewart, has
produced a much more practical body of research information, such
as the actual costs of the exclusionary rule and the economic
aspects of crime.

The Bureau of Justice Statistics, with its specialized
studies on various aspects of justice activities, likewise is
providing data that can actually be used by those in the field.

And so it is because of these and other developments --
these four particular conclusions that I've made and other
developments that have taken place -- I would suggest to you that
we are at an important crossroads today.

The Institute of Contemporary Studies, a San Francisco-based
think tank, published in 1983 an excellent book on crime and
public policy which summarizes our situation as follows.

They said that experience as well as systematic research has

cast serious doubt‘on a number of key concepts that have shaped

-1 -



policymakers' decisions concerning control, arrest, prosecution,
sentencing, incarceration and release of offenders. ’

Thef said that various elements of our crime-fighting
strategy which had prevailed during the '60s and the '70s were
also called into question, including the effectiveness of police
control methods, the accuracy of processing and sentencing
choices, and the potential of broader social reforms for reducing
crime.

Two lessons emerged from the experiences of the decade, they
said; first, that crime was a far more intractable problem than
we had earlier been led to believe; and, secondly that there was
clear room for improvement in our deployment of resources to
control crime. |

Well, in your sessions in the next three days, you will be
wrestling with that intractable problem of crime. You have
established three important areas for study: crime and criminals
-- Judge Fleming here will be providing the resource for that, as
you have heard earlier ~- prosecutor and the media, and prisons
and the alternatives, Professor Dow being the resource person
there.

I would suggest that these three topics provide an ideal
framework within which to assess, project and prescribe the
future of the criminal justice system. When we talk about crime
and criminals, it would be an opportunity to utilize the new

information that is available on how criminals are handled and

vhat the results might be.



In this regard, 1 call your attention particularly to the
new Rand Corporation on Felony Probation, which is sponsored by
the Natiénal Institute of Justice and which was released just one
month ago. I'm sure many of you have heard of it already.

But this study found, for example, that taking two typical
counties in California, two large counties in which the cases
were roughly typical of the entire state, they found that 65
percent of the people who were placed on probation were
rearrested while still on probation; that 51 percent of them were
convicted of a new crime; and that 34 percent of them were giveh
a jail or prison sentence, and that of the new charges filed
against the probationers, 24 percent were fof robbery or other
violent crimes and 51 percent were for burglary, theft, forgery
or motor vehicle theft.

The fact that this is thé.way in which the system is finally
waking up, that there is, in effect, now statistical proof of the
revolving door that some of you have talked about in the past,
gives validity, I think, to the need for new theories, new plans,
new systems which will be more effective in protecting the public
than some of the traditional methods that we've used in terms of
handling criminals. '

Now, I would also say that in the last year we have perhaps
had more significant new developments in regard to crime and
criminals than we have had for some time. For one thing, we now
have a two-year, and perhaps if the statistics hold up, a three-
year trend where for the first time in a quarter of a century we
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will have hadbconsecutive years in which the crime rate has
started to go down. &

And that, I think, is worthy of consideration because there
have been some changes that have been made which have resulted in
this. Many people talk about demographics as being one of the
reasons, and I think there are few of us who would argue that it
is only one of the contributing factors.

But many other things are happening that have to be
recognized. The fact that more people are going to jail or to
prison and that those who are criminals are being held for longer
periods of time undoubtedly contributes to this reduction in the
crime rate, or at least a trend towards a reduction in the
increase in the crime rate. And this is a very important factor
that ought to be included in your thinking about crime and
criminals,

And another important factor is that the Supreme Court has
begun to take a new approach in its consideration of the criminal
law cases that are referred to it. 1In the several cases decided
this year, such things as the recognition of a good-faith
exception to the Exclusionary Rule marks a real point of
departure that we have not seen the likes of since 1961 when the
infamous Mapp case came down.

And particularly important, I think, is not just the action
in regard to the Exclusionary Rule, but the fact that in the

language of the Court they were willing to balance the public
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safety with the rights of criminal defendants in arriving at what
the public policy ought to be in terms of deciding that casé.

I would also suggest to you that that series of cases in the
supreme Court this year has very important implications for
district attorneys because the quality of your adaptation of
those cases to the training of police officers and to the
standards that you work with police executives to impose upon
their departments will mark the difference of whether the Supreme
Court feels comfortable with continuing with this line of cases
or whether they will feel, as did some Justices in the 1950s and
the 1960s when the original Exclusionary Rule was applied to the
states, that the police were not capable of handling increased
discretion such as that granted under this particular series of
cases.

So, again, in discussing crime and criminals, I would
suggest to you that this is a fruitful area of discussion.

Your second topic, the matter of prosecution and prosecutors
and the media, of course, brings into your arena one of the
foremost topics of contention and discussion in many other areas
of our society today.

For example, the media being the means whereby the public
gains its viewpoint of the justice process is a very important
part of every trial, of every investigation, of every
prosecution.

I think the importance of the media is reflected in a

Statement that was quoted by Judge Griffin Bell, one of my



predecessors as Attorney General, when in an article not long
ago he said that he had seen a sign behind the desk of a news-
paper editor advising those who would take on the press that it
is never wise to do battle with anyone who buys printer's ink by
the barrel. Wwell, I think that's a very goodyguideline
initially.

But I would suggest that just as the military leaders of our
country after the news media controversy that surrounded the
Grenada operation took stock of their relationship with the
press, that this is a good time for prosecutors and the news
media to be thinking about developing rules of engagement, or at
least rules of cooperation, but perhaps to develop guidelines
which would be involved with protecting the interests of all
parties -- the police, the prosecutor, the defendant, the court,
the victims and the public -~ so that the interests of all of
these could be considered in the guidelines that would govern
them.

I think all of us, as prosecutors or former prosecutors,
have been concerned with, at the end of the trial day in certain
well-publicized trials around the country, there is a foot race
between the defense attorney and the prosecuting attorney to see
who can get to the back of the courtroom or out in the hall first
in order to get his side of the case before the public on the TV
cameras for the evening news.

Likewise, there was one celebrated case recently where they
even went to the extent of the defense attorney having marks for

-
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where his feet had to stand to be sure to get the right camera
angle when he was explaining his side of the case.

Well, we are in a new media age where a much greater amount
of public attention through the media, particularly with
television, is focused upon trials and prosecution, and where the
electronic media has changed some of the groundrules and where
the print media is now catching up with the electronic media in
the intensity of their coverage. And I think, therefore, your
deliberations on prosecution and the media certainly are very
important.

Your third topic, prisons and alternatives, come at a time
when hardly a week goes by that some national magazine or
national television channel doesn't have a presentation on the
problem of our prisons.

And, again, the work of a prosecutor, while not directly
involved with corrections, is certainly influenced by the
correctional climate within your state or within your
jurisdiction.

We are doing several things at the federal level at the
present time in this area. The National Institute of Justice
particularly has devoted a great deal of attention to this matter
of prisons.

For one thing, what is happening both in the federal system
and in many state systems now is to expand prison capacity and

trying to find ways where that can be done at less cost.




I think it's significant that in the last three or four
years, for the first time that I can remember in history, ’
citizens of several of our states have been willing to vote funds
for prison construction because they realize that unless there is
adequate prison capacity, the sentencing of convicted offenders
to prison just is not going to happen.

A second approach that is being looked at both in the
federal and local jurisdictions, an approach to crowding, is to
improve the efficiency and cost effectiveness of existing
prisons. And here a lot can be done, and perhaps one topic of
interest that will be included in your deliberations is what is
now being started on a trial basis in some states of providing
private sector prisons or having the private sector involved in '
different aspects of the correctional process.

Last week, a conference was held in Washington, D. C. in
which some of these experimental programs were presented and
discussed by a variety of officials in the criminal justice
system. And it appears, at least, there are some things in that
direction which can be possibly used.

A third strategy to relieve crowding in prisons is to
develop alternative forms of punishment to incarceration. And
here, again, your resource person is an expert, having written in
this field. But I think, again, it's important to have the
prosecutor's viewpoint represented in this so that there can be a

balance between reasonable alternatives to incarceration and the

- 18 -



cosﬁs in terms of public protection which may be involved by not
incarcerating convicted offenders. ‘

And, fourth, research is being conducted on a widespread
basis now into matters affecting policy decisions about crime.
For example, a recent study by the National Institute of Justice
found that the costs of having people kept out of prisons may be
much greater than the costs to the community in actual dollars
and cents. They may be much greater than the costs combined of
building new prisons as well as the annual cost of keeping people
in prison.

Simply put.'it means that we are having researchers look at
the crucial issue of the cost of imprisonment measured against
the cost of the crimes that would otherwise be committed by an
offender who is not restrained by incarceration.

Well, these are some of the things that are happening in the
three fields which you will be discussing over the next few days.

In closing, let me say that I believe you have a rich agenda
of controversial subjects ahead of you. The context for your
deliberations might best be described by quoting the first
paragraph of James Q. Wilson's closing chapter in that Institute
for Contemporary Studies' book on crime and public policy.

He says there that if this book had appeared 15 years ago,
its contents would have been very different. Depending on the
political inclinations and professional affiliations of its
authors, it would have either drawn attention to the possibility

of improving human nature and man's social arrangements or



vigorously condemned the changed legal context within which crime
control objectives were being pursued.

In the first case, we would have been treated to skepticism
that crime is increasing. We would have been treated to a demand
for the redirection of police efforts towards community relations
instead of catching criminals, a belief that crime would go down
automatically if social progress were accelerated, and a call for
-greater resources to be spent on proven methods of rehabilitating
offenders, and a reminder that imprisonment for crime therefore
should be used as rarely as possible. I'm sure those are
sentiments that are familiar to some of you, having heard them
over the last two decades.

In the second case, on the other hand, we would have been
told that crime has gone up rapidly in large measure because
courts have handcuffed the police, and we would have been urged
to remedy this by appointing new judges and a better Attorney
General.

Beyond that, bringing back capital punishment would help put
an end to increased levels of violence. We've not only heard
that; some of us have preached that in 20 years.

Well, in any event, I think the important thing is that
Wilson goes on to say that the task is not necessarily to reject
any or all of these views, but to expose them to a far gore
thoughtfully and scientifically informed opinion than would have

been possible in prior years.



That, I would suggest to you, is your challenge over these

-

next few days in this J. Frank Copley National Symposium on
Crime. From your deliberations will come conclusions that will
penefit your colleagues and all of those involved in protecting
our people, as well as benefitting the nation itself., I commend
you and wish you well in the task ahead.

Thank you.
(Applause.)
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