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The Attorney General: The Federal Government's
Chief Lawyer and Chief Litigator, or One Among Many?

I became Attorney General with fixed expectations
about the Department of Justice. Despite its size
and recent history I expected to find a strong Department
with a clear understanding of its place in the nation's
government and a confident vision of its future.

After only a few weeks on the job I began to ques-
tion my expectations. Now, well into my secoAd year, I
believe I fully appreciate the realities of the Department
of Justice.

The truth is that the Department of Justice is strong.
But it is a strength born solely of the outstanding in-
‘d;viduals who comprise it. The Department as a whole
draws little strength or stability from a clear concep-
tion, either within the Department or elsewhere, of the
role that the Department should play in our Federal
government. Least of all is there a clear course

charted for the future of the Department.
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As Attorney General I am unavoidably caught up in
several great issues: the investigation of Korean influence-
buying in Congress, the investigation of past abuses in the
Federal Bureau of Investigation, the national effort to de-
velop a response to the influx of undocumented aliens, and
several others. But these headline-grabbing issues will pass,
many tc become mere footnotes to history. As much as possible
without shortchanging sensitive matters of the immediate moment,

I am focusing on the Departmeﬁt of Justice as a whole -- past,
present, and future. It is my firm belief that clarifying the
position and role of the Department of Justice in the order of
,government is of first importance to the long~range interests
gof the nétion.‘ - |

Tonight I want to share some of what I have learned about
the Department, some of my perceptions of its current problems,
and some tentative views on its proper place in our system.

The Department of Justice today has 54,528 employees,
including 3,806 attorneys (2,008 in the Justice Department and
1,798 in the United States Attorneys Offices). About 92% of
our attorneys are involved in the trial and appeal of lawsuits.
The other 300 attorneys supervise divisions or offices, rengef
legal advice, consult witﬁ Congress or other‘departments and
agencies regarding legislation, and -- to a quite limited

extent -~ draft and interpret rules and regulations.
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@ Shortly after I took office, the President asked me to

é

|

spaeds

RY

defermine the total number of lawyers in the Government and

their functions. I learned that such information had not been
gathered in several years, so we started an inventory of every
department and agency in the.Government. We discovered 19,479
lawyers who are performing "1awyer-1.ike"-‘- functions -- litigating,
preparing legal memoranda, giving»legal advice, and drafting
statutes, rules and regulations. These lawyers are distributed
throughout the departments and agencies, and praétically no
agency is too small to have its own "General Counsel.™

Some of the 15,673 Federal lawyexrs in Government agencies

outside the Department of Justice are handling litigation them-

H%.selves; some are involved in‘direct'support of the Justice

Depa;tment‘s litigation efforts. Others are involved in other
administrative law functions within their agencies. About one-
fourth of all the Federal -government's lawyers, 5,247%t0 be exact,
are in the Department of Defense and the military services where
they administer & totally separate court-martial system under
the Unifoim Code of Military Justice.

Although I am the chief legal officer in the Executive
Branch, I have learned that I have virtually no control or
direction over the lawyers outside the Department of Justice,

except indirectly in connection with pending litigation.

@1/ Including 3,739 in uniform.



I. History of the Department

It may come as a surprise to many of you, as it did to

me, to learn that t@e Department of Justice is little more
than a century old. For over eighty years the nation had only
an Office of the Attorney General. This fact alone, and the
reasons for it, go far to explain the absence of strong tradi-
tions and clearly defined roles to undergird the present De-
partment.

The first Congress created the Office of Attorney General
in the Judiciary Act of 1789, at the same time it created the
federal court system. The Act called for "a meet person, learned
; in the law, to act as Attorney General for the United States,"
but gave him little power. He was to do nothing more than
represent the United States before the Supreme Court and,
upon request, to give opinions on matters of law to the Presi-
dent and heads of departments. Congress also clearly intended
the Attorney General to rank below the heads of the three
departments - War, Foreign Affairs, and Treasury —-- which
existed at the time. First, it ranked the Attorney General
behind them for succession and protocol purposes. Whereas
the salary for the heads of departments was set at $3500,
that of the Attorney General was only $1500. And, whereas
the department heads were given ample staff and quarters,
the Attorney General received nothing beyond his salary -- no

funds for office rent, clerk hire, stationery, postage, candles,



0il for lamps, or coal for a heating stove. The Aétarney
General was required to pay all expenses out of his own
pocket.

‘Historians have discerned two motives behind Congress'
treatment of the Office of AétorneyHGeneral. The first was
frugality; the new nation was unsound- financially and Congress
had to cut corners wherever possible. But the second and
important motive for our purposes was fear of a strong Attorney
General. Those early representatives vividly reﬁembered the
tyranny that could result from strong central enforcement of
laws, and they hesitated to create machinery in the executive
branch that possibly could serve as an engine of oppression.
Nowhere was this concern more evident than ' in the arrange-
ment for the enforcement of penal law and the representation
of the federal government in civil litigation at the trial
level. The Judiciary Act gave the Attorney General no role
in either matter, vesting both powers exclusively in the
thirteen United States Attorneys, then called district attorneys,
who were totally independent of the Attorney General.

The figst Attorney General, Edmund Randolph, made his
first report to the President in 1791. 1In it he sought re-

dress of the very handicaps that Congress had intentionally



6?placed vpon him. He requested authority to participate in

litigation in the infgrior courts, in order to have some input
into making the records in cases which he eventurally would
have to argue in the Supreme Court. He requested authority

to supérvise‘the district attorneys; because they already had
shown tendencies toward uneven enfbrcement of the lawé. And
he requested a clerk to help him witb the simple mechanical
chores of his'office. President Washington endorsed all

three requests and transmitted them to Congress —- where they
got ﬁowhere.

The congressional snub of Randolph's recommendations in

(%%1191 established.a pattern that was to persist for decades.

o

Seven Attorneys General had succeeded Randolph before Congress
in 1818 finally appropriated funds for the hire of a clerk.

Despite renewed recommendations by President Jackson in 1829

"and 1830, by President Polk in 184§, and by President Pilexca

in 1854, it was not until 1861 —- a full 70 years after the
first reguest by Randolph and Washington -—- that Congress
finally gave the Attorney Generazal some measure of authority

over the district attorneys.

‘s
1]

"The congressional opposition to these regquests by
successive Administrations illustrates the persistence throuch-

out much of the nineteenth éentury of the fear of a strong
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Attofney General. As the federal government grew its legal
business grew along with it. There were periodic attempts by
some Administrations and some mémbers of Congress to gain
support for the idea of a centralized law department to
handle thét legal business. The unfailing reaction of Con-
gress to each new increment, however, was to create a law
officer, usually known as a Solicitor, in the department
generating the legal issues and put him in control of the re-
sulting litigation with no duty to answer to the Attorney
General. The first Solicitor was created in the Treasury
Department in 1820. The next fifty years witnessed a steady
stream of such officers -- Solicitors for the Navy, for the
War Deparfment, for the State Department, for the'Post Office,
for Internal Revenue. |

As for the Attorney General, the Congress was perfectly
willing to add piecemeal to his duties, for instance placing him
on the Patent Board, making him a member of the Sinking Fund Com-
mission--whatever that was, and rerouting Executive Clemency peti-
tions from the State Department to him. But Congress refused to
authorize ;n§ enlargement of his legal domain. And it was careful

-

to keeb



the Attorney General‘s stafr Just large enough —-— some would
say too small ~-~ to assmst him with his already assigned

" duties, so there was no chance of his augmenting his power
by asserting de facto control over legal business where
congress héd refused him de jure authority. In fact, in
debates ovef how to handle new increments of federal 1liti-

- gation, those who opposed the creation of a law department
invariably cited the overworked state of the Attorney General
as' proof that the new business could not be'iodged wiéh him.

. At some point, of coﬁrse, the fear of c;ntralized
jyauthorlty had to dlSSlpate as the memories of legal oppressxoﬁ'
<(ﬁfrom the old warld receded .and the federal governm nt in-
creased in power without becoming more prone to abuses of the
states or individuals in the process. RAdded to that develop-
ment was a groﬁipg belief that centralization of the legal
activity of the federal_gbverﬁmént would be more efficient

and thus cheaper than the system of Solicitors and relatively

- —— T - D S

independent district attorneys. Lhat system had effectively
bfoken down-under the continuing press of new business in the
1860s, resulting in the hiring of numerOﬁS OUfSidé counsellaé
considerable expense. N . o .

The conjunction of these two~threads —— acceptance of

;?the idea of centralization, and a desire for economy -- helped
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to create the Department of Justice in 1870. The debates
in Congress at the time evidence a third reason for the
move: the need to insure that the federal government spoka
with one voice in its view of and adherence to the law.
Senator Jenckes of Rhode Island, in explaining the propdsal
to the Senate, addressed himself to the existing Solicitors
and expressly spelled out this‘purpose:

I need not dwell upon the manner in which

these officers have performed their duties.

I have no doubt they have performed them

to the best of their ability and honestly

in every case. But we have found that

there has been a most unfortunate result
from this separation of law powers. We

i ' i find one interpretation of the laws of the

United States in one Department and another
- .. - interpretation in another Department. . . .

-
K

. .
* o e e

. . Tt is for the purpose of having a unity
of decision, 'a unity of jurlsprudnnce, if X
' may use that expression, in the executive law
of the United States, that this bill proposes
that all the law officers therein provided
for shall be subordinate to one head.

The act establishing the Department of Justice sought

. to remedy ‘the pfoblem of divergent executive branch legal

views by giving the Attorney General supervision over the

’

several departmental solicitors as well as the district attor-

_neys and‘ény outside counsel employed on behalf of the United

Staues. The position of Solicitor General was created as an

[
aSSlstant to the Attorney General, as were two positions of

Ass;stant Attorney General. The act also gave the Attornay
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‘d;neral and the Department of Justice control of all‘criminal
and civil liéigatioﬁ in which'the United States was intérested.

On its face the act of 1870 seemed to presage preeminenca
for the new Department of Jﬁstice and a new era of economy.and
harmony in the ‘legal business of the federal government. But
two serious oversights by Congress a:t the éime effectively
doormed from the outset this attempt to consolidate and rationalize
the feéeral legal activity. First, Congress failed to repsal
oxr mcdify the statutes'establishing the variéus Sblicito:s
as independent legal officers and deflnlng their dutles. The

1870 act did state that they now were subject to "supervision"

" (évthe Antorney General, but that is a vague term and the

sollc1tors contlnued to claim thelr ‘same ore—1870 powers and
independence. The second oversxght greatly compounded the -
difficulties caused by thé éirst. Congress gave £he new Depart-
ment no building or other'quartérs where all of the aﬁtorneys
unéer'the,Attorney General's supervision could concentrate

their officeé. The sol;c1tors stayed in the buildings housing
their old dépértments, where they were subject to continuing

supervision by the heads of those departments rather than -

L]

their nominal new boss, the Attorney General.
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N Congress was exhibiting a curious ambivalence about the
7

f:J':A'ole of the Attorney General and the Department of Justice,
appearingAto give them total control over the nation's legal
business on the one hand but failing to take action ﬁecessary
to make that control effective on the other. Within five years
of creating the Department of Justice, Congress took three steps
that showed it had not been serious about centralizing all legal
‘activity under the Attorney General. 1In 18%1 and 1872 it created
two new Assistant Attorney General positions but expressly assigned
them to the Interior and Post Office Departments where they were
subject to supervision by the heads of those departments rather
than the Attorney General. And in 1874 Céngress re-enacted all
igf the old laws defining the roles of the solicitors, with no

(fattempt to modif; ;heir powers sO as to subject th;m to more effec?
tive Attorney General control. ‘

The creatiog of the first independent regulatory agency,

the Interstate Commerce Coﬁmission, in 1887, with the express Con-
gressional intent that it not be under the control of the Presi-
dent or the Executive Branch, added a new dimension of what Con-

| gress intended the role of the Department of Justice to be. There

| 1is some evidence that the Commission handled most of its cases in

| the lower courts from the beginning, and that it cooperated with

i the Solicitor General in the presentation of it; cases to the

i Supreme Court. 1In any event, in 1910 President Taft sent a

t special message to Congress recommending that all litigation

l‘iaffecting the government be under the control of the Department
¥ _ )
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*of Justice and specifically objecting to the practice of the

!

Interstate Commerce Commission in employing its own attorneys

who, "while subject to the control of the Attorney General, act
upon the iniéiative and upon the. instructions of the Commission.™
After a vigorous debate in Congress - centering largely on whether
the Department of Justice would have authority to second-guess

the Commission on the merits. - Congress enacted legislation
alloﬁing the Commission to intervene as a party and, as such, to
be represented by its own attorneys. Justice Department'attorneys
could therefore oppose the Commission's ‘attorneys in court, and
indeed, that has happened on a number of occasions, although

the Commission and the Solicitor General have cooperated to

‘afile joint briefs in the Supreme Court in most cases.

i

During most of the pre-World War I period, however, the
Attorney General was nominally the head of all federal legal
activity, but the solicitors and their offices retained their
actual independence. The Labor, Commerce, and Agriculture Depart-
ments were created, each with ité own solicitor. And at the

Attorney General's suggestion the
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two Assistant Attorneys General in the Post Office and
Interior departments were made Solicitors in acknowledgment
of their real independence from him.

There was one bright spot for the Attorney General

during this period. In 1886 the last vestige of the earlier

_ concern with downgrading the Attorney General was removed when

the Attorney General was restored to the fourth rank among
Cabinet positions for protocol and succession purposes. Pre-
viously it had ranked behind all other heads of departments,
even those created after the Office of Attorney General.

At the outset of World War I many new agencies were

/"}ﬂ .
(Qgcreated in the-federal -government to meet the emergency

|

situation. Following the lead of the older departments,
these agencies all insisted on their.ownvlegal counsel and
authority over their own litigation. Their demands created
enough confusion that the question of the lack of centralized
litigating authority was brought to President Vilson's per-
sonal attention. The result was an Executive Qrder under
which all solicitors and other law officers were directed to

submit to the Attorney General's authority, and the Attorney .

’
General's legal opinions were made binding on all executive
departments. But this Executive Order was prbmulgated‘under

an act giving the President temporarily expanded powers for

, . . } ‘ S
fﬁ%the war effort and it expired along with the act a.%ﬁw months
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after the armistice. The predictable result was an almost
immediate return to the status quo ante, with all solicitors
and other legal officers reasserting their independence £rom

the Attorney General.
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In 1920, the Interstate Commerce Commission attorneys
were granted statutory authority to appear for the Commission
"in any case in court." Later that same year, the United
States Shipping Boafd was given the right to employ attorneys
to "represent the board in any case in coprt." Soon a Veterans
Bureau was established, and its attorneys were given control
over all veterans' litigation.

Before long, different parts of the government again were
making different interpretations of the same laws and again
taking inconsistent positions before the courts. In 1928, the
Attorney General in his Annual Report likened the situation to

éé%hat which existed prior to the creation of the Department of
waustice in 1870." He noted that only 115 of the 900*fegal
positions'in the executive departments and agencies in Washington
were even nominally under this control. The Attorney General
recommended that serious consideration again be given to con~
solidating all legal activities under the chief law officer of
the Government.

A few months into his Administration, President Franklin

Roosevelt issued an

¥/ Compared to 3,806 of the 15,740 Federal civilian 1awyérs today.
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{Executive Order centralizing all litigating authority in the Depart-
ment of Justice and giving the Attorney General the exclusive right
to supervise United States Attorneys. Roosevelt's action, like that
of the Congresé in 1870 and President Wilson in 1918, resulted from
a perception that decentralized control of the government's legal
affairs had led to chaos and excessive expense.

Roosevelt's effort met the same fate as the two before it.
The trend away from centralized responsibility started again almost
immediately. The National Labor Relations Board was established
in 1934 and the Securities and Exchange Commission in 1935, and |
both were given the power to conduct their own litigation. The cycle
of disintegration and reform had continuedl

/<I The exceptions to centralized litigation authority which
ﬁere created duri;g-the next 35 years mostly 1nvolv;d new inde-
pendent regulatory agencies, although one Fxecutive Department,
the Department of Labor, also received some independent litigating
authority. Agencies such as the Federal Com;unications Commission.
Federal Powér Commission (now Fedéxal Energv Regulatory Commission),
Federal Maritime Commission, Atomic Energy Commission (now Nuclear
Regulatory Commission), and the Equal Employment Opportunity Com-
mission, were dranted at least some degree of independent 11tlgat1ng

lauthorlty. Since about 1969-70, new grants of independent litigating

lauthority have literally seemed to explode, with authority not only

;QOing to independent agencies such as the Consumer Product Safety

>C°mmission, the Commodities Futures Trading Commission, and the

| ]
Fiﬁternational Trade Commission, but also some Executive Branch

|
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agencies such as the Environmental Protection Agency. Today
some 31 separate Federal government units have or exercise

authority to conduct at least some of their own litigation.

II. The'Presént

The basic statutory scheme today is the same as in
;870: except as otherwise authorized by Congress, the con-
duct of litigation in which the United States, an agency or
officer thereof is a party, or is interected, is reserved
to 6fficers of the Department of Justice, under the direction
of the Attorney General. The. problem is the number of
exceptions authgr@zed by Congress. Professor Johp Davis

has aptly characterized the situation as follows:
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., . .a continuing effort by Attorneys General

to centralize responsibility for all government
litigation in Justice, a continuing effort by

many agencies to escape from that control with
respect to civil litigation, and a practice by
Congress of. accepting the positions of the Attor-
neys General in principle and then cutting them to
pieces by exceptions.”

Prosecution of all criminal violations is controlled by the
Department of Justice, and I do not understand that authority
to be seriously challenged, but there is no consistent or rational
stétutory scheme applicable to agencieq in civii litigation. The

i curious patchwork of civil litigation authority cannot be ex-
plained in terms of a congressional conception of the role of

the Justice Department. Some grants of separate litigating

"

it

g
g:,;-g:‘
4

t
l persistent éomplaints from the agencies seeking such authority.

|
|

authority seem to have been enacted simply because of loud and
Others seem designed to increase the control of particular Con-
gressional committees or subcommittees over particular agencies
| or programs. Neither a Congress;onal body which works closely
with an agency, nor the agency itself, wants the Justiée Depart-
ment making decisions counter to their desires. Feifdoms have
been created, and the Justice Department's efforts to ensure

uniformity in Government litigating postures can constitute a

real threat to them. i -
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Some recent grants of independent litigating authority
have occurred in strange ways. For example, the litigating
autho;ity of the Federal Trade Commission was significantly
enlarged in i973 by an amendment tacked onto the Trans-Alaska
Pipeline Authorization Act on the floor of the Senate by Senator
Jackson, thereby avoiding veto.

I recognize that Congress intended some regulatory agencies
and government corporations to be independent of the Executive
Branch and the President. The independence has extended to
independence from the Department of Justice in legal matters,
,#.including litigation. The price of such independence is high,

" as it can and sometimes does result in two sets of government
lawyers opposing each other at taxpayer expense. More importantly,
it requires the Judicial Branch to decide interagency disputes

that might be resolved more easily and better through the

mediation of the Department of Jﬁstice.
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I do not favor the independence of these regulatory agencies
and Government corporations in legal matters. I think it is
unseemly for -two Government agencies to sue each other. It
requires the Judicial Branch to decide questions of Government
policy, a role never envisioned by our country's founding fathers.
It is time-consuming and expensive. 1T believe it would be
possible to preserve the independence of these bodies éven if
they were represented by the Justice Department. Such a system
would be more efficient and would reduce the amount of judicial
intrusion into intra-government disputes. The Department of
Justice can exercise a review and supervisory function in an
effort to bring”ﬁﬂiformity to Government legal po;itions and
still recognize the ‘independence of the reguiatory agencies'
enforcement efforts.

My predecessors as Attorney General have shared my view
that the Justice Department shouid represent the regulatory
agencies. To date, however, Congress has been willing to pay
the price of independent litigating authority for those

agencies. b
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If separate litigating authority is going to continue for
independent regulatory agencies and government corporations,
then we should at least devise a rational system for the con-
duct of such litigaﬁion. One agency's case often will affect
other regulatory agencies or ﬁxecutive Branch departments. At
the least, an agency should be required to alert the Justice
" Department in such cases so tﬁat the views of the Executive
Branch can also be presented to the Court. If a case could
affect the entire Government, such as an employmegt discrimina-
tion claim or a Freedom of Information Act complaint, the Justice
Department should have control of the litigation rather than
the single agency which is party to the case. The position taken
by a single agency on a Question of general concern should not
bind the entire Federal government.

It is my view that the Justice Department should represent
all Executive Branch departments and agencies. The Department
must, of course, work closely with its clients in a cooperative
effort, recognizing the peculiar expertise and abilitieé of
agency lawyers and delegating authority to agency lawyers in
certain circumstances, but always retaining final control in

the Justice Department.
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A stqdy of federal legal offices in 1955 found that the
absence of lines of authority from agency general counsels to
the Attorney General contribute@ to the diversity of legal
positions in the Fedefal Government. The report of that study
strongly supported centralized litigation authority in the
pDepartment of Justice.

President Carter last August directed his Reorganization
Project to study the way the Government's lawyers are used,
stating that he considers "the effective use of legal resources
to be a vital part of. . . [the] Administration's effort to
improve the performance of the Federal Government. . . ."

The President hopes that better use of these resources will
enable the Federal government better to comply with its own
rules and regulations and thus prevent unnecessary litigation
and aﬁministrative delay. The President stated that he also
hoped to. improve the procedures for conducting government

/

litigation in order to ensure more uniform application of the law.

_/ In additien to studying the proper allocation of litigation
authority, the President’'s Reorganization Project is examing
several other issues that touch on the future role of the .
Justice Department. These include the flow of information

between Government lawyers, the hiring and retention of lawyers,
and their training.
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III. The Future

The President's Reorganization Project is completing its
study and will forward its recommendations to the President in
the next few weeks. This seems a particularly appropriate time
to discuss the proper role of the Department of Justice in the
future.

It is clear that the Solicitor General must continue to
perform his current function of répresenting all the Executive
Departments and the independent regulatory agencies. As counsel
for the Federal Government, the Solicifor General is responsible
for presenting cases to the Supreme Court in the manner which

'/ will best serve the overall interests of the United States.
% He is also:responsible for deciding whether lower-court decisions

adverse to the Government should be appealed, and whether the

Government should file amicus curiae briefs in cases to which

it is not a party. During the past Term, the Government filed

or supported petitions for writs of certiorari in 107 cases,

76% of which were granted. That percentage should be compared

to the percentage of all petitions granted ~ 6%. This reflects

the Solicitor. General's careful screening of the Government's
cases, and his skillful advocacy in presenting the Government'é
views in an accurate and balanced manner. Last year was not
exceptional -- over the past decade, the Supreme Court has reviewed

only 6-10% of the cases presented to it, but taken 60-70% of the

¥ Government's cases.
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The United States is invplved in about one-half of the
cases decided on the merits by the Supreme Court each year.
The Solicitor General's overview of all these cases is critical
to avoiding inconsistencies in the Government's positions.
His reééonsibility to the entire Government helps him avoid
litigating a significant legal issue with Government-wide impact
in a case which, because of its factual or procedural context,
is a poor vehicle. An agency often does not see this broader
picture -- vindication in the pending case is often more
important than the long-range interests of the United States.
Solicitor General Erwin Griswold made ‘that point in this way:

“"the Solicitor General's client in a
particular case cannot .be properly
represented before the Supreme Court
except from a broad point of view, taking
into account all of the factors which
affect sound government and the proper
formulation and development of the law.
In providing for the Solicitor General,
subject to the direction of the Attorney
General, to attend to the 'interests of
the United States' in litigation, the
statutes have always been understood to
mean the long~range interests of the
United States, not simply in terms of
its fisc, or its success in the parti-
cular litigation, but as a government,
as a people.”

.
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The Solicitor General's screening function is an aid to
the Supreme Court itself because of the large volumeé of cases
filed there. The Court recognizes and supports this role.
chief Justice Burger sent a letter to Congress in 1971, on
behalf;of a unanimous Court, in response to a Congressional
inqqiry whether the Securities and Exchange Commission should
.be empowered to conduct its Supreme Court litigation inde-
pendently of the Solicitor General's office. The chief Justice
noted the Solicitor General's "highly important role in the
selection of cases to be brought here" and predicted that
diluting the Solicitor General's authofity.would very likely
increase the workload of the Supreme Court.

The various Solicitors General have been careful in the
exercise of their authority, and the Office is well-respected
by other departments and agencies for its expertise, inde-
pendence, and objectivity. Although Congress has authorized
several agencies / independently to file petitionS for a writ
of certiorari in certain categories of cases, such separate
petitions have been relatively infrequent, presentl¥ averaging

one or two a year. The Solicitor General's Office recognizes that

_/ These include the Federal Communications Commission, Nueclear
Regulatory Commission, Interstate Commerce Commission, Federal
Maritime Commission, Maritime Administration, and Secretary of
Agriculture (under the Packers and Stockyards Act and Perishable
Commodities Act). Additionally, the Tennessee Valley Authority
has in some cases represented itself before the Suprene Court.

e%’.’, T
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control over the Government's litigation is ncot intended to
transform the Departmént of Justice into a super-agency sitting
in judgment on the policy decisions of other departments or
agencies. With a few notable exceptions, such as the antitrust
and the civil rights laws and the Freedom of Information Act,

Congress has committed elsewhere the primary responsibility for

~ most of the policy decisions in the Government.

It is my belief that all 3,800 lawyers in the Justice
Department can perform with the same degree of iﬁdependence,
objectivity and litigation expertise as the fwenty attorneys
in the Solicitor General's office. Agency lawyers are enmeshed
in the daily routine of a specific Government agency, and cannot
be expected to litigate cases with the broad perspective and
objectivity that ensures proper representation of the best
integests of the entire Government, and therefore the people.
Justice Department lawyers have the perspective and objectivity,
but they must take care not to interfere with the policy peroga-
tives of our agency clients. An agency's views should be pre-
sented to a court unless they are inconsistent with overall
Governmenta}.interests, or cannot fairly be argued.

Agency lawyers are often experts in their owh regplatoryf
and enforcement programs and statutes, and are often deeply in-
volved in their agency's programs. Justice Debartmént lawyers
and United States Attorneys are litigation exﬁerts, and perform

a8 critical function in translating the agency's programmatic

"@Xpertise into effective briefs and arguments for judges who deal




- 27 -

with an almost bewildering variety of cases and problems in-
volving the Federal Government.

I recognize that our lawyers must better utilize the exper-
tise of our client agencies. Since taking
office I have recognized that we need to improve our day-to-day
working relationships with aother agencies. We have taken new
steps to ensure advance consultation with client agencies before
cases can be settled, and to ensure that our client agencies
are properly informed of the progress of pending cases. 1In
short, we have tried to develop a new sensitivity to treating
our client agencies as any private lawyer would treat a client.
To help nurture this sensitivity, we are devising a new system
of evaluating t%e‘perfoﬁmance of our lawyers whicﬂ will include
consideration of comments from the agencies they have represented.

We are considering other steps to more effectively and
better serve our client agencies. A number of agencies feel

that the Justice Department has not devoted sufficient effort

to affirmative enforcement of their programs because of the

demands of an increasingly heavy civil defensive caseload.
One way to meet this problem may be the establishment of a group

of attorneys who would litigate only affirmative agency cases.
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Overburdened and strained resources continues to be a

'problem for the Justice Department, just as it was during our

early history. We are examining ways to better manage the
resources we have, inéluding a better system of dividing civil
cases between Washington and the field. We also have to work
with our client agencies to make the most effective use of

our attorneys. For example, every case does not need an

agency lawyer in the field, an agency lawyer in Washington,

a Justice Department lawyer in Washington, and éﬁ Assistant
United States Attorney to review and agree to the filing of

each pleading. More sensible delegations of responsibility
simply have to be worked out. As a first step we are con-
sidering significantly increasing the authority of United States
Attorneys to settle monetary claims against the Government with-
out first getting approval from Washington. In keeping with

our concern for the views of our client agencies, however, if
the client agency objects to the proposed disposition we will
require réview of the matter at a supervisory level of the
Justice Department in Washington.

I would like to speak for a moment to another issue re-~
lated to the Justice Department's role of representing agencies
in litigation. I believe Justice can and should play a gre;ter
role in pre-litigation counseling of other departments and

agencies.
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After all, one of the principal functions of a lawyer is
to "keep all clients out of court" - that is, to advise him or her
how to accomplish objectives without leaving him or hef vulner- -
able to suit. This legal coﬁnsel role for government agencies
is now generally performed by their own general counsels.
Functioning as a lawyer independent of the agency, the
Department of Justice can provide the agency a dispassionate
view of legal problems associated with policy pbjectives.
Moreover, as chief litigator for the government, the Depart-
ment is able to apply the knowledge ;nd e#perience it gains
in that arena to anticipating potentiai legal difficulties
presented by agency activities.

A good example of how that experience has-been put to
use is in the area of agency affirmative action qfforts.
The Department has probed this complex area of the law
through its experience in formulating a position in the
Bakke case, as well as in representing the Department of
Commerce in extensive litigation over the minority business
enterprise provision of the Public Works Employment Act of
1977. By. gaining familiarity with the issues common to all

affirmative action programs
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we are able to advise of potential legal problems. Thus,

the experience gained in filing a brief amicus curiae on behalf

of the United States and representing the Department of Com-
merce might be utilized in advising the Department of Defense
or representing tﬁe Labor Department. ‘
Because the Department has become familiar with poten-
tial problems in the affirmative action area, I.have brought
those questions to the attention of the various departments
and have offered the services of the Department in advising
them on the establishment of such programs. For example,
the Department has taken the position that an affirmative
action programwis-legaily jﬁstified if necessary!to remedy
the.effects of past, public, and private discrimination.
Articulation of such a purpose will aid a court in evaluating
the legality of a program if it is later challenged. More-
over, we can advise agencies how to tailor their programs
to accomplish their remedial objectives. In this
way we hope to establish a uniform position throughout the
government, to enable agencies to better accomplish their
goals and to avoid litigation. ‘ ,
The Freedom of Information Act isaanother example of a

set of legal principles and public policies which pertain to
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all federal activities and which should be interpreted and
respected throughout the government with a fair degree of
uniformity. There is a clear need for effective government-
wide coordination to avoid conflicting interpretations by
various Government agencies. In 1977 the Justice Department
consulted with other federal agencies over 400 times on
Freedom of Information Act questions not then in litigation,
and we feel these efforts make an important contribution to
securing a uniform application of the law.

Since 1789, the Attorney General has been charged by
statute with responsibility for providihg the President and
the heads of departments with his opinion on questions of law.
With regard to the President, this responsibility was extended
in 1870 to the giving of the Attorney General's "advice" as
well as his opinion on legal questions.

Most opinions are rendered on questions that will not
ultimately be resolved by the courts in litigation. Attorneys
General have traditionally declined to render formal legal
opinions on questions then in litigation. These opinions of
the Attorney General are generally regarded as authoritative
within the Executive Branch, and they may often have the
salutary effect of avoiding litigation by acting as a check

on Executive conduct that may not be in accord with the law.
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Historically Attorneys General have personally approved
and signed their opinions. Until 1950, preparation of those
opinions was vested generally in the Solicitor General or
the Assistant Solicitor General. In 1950, the latter
position was abolished and the opinion preparation function
was transferred to what is now the Office of Legal Counsel, headed
by an Assistant Attorney General. In addition to preparing
his formal legal opinions, that office, acting for the
Attorney General, renders legal advice and opinions to the
Executive Branch and agencies on a daily basis under the same
{;ules as are folloyed with respect to‘fbrmal opinions of the
"Attorney General.
The increased complexity of our society and the Government's
relationship to it over the past several decades is reflected
in the opinion-giving functions performed by. the Attorney

General and his subordinates. Today, the subject

4 Formal opinions of the Attorney General havg been published
in the past. We are now preparing for publication the first
volume which will contain the separate opinion letters and
memoranda of the Office of Legal Counsel as well as the formal
Attorney General opinions. '
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matter encompassed by that function is as broad as the acti-
vities of the Government itself. It is not overstatement

to say that, in this complex society, the need for sound
legal advice in advance of Governmental action has become
particularly acute. There is no substitute for doing some-
thing right the first time.

Another important objective -~ and one perhaps more 4iffi-
cult to achieve -~ furthered by the opinion fun¢tion is ensuring
that the many diverse agencies of Government speak with one
voice on the many legal issues that.cut across the responsi-
bilities of more than one department or agency. In the past,
the reconciling of inter-agency disputes regarding questions -
of law afisin; iﬁ 1itigation has often not takeg place until
specific cases are brought to the éttention of the Solicitor
General after a decision by a federal district court on the
question involved. Where no ;itigation is involved, the
opinion function may serve and has served to harmonize
diverse legal opinions and to ensure that the Government

acts legally.

-
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As we examine what the role of the Department of Justice
Sﬁould be in the future, we must consider the fact that the
past several years have seen a frequent voicing of the idea
of an "independent" Attorney General. This concept encom-
passes the entire Departmené of Justice and contemplates some
kind of formal measures to insulate it from Executive Branch
pressures in carrying out its law-defining and law-enforcing
responsibilities. The currency of this "independence" move-
ment is partly due to the Watergate experience. Many people
called not only for a cleansing of'thé Department but for the
removal of the potential for abuse forevermore. In 1976,
President Carter made the subject a part of the national
debate by proposing during his campaign that the:Attorney
General be appointed for a term of between five and seven
years, with removal occurring only upon Congressional and
Presidential approval.

Discussions abogt the role of the Attorney General
and his need for independence from policy matters are not
new to the political scene. From the inception of the
office of Attorney General, in the Judiciary Act of 1789,
there has been ambiguity about.the role, and disagreement ?bout

the independence, of the Attorney General. The Judiciary Act
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described the functions of the office in terms seemingly

without relation to the policy-making, politically-rooted

tasks of the rest of the Executive Branch: ’

. . .to prosecute and conduct all suits in

the Supreme Court in which the United States

shall be concerned, and to give his advice

and opinion upon questions of law when re-

quired by the President of the United States,

or when requested by heads of any of the

departments, touching any matters that may

concern their departments.
The opinion-giving responsibility of the Attorney General was
for "questions of law" only. Moreover, President Washington's
letter to Edmund Randolph urging him to become Attorney General,
indicates he was seeking a skilled, neutral expounder of the
law rather than a political adviser:

'The selection of the fittest character to

expound the laws, and dispense justice, has been

the invariable object of my anxious concern.

I mean not to flatter when I say that con-

siderations like these have ruled in the

nomination of the attorney general of the

United States, and that my private wishes would

be highly gratified by your acceptance.

Notwithstanding those noteworthy independent beginnings,

our attorneys general soon came to know the tensions created
when the independence of their deliberations came in contact
with the policy preferences of the Presidency. Senator George H.
Williams, who was later to become Attorney General himself,
related such a clash during the controversy in 1830 over the
national bank:

Consulting with his Attorney General [President
Jackson] found that some doubts were entertained
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Py that officer as to the existence of any law
authorizing the Execcutive to [designate certain
banks to be depositories of U.S. funds], where-
upon 0ld Hickory said to him, "Sir, you must
find a law authorizing the act or I will appoint
an Attorney General who will."

This tension between the Attorney General's role in dispassion-
ately defining the legal llmlts of executive action, or in
steering the course of litigation, and the Presidential desire
to receive legal advice facilitating certain policy decisions,
has occurred in modern Administrations as well.

In 1940, President Roosevelt determined to provide the
British with 50 destroyers in exchange fot»long-term leases on
British territory in the Western hemisphere. However, the United

ﬁ{{ates had in 1939 proclaimed’its neutrality, which potentially
barred such an exchange. &s é'result; three legal:questions were
posed to then-Attorney General Robert H. Jackson:

1) Could the President acquire the leases by an

executive agreement between himself and the British

Prime Minister, or must the agreement be submitted

to the Senate as a treaty? 2) Did the President

have the authority to dispose of the 50 destroyers,

and if so, on what conditions? 3) Did the statutes

of the United States forbid delivery of such war

vessels by reason of the belllgerent status of

Great Britain?

Although each of these issues was difficult, Jackson answered

each in the affirmative in an opinion issued on August 27, ‘1940,
|
!

| Means unanimous, body of legal opinion in the Unitéd States

and the exchange was made. But a respectable, though by no

Rihought that Jackson had gone too far in accommodating the law
/ .
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40 the exigencies of politics.

A somewhat different account of limited independence of
an attorney general is repofted in Francis Biddle's acco#nt of
the internment of Japanese in World War II. Biddle, Attorney
General under Roosevelt, stated that at the time of the intern-
ment proposal he thought the program “"ill~advised, unnecessary,
and unnecessarily cruel.” However, he did not so advise the
President, and the Justice Department subsequently defended the
acﬁion successfully before the Supreme Court. Biddle explained
that he "“was new to the Cabinet, and disinclined to insist on
my view to an elder statesman [Secretary of Wér Stimson] whose
wisdom and integrity I greatly respected."

f’ A final illustfation of tﬁe pressures on an attorney general
when a P;esident“seeks a legal opinion on a course -of action he
deems to be necessary took place durihg the 1962 Cuban missle
crisis. President Kennedy had éetermined to take some action,
but there was concern whether Soviet ships bearing arms to Cuba
could be stopped and searched, since a blockade is normally con-
sidered an act of war. The question posed to . Attorney General
Robert Kennedy was whether the ship searches coulé be denominated
a “quarantiné;“ and thus be a lawful defensive measure short of

-war. Because of time pressures, the opinion was hammeréd out in

oral discussions between Justice and State Department lawyers.

Notwithstanding grave questions of constitutional and interna-

tional law, the opinion was favorable to the President's wishes.

R
-
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This is due in part to the multi-faceted nature of the Attorney
General's job. The Attorney General has a variety of re-
sponsibilities: to prosecute violations of federal law, to
represent the United States in judicial proceedirgs, either as
lawyer for client agencies and departments or as amicus in cases
of national importance, to provide legal opinions on questions
submitted by other departments and agencies, to provide requested
comment on pending legislation, to propose‘and steer Justice
hepartment legislation through the Congress, and to advise the
President on thé appointment of federal judges and prosecutors.
These tasks and responsibilities reqqire varying degrees of
contact and coordination with the Executive Branch on the one
hand, and independence from the Executive Branch on the other.
Thus, the‘indepénéence 6f tﬁe-Attorney General haé only a general,
and ‘uneven, tradition to support it; and a complexity that
resists easv resolution.

The Executive Branch inevitably encounters legal ques-
tions arising cut of its policy formulation and implementation
alternatives. As a matter of good governmenﬁ, it is desirable
generally that the Evecutive Branch‘adopt a single, coﬁerent
position with respect to the legal questions that arise in
the procéss of government. Indeed, the commitment of 6ur .

government to due process of law and to equal protection




of the laws probably requires that our executive officers pro-
ceed in accordance with a coherent, consistent interpretation
of the iaw to the extent that it is administratively possible
to do so. It is thus desirable for the President to entrust
the final responsibility for interpretations of the law to a
single officer or department. The Attorney General is the one
officer in the Executive Branch who is charged by law with the
duty of advising the others about the iaw and of representing
the interests.of the United States in general litigation in
which questions of law arise. The task of developing a single,
coherent view of the law ié entrusted to the President himself,
and by delegation fo the Attorney General generally. That task
is consistent w;tﬂ the gature of the office qf At;§rney General.
Moreover, with a few rather significant exceptions, the
Attorney General is removed from the policy-making and policy
implementation processes of government, and this is especially
true when he deals with legal questions that arise in the
administration of deéartments other than his own. It makes
sense to assign th~ task of making definitive legal judgmente
to an officéf “ho is not required, as a general ma*ter; to play
a decisive role in the formulation of policy. Such an officer
enjoys a comparative advantage over policymakers in the discharge

of the law-giving function.



Therefore, some have suggested that the independence
of the Attorney General should be increased and secured
institutionally, withih the limits imposed by the Constitution.
It has been suggested that an executive order could be issued
that would endorse the concept that the Attorney General must
pe free to exercise independent judgment in his litigating func-
tion and in his counseling function, subject only to the con-
stitutional prerogatives of the President. Such an Order
could provide that the Attorney General's opiniéns on guestions
of law, as opposed to questions of policy, would be binding in
certain circumstances. It could establish removal procedures
that would require the President to justify the removal of
an Attorney Gen?r§1 because of differences of opipion over
questions of law. It might also include an expiration pro-
vision, terminating the Order on the inauguration of President
Carter's successor, but the order could be a model for future
administrations. I haven't reached any conclusions as to

whether I would recommend to President



- 41 -

Carier that he issue such an Exécutive Order. However, as
we discuss and decide the future role of the Department of
Justice, careful corisideration must be given to this problem.

In the Bakke case and in some other instances, I have
played an important role as a buffer between our truly inde-
pendent litigating lawyers in the Department of Justice, including
the Solicitor General and his staff, and other government offi-
cials outside the Department of Justice. 1In these specific
instances, I think I have been successful in préserving the
independent positions taken by our Justice Department lawyers.
A refined definition of the Attorney General's role in such
disputes is something that is clearly needed as we decide
our charter for the future.

I have mentioned a number of important questions tonight
that deserve careful consideration as we re-examine what the
role of the Attorney General and the Department of Justice
should be in the future. Although our client is the Govern-
ment, in the end we serve a more important constituency: the
Anmerican People. As the President seeks to make our in-
creasingly complex Federal Government more responsive to the
needs of therpeople, we must improve the performance of the
Government's lawyers, including the Department of Justice.

I hope we can do that in part by developing a clear concept
of just what the role of the Attorney General, the Justice

Department, and indeed, the Government lawyer, should be.
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We covered a lot of history tonight. I don't know
if you've been as fascinated listening to the history of the
pepartment as I have been in researching it and telling the
story. I must share one little tidbit with you as an aside.
1 was very pleased to learn that the Attorney General when the
pepartment of Justice was created, A. T. Akerman, was from
Georgia. I admit that I subsequently discovered that he was
porn in New Hampshire, but he moved to Georgia at an early age
and grew up there. While that rather significant'fact doesn't
have much to do with tonight's speech, it was an important
discovery for an amateur Georgia historian. His lack of fame
# Georgia is no doubt the result of his Héving been appointed
. Attorney General by President Grant shortly after what we in the

South sometimes call the War of Northern Aggression.
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