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 srATRMENT
BY
ATTORNEY GENERAL NICHOLAS deB, KATZENBACH
be?ore the
' DOMESTIC FINANCE SUBCOMMITTEE OF THE HOUSE COMMITTEE ON BANKING AND CURRENCY
ON
8. 1698, a Bank Merger Bill

Wednesday, August 18, 1965, 10 a.m.

I appeer today to express the strong opposition of the Department of
Justice to S. 1698, now pending before this committee.

S. 1695 would grant immnity from the antitrust laws to past bank mergers
already challenged by the Department, including mergers found by the courts
to be illegal and anti-competitive. I can see no justification for legalizing
mergers already found to be illegal.

This measure 8lso would exempt other already consummated benk mergers
from the antitrust laws aod would limit the Depertment's authcrity to attack
any future bank merger--provisions which we regard-aes equally unjustified.

The central impact of this bill is that it would immunize six consumated
mergers challenged by the Department and now pending in the courts. Two of
these already have been found unlawful.

I do not believe that any evidence has been presented to this Committee
which would lead it to take a different view of the facts than that taken by
the courts, namely that the mergers are anti-competitive. Yet this Committee
is being asked, in considering this forgiveness legislation, to act as & super
appellate body and reverse the judgments made by the courts, includlng the
Supreme Court, after hearing the evidence.

The only reasons advanced for so reversing the courts and for blocking
cases now in court, are, first, the difficulties in unscrambling merged assets,
and second, the asserted inequity of aspplying the antitrust laws to banks at
all. But the very parties which are the beneficiaries of this bill are banks
vhich merged well aware of probable antitrust prosecution and who evaded pre-
liminary injunctions either by accelerating their mergers or by arguing to a
court that the preliminary injunction was not required because divestiture
would be adequate final relief.
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I believe I can demonstrate that the effect of this bill would not be
to give relief to the banking industry. It would, rather, only give special
dispensation to those banks which are parties to our pending cases.

Apart from two bank holding company cases, and an indirect acquisition
not covered by the Bank Merger Act of 1960, the Department has, since 1960,
brought only 8 bank merger cases attacking mergers approved by & regulatory
authority. During that period, over 700 merger applicationswere approved by
banking agencies. This record demonstrates that the Department has been
circumspect in its exercise of its: ernforcement authority and has given due
regard to the factors which mey often justify banking mergers.

Since there is no reason for the 1ndustry as & _whole to seek protection
. against-assertedly disruptive and inéquitable antitrust ‘enforcement--end -
indeed since the Pill makes no pretense at barring future enforcement--the
purpose of the bill is revealed. ’

Fairly stated, this is a private bill for retief of the parties to the
elx pending suits.

I.

The proper discharge of banking functions is indispensable to a.healthy
rational economy.. Access to credit on competitive terms is eritical to the
survival and growth of commerciel and industrial énterprises. Unduly hlgh
banking cherges, or abnormal disparity between the rates gt which large and

- small; borrowers can obtain -funds will inhibit industrial growth end prevent
the emergence of innovating competitors. - Undue cdncentration in banking ‘can

- lead to inflated charges and discriminatory rates. It may fairly be said

that, because of the central role of banks in relation to other businesses,
the traditional antitrust goal of prevention of undue concentration is as
important-in: banking as in any other field. RN

T say. this, Ln full recognition of the fact thet banks are, to some ex-
tent, formally regulated. Extenslve governmental supervision of banking
‘exists primarily. to prevent financially unsound practices. This regulation,
however, is:far less comprehensive ‘than the regulation of public utilities,
for example, which warrants displacement of the antitrust laws. ‘Congress
has granted exemptions from the antitrust laws in the trensportation industry
end for certain public utilities, but only when those industries have been
~subject to comprehensive regulation of their activities and’ chargess .No ..
similar public control is imposed on the charges for services rendered by
_banks. Nor are banks under & specific duty not to discriminate in their ..
services. .In the absence.of such comprehensive regulation, the protection
of the antitrust laws against undue concentration’and anti-competitivé '
practicee in banking nust be retained. ‘

S. 1698, 4n. the form in which it passea the Senate, aces not propose a
total repeal of the antitrust laws for bank mergers, But it takes 8 giant
. stride in that direction. This measure singles out banking for preferred
- treetment. as  though the goals, accomplishments, and protecticns of the anti-

trust laws are irrelevant to banking. R : S
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--For future bank mergers, the bill proposes to establish a specisal

procedure “for- 1nstitut10n of &ntitrust actions, the most significant feature
being a thi.rty-day eut-off on the 1nstitution of suit. ‘

* «=In the case of consmated but unchallenged mergers s the bill propcses
to override the antitruct laws completely

. - e-And, as I ha.ve already noted, this repea.l of the antitrust. lawa is
"rapplied to‘éases already brought, even to provide forgiveness=-a literal
pardon--where the Goverrment has proved, in court, and secured a final Judg-
nent, ‘that particular mergers violated. the law. .

Iet me set out our reasons in detail for our opposition to each of these
three aspects of 8. 1698 -

s o

.
Our major objection to the thirty-day cut-off procedure is that no ‘con-
vincing reason exists for according special treatment to banking. I have
elready diséussed the-important role antitrust can play in maintaining a
healthy banking industry; in this respect banking cannot and should not bé’
distinguished from other industries for which no such:special- procédure ‘is
here proposed. _ ‘

There is no doubt-that diveatiture of bank aasets some yee.rs after the
merger has been 8ccomplighed creates serious problems. This is, 'of course,
the principal reason why the Department has followed the invariable p;'a.ctice
of trying to block questioned mergers by securing & preliminary injunetion.
But these are not problems péculiar to banks. The Antitrust Division hes
encountered divestiture problems of equal difficulty in many ‘merger -cases
involving industrisl corporations. Hence, it is- inappropriate--indeed, un=
fa;f.r--ﬁto fe.vor ba.nk:.ng. . . U

I recognize it can be. argued that ‘a deadline for filing suit’ might not;
unduly :hemper the Department because we already have effective pre-merger -
notificetion in the casé of banks (because of our responsibllity tc make &
report on the competitive effects pursuant to the Bank’ Merger Act: of - 1960)
This argument also can be made because the bill would meke & preliminazy
injunction automatic in bank merger cases whenever the Government brings
suit .

cr N
PR

: Pre-merger notification and prelimina.ry inJunction upon suit would
--contribute to effective enforcement. This does not, however, make the case
for applying such procedure on an 8@ hoc industry basis. To the ‘contrary,
it argues against piecemeal treatment. Were the. Department to recommend -
legislation, for exsmple, to require pre-merger notification of all types
of business subject to the antitrust lews, the questions of whether. there
should be a cut-off on the Department's pight to sue; and, if .80, how long
the period should be, involve a variety of considerations. - Tt is one thing
to impose a cut-off ‘of ‘thirty deys where the number of cases to be consid«

-ered is small. It would be quite another; if. the Department;.because of
general pre-merger notifica‘tion legislation,’ had- to review large numbers of
cases. It is, therefore, our conclusion that it is inappropriate and umvise
to accord special treatment only to bank mergers.
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S. 1698 makes no change in the subsiantlve antitrust law applicable to
' any future mergers. Thus, the plain consequence of Its retroactive exemp~

tions is to immunize past mergers which would have no immunity if they took
place in the future. The Department of Justice 1s unable to see any justi-
ficatlon for -th:.s distinction between past and future mergers.

) Presumably the proponents of the bill ere moved by a desire to 1lift a
cloud of uncertainty from consummated mergers; to redress alleged inequitable
application of the antitrust laws to mergers consummated at a time when the
state of the law may have been uncertain; and to avoid the difficulties of
. unscrembling a merged bank. v

To deal with these arguments I should like to review the record of the
Department's activities in bank merger cases, to demonstrate that there is
no basis for any fears that our application of the antitrust laws to bank
..mergers is either disruptive .or- frivolous. RN

.As I have noted, in the past five years, over 700 merger applications
have been approved by banking authorities, yet the Department ‘brought only
eight bank merger cases. The cases are as follows:

Philadelphia National Bank

First National Bank and Trust Company of Lexington. = .
Continental Illinois National Bank and Trust Cc\nrpany of Chicago
Manufacturers-Hanover : L
_ Crocker-Citizens ' :

Caltmen'b National Benk of Hammond, Indlana

Third Nationel Bank in Nashville 5

Mercantile Trust Compeny of St. Louils

Each of these suits was brought under both Section I of the Sherman
Act and Section T of the Clayton Act, except for Lexington Bank, which was
brought under the Sherman Act only. Even though a good argument. can be .
made that banks merging before the Philadelphia Bank decision had reason
to doubt that bank asset acquisitions were subject to Section T of the
Clayton Act 5. there would have been mo basgis for believing that - the Sherman
Act did not apply. ‘ o

Since the Philadelphia Bank decision, banks which decided to merge have
done s0 in full knowledge that both the Clayton Act and the Shermen Act
- apply. 'I”nree of the eight cases brought by the Department -- Crocker-Citizens,
and the cases in Nashville and 8t. Louis -- involved mergers that were con-
summated after the Philadelphia Bank decision.

Nor was tne Department alone in its judgment of the antitrust issues.
in most instances where the Department instituted sult, its views on com-
petitive effects of the merger were supported by one or .both of the ba.nking
agencies making reports to the agency which gave approval.

Nor has the Department instituted suits which surprised or were other-
wise inequitable to the merging parties. Uniformly, the Department has
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sought divestiture only where the merger took place inmediately after or
before suit. (In the Crocker-Citizens case, the-Department allege& ‘that
the earlier merger between Crocker and Anglo in 1956 con=tituted a viola-

tion of the antitrust laws, but it did not request rellef‘with respect to
that acquisition or intervening acquisitions.) - -

Moreover, the Department has always brought suit within days after ap-
© proval by the relevant banking agency was made public, and in each instance
the Department sought to obtain a preliminary ifjunction, blocking the ier-
ger pending . determ;nation of the case on its: merlts. ’

In the Philadelphia case the banks agreed not to consummate the merger

~ pending determination of its legality. In the Hammond, Indiana case, the

© banks withdrew their application for permission to merge after the Govern-

' ment instituted suit seeking & preliminary injunction. In the Manufacturers-
-ggpover and Lexington cases, the Govermment moved as promptly ‘es possible to

" seek preliminary injunctions but the banks so accelerated the transactions

" -thet they were fimelly merged only within the hour before sult was brought.
Nevertheless, in Lexington, Judge Ford entered orders requiring the ‘banks -to
vkeep separate books and accounts so as to facilltate dlvestiture.

In Manufacturers-Hanover, COntinental IllaniS, Lexington, Nashville,
Crocker-Citizens and St. Leuis, the banks argued strenuocusly against granting
preliminery injunctions - which would have avoided all problems of unscram-
bling. In each instance, indeed, they themselves assured the court that if
they lost on the merits, the Govermment would be entitled to divestiture as
a matter of law and that divestiture was & feasible remedy.

Thus, it is clear that these mergers were consummated in the face of
litigation challenging their legality and with the knowledge that ghould
the Govermment prevail on the merits, divestlture woilld be the appropriate
relief.

This record of enforcement cannot, in any way, Justify so unusual a
step as a retroactive repeal of the antitrust laws. Turning to the specific
repedler for consumeted mergers which the Department has not challenged,
this record makes it clear that there is no need for any such immunity. Only
eight cases have been brought. ' Absent exceptionsl circumstences, past mer-
gers against which no action was taken will remein undisturbed. For example,

no banks involved in any past bari merger need fear sult now under’ Section T
" unless it made misrepresentations to the Govermment. - -

'The Department must, of course, remain free, in a section T proceeding
"~ against a future acquisition, to cite past acquisitions as evidence of a -
pettern of unlawful conduct. In an appropriate Sherman Act proceeding in-
volving & series of acquisitions or other unlawful conduct, the Department
must, likewise, remain free to seek a divestiture which may affect earlier
acquired assets, to restore competitive conditions. But the Department be-
_.lieves that this is wholly appropridte and that any bill which sought to

" limit future antitrust actions in thesge respects would fundamentally 1mpa1r
antitrust enforcement.
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Our most serious objection is to that part.of.the bill which totally
exempts from the entitrust laws all mergers or other acquisitions consum-
mated before enactment of the bill wherever 'the resulting bank has not
been dissolved or divided or has not effected a sale or distribution of
assets . . . pursuant to & final judgment under the antitrust laws."

“A‘;jThis;proyision would«wipe out all pending ahtiﬁiust 1itigation against
particular mergers, even where District Courts and, indeed, the Supreme
Court, already have ruled the merger to be illegal.and have found, on the

facts, that it would adversely affect competltlon.

Here -we have the prospect of forgiveness of an adjudlcated violation-
There is no basgis for such exceptional relief, such special legislation. I
have already described the background of the pending cases, and have pointed
out that three of them involved mergers consummated after.the Philadelphie
Bank decision, when there was no uncertainty whatever as to the applicability
of section T of the Clayton Act. In all cases there would have been no basis
_ for assuming that the Sherman Act did not apply. :

If such special legislation is justified because of the difficulties in
unscrambling merged companies, the review of the record also serves to indi-
. cate the banks®' awareness of the poesibility of divestiture. Thelir very
. resistance to e preliminary injunction was based on the concession that
ultimate divestiture was an adequate form of relief.

Ever. if the circumstances had been different, even if the eventual legal
outcome were wholly unanticipated at the time of the merger, this is not ‘so
unique as to warrant special legislative treatment. It is commonplace for
businessmen and others to make major decisions on the basis of expectations
concerning legality that later turns out to be ill-founded. This occurs in
the tax laws and in other regulatory statutes as well as in the administra-
tion of the antitrust laws. It also frequently occurs in such private law
areas as contract and secured transactions. ,

We recognize the difficulties of dlvestlture. It may be true- that if
is often impossible to restore the situation that existed before the merger.
But this is true in all mergers, not solely in banking.

More importantly, antitrust does not need to restore precisely the
previous condition in order to be useful. Grenting the difficulties of re-
creating the pre-merger situation, antitrust relief can significantly rectify
the anti-competitive effects of the merger. To forgive an adjudicated vio-
lation--or to immunize & past merger because perfect relief may be elusive--
revards the violator and underestimates the curatzve pcwer of the law.

* *  *
) I therefore believe that the Congress should consider retrcsctive im-
munization of unlawful transactions only in the most compelling circumstances.
I believe that no such circumstences exist which would warrant the immunity
that S. 1698 would give. I respectfully urge the Committee to weigh and con-
sider carefully the adverse effects of this bill upon enforcement of the anti-
trust laws and therefore to withhold epproval of such special legislation.



