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February 5, 1948

Gentlemen:

I appreciate the opportunity which your invitation affords me to
discuss with you your efforts to frame legislation which will assist the
Amsricgn people to meet the menace of subversive organizations seeking to
attack our freedom. My views.on all forms of totalitarianisqg and particu-
larly on Communism, are known to you. I feel sure that- they are identical
with your own. We are opposed to the American Communists along with their
deceit, trickery and lies! We are opposed to that ideology because it would
atcempt tc substitute for our present social freedoms, a-dictatorship that
would mean the end, of all of our freedoms -- the‘freedom of speech =~ the
freedom of the press, and the freedoms of religion and assemblage.

We may say, I think, that you in the Congress and we in thé Depart-
ment of Justice are laboring in neighboring vineyards and:that we have the
same motives and the same purposes in view. As it is your duty to inquire
into the need for legislation and to write onto the -statute books the neces~
sary laws, it is mine to interpret and enforce those laws, In this-instance
I am particularly aware of the difficulties .of your task.

The program of this Committee in bringing into the spotlight of
publicity the activities of individuals and groups can render real service
to the American people. There is no more potent weapon even on the statute
books themselves. From your hearingé Americans havg’all become familiar with
the charge of "Red baiting" that inevitably follows when the spatlight is

placed upon subversive groups. Americans, too, are familiar with the
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vitriolic campaiéns of.innuendo, deceit, and character assassination that
follow in the wake of prosecution against party members. We in the
Department have come to realize that it is part of the job to expect;charges
from all 51des.‘
I shall not dwell on party policies or strategy; ‘Suffice‘it

to say that the Amerlcan Communist program is a cause for concern...Tne
numerical strength of the Party itself does not concern us. - It is
insignificant. Their claim however, is important, that for erery.party
member there are 10 others in the shadow ready to fight for the Party.
While T think thej are doing a little wishfnl thinking in this regard, we
_ must not dlscount it too heavily for these fellmn travelers corrupt
Amerlcan llfe. They corrupt it by stealth by mlsrepresentatlon, by pene-~
tratlon and 1n111trat10n into many responsible organlzanonsand mediums of
public exp1e551on. By aSSOC1ation they use honest, progre531Ve movements
to further thelr cause by caplt31121ng upon 1ll-fourded charges. Theirs 1is
t-‘a campaign of confu51on and dlscontent |

| But Mr. Chalrman, I belleve the Amerlcan publlc is awarée of
this. I belleve that it is aroused and that the flght agalnst American
Communlsm‘ls well ;Q 1ts way; Vlctory is assured by contrnued vigorous

prosecutions, by 1dent1fy1ng and exp051ng subver51ve characters as well

as their organlzatlons. If thls is done the vac01ne of publlc opinion

will render them 1mpotent
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“But jou requested that I come here to discuss legislation. You
~:have immedidtely vefore you several broposed measures which seek to outlaw

v Comimuriism and the Communist ngtﬁ. One would make the practice of

“e

.Communism treasonable; snother would make itvneoessary for members of the

* Communist Party to reglster as agents of a forelgn prlnclpel. There are

othe¥ numercus proposed measures pendlng before the Congrese whlch seeL to

outlaw the Communists as a party or as a way of llfe.ﬂ

The Department of Justide has prosecuted and w1ll contlnue to

TS RO A S M ! ‘ ‘ ‘
prosedube with vigor the Actions of subver31ve grouos. These prosecutlons

R T i

' are the resutt of dntens1ve 1nvest10at10n and contlnuous surveillance by

the -Federal: Bureau of Investlgatlon. ‘e are using the deportatlon statutes

.to ‘remove from among us thoee ‘dliens who belleve in a forelgn 1deology -
this'g oeS'for‘FaSCism as weIl as Communlsm. We have in the past few

monthé proscsedsd in 197 of these cases. In 5 of them deportation has been

ePfectéd and ‘1l warrants of arpest have'been 1esued in the others. An
Lexampld 15 the case’ agalnst Jonn Dante:.r John Santo was a Roumanian, a
-~ ¥oteran of World dar II whose real name was Desideru Hammer;' He was en

'offlcer of the" Transport WOrkers Union. e apprehended h1m under the act

.»:,‘_1,‘ '_:_ 3

of November' 16 1918 and were able to establlsh hlS deportabilltv on the

x

basis of- testlmony from- approximately 16 witnesses as to his actlvities

in’ the ‘Commmist Party; Te are’ “row 1nvest1ﬂat1ng and pre;arihérfoe )
prosccution 68 additional céﬁés.'Iﬁ addition to the depoftation'stetutes

we hatvesuecessTully ussd Seci 80 of Title 18 of the United States chewﬂhlch
makes it an offense to filé a false statement with a Government agency.

An-example of this type of prosecution is'the Merzanl case, recently

affirmed by the Court of Appeals here in the District of‘Coluﬁhia.' we'now

(OVER)
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have some additional cases of this type umder investigation. The third

type of prosecution comes under ehe'eontempt statutes with which you are
.familiar, e have had 6 cases involviné 28 pefeeee;:in efeseeutions here in
the District:ofAColumb;a.u These statates have proved hlvhly useful in this
field, Aside from court proceedlngs we are also carrying out the mandate
of the Pr951dent and the Congress w1th respect to the Loyalty Program in

the Government itself, Under its procedure last fall I certifled to the
Loyalty Review Board 91 organizations as coming within the terms of the "
President's Executive Order. The Federel Bureau of lﬁ;eefiéetion isjgdﬁ
investigating certain groups, and attorneye in the Departmeet.are studying

a supplementary list., It is our purpose to contineously sufvey fﬁis o

*; field .in order to prevent the llsted organ1zations from using an alias,
~as-well as additional organizatlons belng used for eee;e;s1ve propaganda.

In accordance wlth the Order, the FBI is also checking on Govereﬁent

- employees. - At .this time 330 95h employees have b“en checked through ‘the
files of the FBI. . Out of thls number it has been necessary to order Fuil
field. 1nvest1gat1ens in 350 ceses.h As of th1s date hO of these investi-
gations have been completed. Durlev the course of the 1nvest1gat10nsl2l
employees have res1gned and 15 have teen cleared Of,dnJ charve of
disloyalty. In L ceses we are awalting review from tne Clv11 Serv1ce
Commission and employing agencies. Some oersoes have critic1zed this
program., Let me say that no employese of the Govefnmenu has & Const1tut10nal
right to his. job but he does have a constitutionel right to fair and -
igpertial acticn on the part of his Goveremenf.‘ He shall get this, but

we shall not permlt one subversive to be on the Government payroll == one

mey be too many.
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Our resPonséﬁiiiéiés; of courée,.areinot prope?ly discharged
unlesé“tﬂésé pfééecuﬁiénéménd ioyél%j"hearings proceed ih an orderly
and legal manner with full protec?i;ﬁ'of consti tutional. guarantees.

I am determined that no action wiii.be taken which will‘impair the
protections of.our Bill of Rights, | |

We should always remembér fha%'toﬁéiitérian doétrihes- .
whether Fascist or Commﬁnist-déstroy civil liberties.‘ If you will
but study the hiétpry of those unfortunate éountries that hava been
plagued with thiénideology you will find the people, under such
governments, are stripped of thelr civil }igﬁts. And along with these
rights, the dignity of the individuzl has been -crushed under the foot
gf a Godless creed. As we cleanse our Qa& of life of those who cling
to those ali;n philosophies; we ppotect and strengthen cur own libertye=
we make the more certain‘a contihuance in'the hands ;f the ﬁeople of
those rights that are inalienably theirs. But fairnéss and justice
are not'evidences of Weaﬁness.~“They ére the signposts of strength.

In yﬁuf delibergtioné with fegaré to legisiation you cannot
lose sighf of the conétitutional questions whicﬁninevitably arise in
attempting to”curb'the activitieé of those with whom we diSagree and
whose actiong wéwdeplqre. You inquire of me what constitﬁtional
questions arise., There are'severalo- bonsideration must be given, for
instance, to the prohibitions'of the First Amendments

"Congress shall make no law respecting an

establishment of religion or prohibiting the

free exercise thereof or abridging the freedom

of speech, or of the press; or the right of the
people peaceably to assemble," etcs % % % A

(OVER)
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this connectﬁon T call your attention to the language of

the_ Suprene Court in the Schnelderman case (Schnelderman v. United

States, 320 U S. 118 (1943) Schnelderman was a haturalized citizen,
whose 01tlzensh1p we sought to cancel on the ground that he was a member
of the Communist Partys. In rejecting the Government's request for .

cancellation the Court said (p. 139):

 nwyhatever attitude we may individually hold
towards persons and organizations that belleve
in or advocate extensive changes in our existing
order, it should be our desire and concern at all
times to uphold the right of free discussion and
free thinking to which we as a people claim
primary attachment. To neglect this duty in a
proceading in which we are called upon to judge
whether a particular individual has failed to-
manifest attachment to the  Constitution would

be ironical indeed."

W1th reference to the ratter of affiliation with a political
party or group the Court Sald (n. 136) '

" s oo under cur traditions beliefs are personal and
. not.a matter of mere assoclation o o ¢ men in adhering
to a political party or other’ organization notoricusly
do’ notsubscribe unqualifiedly to all of its platforms
or asserted prlnClpleS. Said to be among those - .
* Communist principles in 1927 are: . the abolition of
private property without compensatlon- ‘the erection
“of ‘a-new proletarian state upon the ruins of the old
bourgeois state; the creation of a dictatorship of
.~ the proletariat; denial of politlcal rizhts to others
than members of the Party or of the proeetarlat- and
+ the creation of a viorld union of soviet republics.
Statements that American democracy'is a fraud! and -
that the purposes of the Party are ‘'utterly antegonis-
tic to the purposes Ffor vhich the American demccracy,:
so; called, was formed,'! are stressed.

H"Those principles and views. are not generally
accepted~~in fact they ‘arée distasteful to most of us--
. and they call for con51derable change in our present
form of government ‘and socigty. But we do not think
the Goverrment has carried its burden of proving by



evidence ﬁhiéh does not leave the issué in doubt that
petitioner was not in fact attached to the principles of

"the Constitution and well disposed to the good order and
happiness of the Unlted States when he was naturalized in

1927,

We are told,.the}efore, that membefﬁﬁip in the Commmist Party is

. not enough, In prosecutions againsf individuals We'have to do more than
prove that persons are members of the party. We must:havé proof of adherence
td the principles of the party. In addition, of courée, the statutes re-
quireé proof that ‘the Cormunist Party is one ferbidden by law., Ia other words,
it is necessary to prove that it is a ‘party which advdcates overthrow of the

' Government by force or violence,

In further reference to a consideration of the guarantees of free-

dom, the Supreme Court has said in West Virginia State Board of Education,

et _al. v, Barnette, et al, 319 U.S. 624, 642 (1943):

"If there is any fixed star in our constitutional constella-

tion, it is that no official, high or petty, can prescribe

what shall be orthodox in politics, nationalisng religion,

or other matters of opinion or force citizens to confess by

word or act their faith therein.”

Whether or not a proposal will meet the requirements of due process
under the Fifth Amendment is another extremely important consideration, A
statute which would define the nature and purpcdses of an organization or
group by legislative fiat is likely to run afoul of the due process reguire-
ments, The Congress cannot by statute presume a state.of facts that is
arbitrary or that attempts to prevent proof of trie facts. This we call

legislative fiat, The Supreme Court has said, for instance, in Manley v,

State of Georgia, 279 U, So 1 (1929) at p. 6:

", -« « A statute creating a presumption that is arbitrary
or that operates to deny a fair opportunity to repel it vio-
lates the due process clause. , « Mere logislative fiat may
not take the place of fact in the determination of issues
involving life, liberty, or property."

(OVER)



-8 -

.. The .fact that.legislation may be. subgeot to obgectlon as being
dlscrlmlﬂatory cannot ‘be . overlooked By slngllng out a polltlcal party or
oroup for prohlbltlve leglslat1on you may ‘be charged w1th discriminatory action
which would be objectionable as. special legislation,,n’

In this connection also; the.protection against-the passage. by the
Congress of .any Bill of Attainder (Art..1, 9, 3) is a most important considera-~
. tion. In a very recent .decision.the Supreme.Court has given us a definition |

. of .a,Bill of Attainder (United States v. Lovett, 328 U.S. 303, 315, 317 (1946)):

" e leglslatlve acts, .no -matter what their form, that apply
either to named individuals or to easily ascertainable members
of a group in such a way as to inflict punishment on them with-
out a judicial trial are bills of attalnder prohibited by the
Constltutlon. -

2* * *

"Those who wrote our Constitution well knew the danger
inherert in special legislative acts which.take away the life,
liberty or property of particular named persons because the
legislature thinks them guilty of conduct which deserves
punishments They intend ‘to safeguard the people of this country
from punishment without trial by duly constituted courts. o o"

These principles deserve careful consideration in your study of
" possible legislationa.

One pfopoéal is to bar‘the Communist Party from the ballot Commun-
‘ism in the larger sense is not a political party. Iithink Inoannot'improve
upon the statement made to this Committee in that connection, by the Director
of the Federal Bureau of Investigation, when he appeared before you last
March, At that time Mr, Hoover saidi ~

"Communism . « o 1S hot a political Péfty. It 'is a wey of

life == an evil and malignant way of life. It reveals a

condition akin to disease that spreads ‘like'an ‘epidemic and

like an epidemic a quarantine is necessary to keep it from
1nfecting the Natlon." .

But an organlzed group, whether you call 1t political or not, could

hardly be barred from.the ballot without Jeopardlzlng the constitutional

A
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guarantees of all other political groups and parties.

Another propgsal before you would require that the definition of
treason be sufficiently inclusive to authorize prosecution of Communists
under the treason statutes. I think 1 need only read you the Constitution.
In this regard, Article III, Sectien 3, pro%ides: |

"Treason against the United States shall consist only in

levying war against them or in adhering to theilr enemies,

giving them aid or confort.™

These are some of the legal considerations whicﬁ I corisider it
essential to observe in attempting te draft new legislation adequate to
combat subversive activities, .

Turning to the statutes which we now have for use in combating
subversive activities, I think it will be helpful to the proceedings of
this Committee if those are reviewed briefly at this time.

The sow=called EEEEE;&EE’ passed by the Congress inh19h0, contains
provisions which prohibit any person from knowingly and wilfully
participating either individually or with a group in activities which have
for their purpose the overthrow or destruction of "any government in the
United States by force or violence." By means of this statute, we are
able to prosecute, provided we are able to obtain proof of force or
violence.

As you know, this Act is aimed at the individual rather than the
group or party. Adequate proof against the individual in this regard is
most difficult to adduce. In fact, the dignitaries of the American
Communist Party have sach denied that they have any aim or purpose to over=-
throw the Govermment by force or violence, Because of the shifting progranm

and the character of the party line, which can adjust to suit almost any

limitation, we have found it more practical, effective, and speedy to

proceed under other statutes.

(OVER)



The Voorpis Act is a registration stéfnte. It is aiined at

organwzatlons Subject to foreign ¢ontrol or enpa'ed in civilien

military or political activity., ZEach of these’ terms is defined by

the statute. In order to force a registration or to prosecute any
organization for failing to register,:.we must preve in one or more

of the como41atlons described in the acﬁ that the,nurpose or aim or

. one of the ourposes or aims -of the organlvat¢on is to overthrow by

N

force or violence‘the Goversment of the United Sﬁétes or tn¢t the

organ¢zatlon 1s enva'ed in civilian military aCth¢tj nroblblted by the

. IR

‘sfatute, or is subject to foreign control.. The fact is thau the descrip-

tion of activities which makes. it obligatory for an organization to

register is enough to brand the organization’ds subversive. As soon

as the Voorhls Acb was passed, the Comianist Farty changed its consti-

tution for the purpose ofﬁd;saffiliaﬁiqg;fa$‘thé arnouncerient put it

at the time, from the bonmunlat International in order to cv01d rrvlster—

ing dnder the "Voorhis _Blacklist Act.' Tater in 1943 in connec -ion with

the dlssoluflon of the Co.munlst Internztional’, the Dartv in the Unlthd

States became thelCommun;st Political .aésociation, S*nce the exnu151on

of the Browder faction in 1945,. the ofificial de51gnat10n has aﬁaln been

R

.

the Communist Party of the United States of America. ‘The chameleon

character of the org nlgatlon is shown by its t“enwudous facility to

of

accor: modate 1t=eT to changing conditions. You haveé many exanp l in

your files of how they bury. one organization and conceive another one

v

over night.
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You have asked me what,..in my opinion, 1s the true character

and aim of uhe Cormirist’Party. in the Unlted States ”he u;tlma*e

ques+10L, Fowvver is not what'my opinion may be but Nhat proof exists

‘to successfull‘ ‘prosecuts qan.. individual or organ;zatlon under t10 above

statutes.  Alth ou*h “the ‘Yoorhis_ict has, b en on the books since 19Au ' no

Attorney Genersl hes directed a prosecution under 1t Perhaos the fact

R PR

that the act mikes no particular offtcer of the orpmnlaatlon rtooon51ole
'ru‘-' J

for filing of the registration st t"m&nt aas been as 1nfluegtta1 as any
Stheé in this régard,; - “Lioreover, the. onlj tfi ctlvé oehaitJ trov1d~a in

the act is dicected against persons n“klnr false stateulnts. The penalty
for this offense is much havier under:sectiqn 80 qf'Title 18. ﬁeééfdless
of this or of what the facts way be as to thése ;féanizations;'wé would
have several ycars legal battle before we would beiabie to fdfcé.feéistra—
tion. In the event we were succcssful it w011d only fotce the orguniz tion .
undergfound. <In my opinioi.,, under the present }erblage of the ﬁct "It would
have’thc saume effect as an act outlawing tle party. Iﬂ this connection,

I cgree with Director Hoover that from a sgcurity.éténdpoiﬁt it ﬁoﬁid be
best not to outlaw the party by statute. Let me séy here that we should

not run the risk of turning radicals igto martyrs. It should be our

effort at all timcs to expose to the light gf public examination the

activities of such individuals rather than by means of restrictive legis-

lation to afford them an opportunity to opurate underground,

" (OVER)
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Registrations under the Voorhis Act have been negligible and
the statute has proven largely useless. This is true because the defini-
tionslinAthe Act brand any registrant'as subversive and in order to escape
the necessity of registration the organization changes its appearance so
aé to obviate disclosure,
. We have also the Foreign Agents Registration Act — amended by
.T‘the Congress in 1942, By the pravisions of this act, agents of foreign
pfincipals are required to file a registration statement with the Aftorney
;Gegefélvand to lébel political propaganda disseminated by théﬁ.. Tﬁe terms
of the act are sufficiently broad to require‘registrétioﬁ bj.mémbers>of
'the Communist Party, provided, of‘coursé3’that'proof ié‘available that
'thgy are operating in this: country as agents of a foreign principal.
fﬁis_if é difficult task and would: get no results, even if‘suéceésful
‘ fgr the act provides.no.penalty for the -offending orgahization}s Edntinued
éxisteﬁce or activity after-conviction. - It cortinues on itéAwaﬁ{ *

) In gdditiqn to the Acts I’have‘di;cussed theﬁe are the'tréasbn,
édﬁspiracy, sabotage and sedition laws; and the provisions pféhibfting the
eméloyment‘by the United States Government of pérsons who are m;mbers bf
an organization which advacates overthrow of the Government byfforce or
vioiepce.

OQur strategic objective must be to ;solate subversive movemepts
in this country from effective interference with the body politic. In

. short, every such movement must be rendered completely ineffective as a

Fifth <Column,
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This objective can be reached by:
1, Continuous iﬁvestigation and surveillance of all subversive
activities,
2. Prompt prosecution in the courts of all offenders aga}nst
Federal law,
3. Deport;tion, through estahlished procedure, of all aliens
adhering to subversive principles,
4e Education of ﬁhe public:
(a) through the Committees of Congress;
(b) through public meetings organized by Bar
Associatioﬁs and similar groups; and
(¢c) through the press and radio,
5. Continuous study and public listing by the Atto;ney General
of subversive organizations under the President's Executive Order.
6. Complete elimination of subversive persons from all governw
mentApositions.
7. Active work by labor unions to eliminate 'subversive persons
from their membership.
8. A tightening of certain statutes, including the Espionage Act.
In order to carry out these strategic objectives a strengthening
of certain laws would be helpful. I think you may wish to consider amend=—
ments to existing legislation along tthfollowing lings:
1. In the Foreign Agents Rggistration Act a failure of registra-
tion might be méde a continuing offense:with penalties for continuing
failuré of compliance or for reorganization under another name .to evade

the provisions of the Act, together with mandatory dissolution,

(OVER)
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2. In the Voorhis sct, as I stated; no officer or agent is
recuired” to register the organizatiéﬁ. Considération m;ght be given to
placing responsibility qpoﬂ the'éfficeré andAsuperviso?y persognéi for
effecting the registration of the association involved. Pénaltieé might
be imposed for continuing failure éf complianee or for rgorganizatioﬁ of
the offending organiZ§tion under another name to evade the proviéions of
fhe Act, together with mandatofy dissolution:. :

3. The Smith Act, as I have said, is aimed at ..individuals
rother than organizations. A study should be made of tﬁétlécé, With "F~-
relation to proof of Individual activity, in the light of presént—day
techniques of subversive gfoups. Thbéé technigues, as you know, are
designéd to conceal evidencé aé £o the participation of the individual,

Lo In the fieia.éf dlien control;uthere are certain statutory
situations in whiqh théAg;veréménf'é hand might be strengthened:

Mahy'aliens;téhdwpartiCularly alien Qgﬁ@ﬁnistghordered
deporfed, cannot be returncd ta the country-of their'nﬁgiohality‘because
of a passport refusal by their own g;vcrnﬁent. The géjo;ity will not leave
the United States voluntarily to go to some other countfy willing to receive
them, ‘e arehuat the present time, doing a tremendggg‘ﬁmohnt of work in
" cases in which we.know‘we may not be able to q§port because of our inability
“to obtain travel documeﬁts, lle have roughly thirty-four hundred cases which
are in this pateéory. About twenty-one hundred of these aliens are deportable
to countries peh;ﬁd "The Tron Curtain." At least one hundred of this group

are deportable because charges involving subversive activities have been

sustained against thoem,
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How long may such aliens properly be held in our custody? The
coﬁrééAhaﬁe.given_no definite ahswef;- The iehgtﬁ“of time during which deporta-
bié aliens may be detéiﬁedfhés been-séidtto be limited to a "reasénatle" time.
The period may be four mnhths, or longer depen&iﬁg on the circumstances. Yet,
in many éases, aliens who are at large are-able to:continue activities
prejudicial to the interests of the United States —- the same activities
which often renderéd them deportable originaily;~:

It has been suggésted‘fhat a plah should be established, thrbugh
1egislation,‘to detain these deportées for a limited time under conditions
permitting them complete freedom fo negotiate for documents for entry into
‘countries wiiling to accept them, This would alsoAgive us an opportunity to
curb their activitieé. This suggestion is worthy 6f consideration. Under it
judicial review, on the issue of cﬁstody; should be provided, '

I shouid like t§ leave with you one further suggestion in the field
of alien control. It has been felt that good results would come from an
amendment to the Alien Eegistration Act which would require all aliens ‘o
verify their addresses with the registration authorities once each year., We
would then have accurate information on all aliens instead of having to Qait,
as -at present, for investigations. We have just announced proposed new regula-
tions tightening the controls on alien visitors., I think such a plan’would be
of tremendous aid in our controls generally,

5. The Justice Department and other departments of the Government
are now engaged in preparing a recommendation to the Congress for the passage
of legislation strengthening the Espionage Act, I mention this not because
that legislation will deal with the fundamental problem of Communism, but
rather because I think it will strengthen the arm of the Government in deéling
with national defense against espionage=activities;-a m2tter in which your

Committee is no doubt keenly interested.

(OVER)
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Tﬁé amendments. which;I have suggested w1ll .’t’:.l'l 1n loop-holes
and aid us-in adninistering the law. wHoweqer( I, dao not, want to be under-
SuOOd as offering these suggestions as a cemplete so‘utlen to the. problem.

What is needed is first of all constant vigilance by all of us, in all-

branohes of the government. I can assure you that the intelligence

PR Tt

agencles of your c'ov'ernment are very much on the jobe The FBI, being

s Dfgaw e
charged w1th the responsibillty of internal security, takes the most
active 1nterest in this fleld. it is conductlng continuous investigations
drematevel add i alnemusoab e
. of subvers1ve activ1ties. Second this Department will continue vigorous
B : RE B Dre »_,_‘:.{ >.__3-£:;:§_. '."?.‘ - . -—-————-——

mnprosecutlon underzevery appllcable Federal Statute. Third, we must
_ strengthen.ogr pwpheystem of government in every way that we can. That
is my constant effort, I know that it is yours. .A strong America need

..++ - have no- fear ¢f Communism == nor of any other alien way of life,

RN
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