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On behalf of the Pr~s1~en·t and of the Department ot Justice 

I welcome eacb of you to this Conference on Administrative Procedure. 

This is a 8004 occe.alon to· expre·ss the deep interest of' the Adntin1s­

tratlO1l an.d D13 0Wl'1 concern, in improving Federel administrative 

procedures. I am conV1nced that we can do much to reduce delay and 

expense in such proceedings. Also, I believe that We cannot develop 

and maintain the administrative proeedures which we need unless we 

give to them the continuous attention which the c'ourts and the bar 

have given to the improvement of judicial procedures. For these 

reasons, I strongly recommende4 -to the -Pr.a1clen.:t.. -that -he call a 

conference to devise-ways for tmprovtng Federal administrative 

procedure. 

Fair and efficient administrative procedures are a major 

element in the adm:tnistration of justice. They are also the means 

by whiCh large areas or public policy are carried out_ Today, 

Federal administrative agencies i~lement public policies and 

determine private rights in such important and d1~erse fields as 

transportation, communications, labor relations, atomic energy, 

subvers'ive activities, industrial a.ccidents, Indian claims, and 

milk marketing. 

The continuing importance of fair and efficient procedures 

1n such hearings is shoWn not only by the importance of the matters 

entrusted to administrative agenciesl but also by the volume of 

formal hearings. While the bulk of Federal administrative 

dec1sione are made without hearings, nevertheless, during the 

year ending June 30, 1951, five a~ministrat1ve agencies, Interstate 



Commerce CClmm1ssion, National Labor Relations Board, Coast Guard, 

Federal Conmunicat1ons Commission, and Civil Aeronautics Board 7 held 

5325 administrative hearings for the receipt of evidence, as compared 

with 9878 civil and criminal trials commenced in all of the Federal 
..JJ

district courts. Again, there are about 215 Federal District 

Judges, while Federal administrative agencies employ about 273 hearing 

examiners. And it 1s fair to assume that the matters involved in those 

administrative hearings Were at least as ~portant to the persons 

involved and to the general welfare as those Which were tried in the 

courts. 
. 

While Congress was assigning new and broader functions to 

administrative agencies, little attention was given to administrative 

procedures. As recefitly as 1916, Elihu Root could tell the American 

Bar Association that "e. system of administrative law must be developed>
2/

and that with us is still in its infancy, crude and 1Jl1perfect .. fr-

Until recently, regulator.y statutes usually dealt with procedure only 

to the extent of requiring that certain administrative actions be pre­

ceded by notice and a hearing. Things have changed since 1916. Admin­

iatrative law is taught in our law schools. In the 1930' s 1 Congress and 

the bar became concerned with improving administrative procedures, and 

this concern, together with the report of the Attorney General's CommIttee 

jJ 
Annilal RePOrt of the Director of tl,1e Admini!lrat1ve Office-of 
tAA' U~ted States"'Co.urt~t lQ,J., ... p. ilia. 

-11 
41 A. B. A. Rep- 355, 369. 



on Administrative Procedure in 19}~1, resulted in the Administrative Pro­

cedure Act. Also, in recent regulatory statutes, such as the Labor Man· 

agemeut Relations Act, the Communications Act Amendments of 1952, and 

the new Immigration and Nationality Act, Congress has concerned itself 

with ~rocedural matters to a much greater extent than in earlier years. 

I am convinced that we must give to the improvement of administra­

tive procedure the kind of continuous effort that has produced the Federal 

Rales of Civil Procedure and the Federal Rules of Criminal Procedure. 

MY work in the New York legislature, and particularlY ~ experience during 

the last two years as a member of the Judicial Council of the State of 

New York, ta~gbt me that constant and thorough study of particular 

problems is the most effective way to tmprove legal procedures. 

Neither the Administrative Procedure Act nor any other 

set of rules can prescribe fair and efficient procedure for all time. 

New regulatory activities, increasing agency work loads, and changing 

standards of procedural fairness are among the factors that will compel 

continuing change and improvement. By way of analogy, I would remind 

you that the Rules of Civil Procedure have been amended three times 

since their adoption in 1932. 

I also believe that such continuous effort to !mprove ad~inis­

trative procedure must come both from within and without the agencies. 

The agency staffs collectively possess an immense and detailed knowledge 

of problems and procedures which must be drawn upon. Of course, this 

is not enough. It is said that the guests are a better Judge of a feast 

than the cook. And $0 we have with us 12 practicing lawyers and three 



distinguished Federal judges who can contribute the experience and 

insight of those who appear before the agencies and those ~o perform 

the tanct10n of judicial review ot administrative action. 

You have before you the Report of the Judicial Conference 

Ad~isor.y Committee on AdministratIve Procedure wh1ch was appointed 

by the Chief Justice to inquire into the causes of unneeessa:r;y delay, 

expense, and voluminous records in administrative proceeding.s. 

It is significant that this Advisory Committee, with Judge 

Prettyman as chairman, concluded that most of the causes of excessive 

administrative records with the attendant delay and exPense are to be 

found in the procedures of administrative agencies. These problems 

are not peculiar to the administrative process. Dqring mr service on 

the New York Judlaial Council, we tu.ade studies seeking to reduce ce.le~· , 

dar delays and to reduce the size of appellate records. SimilarlY, the 

Judicial Conference properly has been concerned with the length of 

trials and records in some antitrust cases. We are going to do our 

share in solv1ng those problems. For example, we are vigorously search­

ing for proced\lres by which we can obtain suffiCient factual informati.on 

in advance ot trial to make possible more precise pleadings and greater 

use of pre-trial procedures. 

In the administrative field, the crit1cis~ and suggestions 

ot the Advisory Committee cannot be dism1~8ed as the complaints ot 

disappointed litIgants, because II of the 12 members ot the Advisor,y 

Committee held or had held important posts in FeQeral administrative 

http:informati.on


agencies. That is, the criticisms of the Advisory Committee are self­

criticisms of Federal admlnistrators. That they are so frank in 

regard to their Olin conduct encourages me to believe that this con­

ference can find ways to improve our Federal administrative procedures. 

On June 15, 1215, 738 years ago this month, the Magna Carta 

procla.ilned that uTo none will we sell, deny, or delay right or justiee." 

We all know that justice is denied to the extent that its administration 

is unnecessarIly expensive or delayed. The administration of justice 

in the courts has been criticized sharply whenever judicial procedure 

has been inadequate to provide speedy justice at a reasonable cost. 

Dicken's attack on English Chancery procedure in Bleak House ~1nds a 

counterpart today in the unending efforts of legislatures, courts, and 

the bar to improve the administration of justice in such practical 

respects as the elimination of calenda.r delays and the simplification 

of procedure. 

Unnecessary delay and expense 1n the adm1n1stratton of justice 

and public business by administrative agencies 1s equally objectionable. 

Perhaps it is more so, because a major reason for entrusting important 

functions of government to specia11zed administrative agencies 1s the 

expectation that experts can do these jobs better than anyone else. 

I am sure that you will agree with me that those who administer 

Federal regulatory programs have a cl~ar duty to develop and main­

tain procedures which will eliminate unnecessar,y delay and expense. 

For my part, I also believe that Federal administrators, by combining 



their experience, with the aid of the practicing bar and the coa.~s 

who have occasion to review their work, can do more than any other 

single group to improve Federal administrative procedures. Moreover, 

if we don't, someone else surely will. 

The Advisory Committee of the Judicial Conference concluded 

that in some cases administrative hearings are unnecessarily prolonged 

and hearing records made voluminous tor the following reasons, among 

others: deficient pleadings, failure to utilize fully pre-trial or 

pre-hearing procedures, the failure of agency hearing officers to 

exclude irrelevant and immaterial evidence, and cumbersome methods 

of presenting scientific and econ~ic eVidence. I shall not attempt 

to discuss all of the Advtsory Committee's suggestions, because some 

of the members of the CQ~ittee will go over their report with you 

in some detail. 

HOW'fiver,I should like to point up two of the Committee's 

suggestions as illustrating how its report goes to the heart of the 

administrative process in seeking to minimiZe delay and expense in 

agency hearings. 



The Advisory Committee concluded that: 

"Lack of provision, or inadequate or ineffectual 

provision, for prehearing conferences, and lack 

of clarity of understanding by the hearing officer 

and counsel as to the purposes and possibilities 

of such conferences, contribute largely to the 

difficulties here under conSideration.,r

Since Rule 16 of the Federal Rules of Civil Procedure became effective 

in 1938, pre-trial procedure has played a growing role in the judicial 

process in civil cases. In the Federal courts, ttbetween one-third and 
J!I 

one-helf of all districts now use it regularly in most civil eases. f

In the Southern District of New York and in the District of Columbia, 

pre-trial conferences are ~ndatar.y in moat types of civil cases. 

As long ago as 1941, the Attorney General's Committee on 

Administrative Procedure concluded tha.t "perhaps the most fru1tful 

possibilities for expediting and simplifying formal administrative 
,..21 . 

proceedings lie in the field of pre-hearing techniques.' Section 7(b) 

of the Administrative Procedure Act e~ssly requires Federal agencies 

to empower their hearing officers to "hold conferences for the settle­

ment or slmp11.fj.catlon of the issues by consent of the parties. T. Thus, 

.3./ 	 Committee on Admin1s­

~I 	Report of the JUdicial Conference of the Untted States, 1952, p. 20. 

-il 	Final Report of the Attorney General's Committee on Administrative 
Procedure (1941) pp. 64, et~. 



it is distressIng to learn from the Advisory Committee that Federal 

administrative agencies haV'e failed to utilize fully pre-hearing 

procedures as a means of shortening hearings ana records. 

Yet, the experience of the courts with pre~trial procedures 

teacnee us that it is not enough to pass a law providing for such 

procedures. Some judges and some lawyers have had less than enthusiasm 

for pre-trial procedures. For several years, a committee ot the Judicial 

Conference of the United States has encouraged the use of such procedures 

by furnishing judges with explanator,y materials and even by arranging 

demonstrations. This suggests to me that this Conference can do much 

to encourage the general and regular use of pre-hearing procedures in 

Federal aa~inlstrat1ve proceedings. 

I realize that the full use of pre-hearing procedures by adminis­

trative agencies will sometimes involve problems which the courts do 

not have. For example, where a Federal agency sends an examiner from 

Wash1ngton to conduct a hearing in another part of the country, it may 

be difficult to schedule pre-hearing conferences without putting either 

the hearing officer or the litigants to the expense and inconvenience 

of additional travel. Also, the large number of parties in some of 

the most important administrative cases may require the development 

of special pre-hearing procedures. I hope that the Conference will 

g1,,.e particular attention to the solution of su.ch problems. I believe 

much can be accomplished. 



The Advisory' Committee concluded that: 

"The'r~e~~~~~· or substantial q~antitles of irrelevant 
.' 

and Immaterial evidence, both oral and d.ocumentary, 

,through ina~equate restriction of the testimony ot 

Witnesses and undue relaxation of the rules ot evidence 

contributes largely both to the bulk of the record and 

and length ot time required to adjudicate a Proceeding. 

* * * * * * 
"Failure on the part of hear~ng officers to exercise 

their aqthority to control the conduct ot hearings and 

to contine testimony and othe~ evidence, and arguments 

of counsel before them, to that which is relevant and 

material to the issues, is recosnized as a sUbstantial 
~I

factor in the problems here under consideration." 

The cOl"rect1on of thIs condition lies in· part itl the fuller use of 

pre-hearing conferences and in better pleadings. But when everything 

has been done to simplify tne issues in a case, the agencies and their 

·hearing Qfficers must a~p~y a firm pol1c,y of excluding irrelevant, 

immaterial and cumulative evidence, whether offered on behalf of private 

parties or b~ government counsel. 

It is obvious that effective control over the introduction or 
evidence presupposes competent hearing officers • tully versed in the 

:: 

.-21 	 Bert ot the Judicial Conference Adviso Com=ittee on Adminis­
trative Procedure, pp. 5, 



applicable substantiye law and the agencyts polICies, and aware of 

what evidence is relevant and probative to the issues of the particular 

ease. It presupposes that agencies viII adopt appropriate rules and 

policies with respect to the admission of evidence and that hearing 

officers will have sufficient authority and backing to carry out those 

policies. 

I am sure that the members of this Conference will have other 

ideas for expediting the administrative process. For example, you may 

Wish to consider whether agencies have not clogged their dockets and 

reduced efficiency by the excelSslve gra'O.til'l8 of continuances and 

postponements. 

This brings me to two other matters whIch are closely related 

to the suggestions of the AdvisorJ Committee of the Judicial Conference. 

First, as you know, there has been considerable discussion of 

the desirabIlity and feasibility of establishing uniform rules of 

procedure for Federal administratIve agencies. Indeed, a bill (8. 17, 

82d Cong.) vhieh ~uld have established 8 commission to formulate such 
-1/

rules vas pass.d by the Senate on June 21, 1951. This year, a 

subcommittee of the Senate Committee on the JudicIary has held hearings 

upon an ident1cal bill (8. 17, 83d Cong.). 

Those who favor uniform rules point to the fact that the 

Federal courts have no difficulty in handl1ng a wide variety of cases 

-1/ 97 Congo Bee. 6855. And see Sen. Rep. 413, 82d Cons~, 1st Sess. 
(1951) 



under the Federal Rules of Civil Procedure. It 1s clear that such 

rules would be of great assistance to the average la~er in general 

practice who occasionally has cases before various Federal agencies. 

Some people have opposed the idea of uniform rules of procedure 

on the ground that the diverse functions of Federal regulatory agencies 

can be performed effectively only through procedures tailored to fit 

particular problems. However, I am partieu1arly impressed by the view 

of those bar groups which have considered the question of uniform 

rules) that no one has ever done the necessa~J spadework to de~er.mine 

vhether or to what extent it 1s feasible to have uniform rules of 

procedure. 

Thus, in 1949, the Committee on Administrative Law of the Asso­

eiation ot the Bar of the City of New York, in a report approved by 

the Association] stated that "no study has yet been made demonstrating 

the advisability and practicality of adopting uniform rules of practice 
. ~/ 

and procedure for Federal administrative agencies." In 1952, a 

committee of the Administrative Law Section of the American Bar Asso~ 

eiation urged "the assembling of data to establish the extent of the 

need for uniformtty and the feasibility of meeting that need." Both 

the latter committee and 8 representative of the New York State Bar 

Association have reco~nded that such a thorough study of the 

feasibility of uniform rules of procedure be made by this Conference. 

~/ 4 Record of the Association of the Bar ot the City of N.Y. 244. 



I recommend that this conference undertake the job. It's time 

to stop saying that we don't know ~hether uniformity is possible. I 

think that the bar and those subject to administrative regulation are 

entitled to an authoritative answer as to whether it 1s practical to 

have uniform rules of procedure. Our basic attitude should be that 

uniformity is possible in the absence of cogent reasons to the con­

trary. I am sure that you will find that many variations in procedure 

are due to differences in agency rules a.nd statutes which exist only 

because no one was thinking in terms of uniformity. Starting with the 

elements of d~e process and the requirements of the Administrative 

Procedure Act, and leaving flexibility to meet the needs of particular 

cases, may be a more likely approach than trying to preserve every 

existing difference in procedure. 

A worthwhile answer will involve a careful enalysis and com­

parison of the various agency functions and procedures. If the Con­

ference is willing to undertake this task, I shall be glad to cooPer~ 

ate with the officers of the Conference in making arra~~ements for the 

detailed and thorough studies which should be the basis for your recom­

mendations. 

Also, I recommend that this Conference give consideration to 

the desirabilitJ of establishing an Office of Federal Administrative 

P~ocedure which would make continuous studies of the administrative 

process such as the Judicial Conference and the Administrative Office 

of the United States Courts ca~· on with respect to judicial procedure. 



You will recall that the creation of such an office was recom­

mended by the Attorney General's Committee on Administrative Procedure 

in 19!~1& I suggest that the same reasons which led to the calling of 

this Conference may indicate that such an office could perform an 

essential function. Busy administrators, like busy judges, tend to 

be poorly informed as to what procedures others have devised for 

expediting public business. I am convinced that studies prepared by 

the Judicial Conference, such as the one before you entitled, "Procedure 

in Anti-trust and Other Protracted Cases", are ot great value to 

iud1vidual judges. I urge you to consider whether an Office of Adminis­

trative Pl'ocedure might not be able, by continuous and comprehensive 

studies of admdnistratlve procedures, to perform eimilar services for 

the Federal administrative agencies. Specific studies, such as those 

of the Attorney General!s Committee on Administrative Procedure, become 

obsolete. Sucu an office, however, could continuously collect and 

disseminate information ond suggestions on problems common to various 

agencies. Also, such an office could collect statistics on such matters 

as agenC,J' caseloads and backlogs which would be of great value .in 

appraising the etficien~ of agency procedures and in the preparation 

of budget requests. 

I would visualize such an office as doing much ot its work through 

adv1.sory committees composed of representatives of the agenCies and of 

the bar. In other words, the office would be a continuing nucleus of 

cooperative effort such as this conference is undertwt1ng. 



In this connection, I thir~ the Conference should ccnsider 


whBther it would be desirable to tranpfer to such an Office of Adminis­

trative Procedure the functions now performed by the Civil Se~1ce 

Commission with respect to the recruitment, compensation and tenure of 

hearing examiners. Those functions are now vested in the Commission 

by Section 11 of the Ad~tnistrative Procedure Act. t~ile some of the 

legal questions under Section 11 recently vere resolved by the Supr.eme 

Court in RamsEeck v. Federal Trial Examiners,! Conference, 345 u.s .. 128, 

the Civil Service Commissionts administration of Section 11 has been 
-2./

widely criticized. I don't wish to enter into that controversy 

other than to pOint out that the Commission's functions under Section 

11 of the Administrative Procedure Act are entirelY different than its 

other functions in administering the Civil Se~ice laws. It may be 

that an Office of Administrative Procedure: which engaged in con­

tlnuous study of the euti.re administrative process, would be 'better 

equipped than anYone else to perform these ~portent functions with 

respect to trial examiners. 

Moreover, ! don't think that this Conference should consider 

itself limited to the problems suggested by the Advisory Committee 

and by me. Rather" each of you should call attention to any problems 

of administrative procedure which you have encountered, and the Con­

ference should consider itself free to take up any subject wh1.ch it 

considers worthwhile. 

91 See Fuchs, The Hearin Examiner Fiasco Under the Administrative 
Pr~cedure Act, b3 Harv. L. R. 737 1950; 'Senator McCarran's letter 
~September 6, 1951) printed in Sen. Doc. No. 82, 82d Cong., 1st 
Sess., ~peck v. ~ral Trial Examiners' Conference, supra. 



This conference can do much to improve Federal administrative 

procedures. Collectively, you represent and can draw upon the entire 

skill end experience of ,the administrative agencies, the courts and 

the legal profession. You can produce, not vague genera11t1tes, but 

concrete recommendations which w111 fum'ish praet1cal assistance to the 

agencies and to lawyers in their ever! day work, and to Congress when 

it deals with the problems of the agencies. In this work you can be 

assured of the complete cooperation of 'the Department of Justice. 
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