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Apart from the World Series, perhaps there has been
no more publicized topic of news coverage ian recent months than
those fuuvrteen magic words, "I refuse to answer upon the ground
that 1t might tend to incriminate me," Today this 1s the topic of my
discussion.

The Fifth Amendment to the Federal Constitution
provides that no person "shall be compelled in a criminal case to
be & witness agéinat himsel?," The couris have construed this pro-
vision to mean that a person may remain mute before a Congressional
Committee, a grand Jury or trial court, if a criminal charge, no
matter hov remote, may possibly be asserted against him with respect
to eny matters as to which he 1s questloned, Subverslves and
criminals have not been slow to rely upon this provision which was
written into cur Comnsgtltution to protect law-sblding citizens agalnst
tyranay and despotism, Can we afford to permit these wrongdoers
to try to destroy the institutions of freedom by hiding behind the
ghield of this constitutional privilege?

it is my opinion thet the interests of Justice and the
Nation's safety will best be served, without loss or impairment of
constitutional privileges, if testimonmy of witnesses can be compelled,

upon grant of immunity from criminal prosecution,
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In discussing this important problem with you, I
plan first to deal with the history of constitutional privilege and the
excnange of irmunity for it. Sccond, the functien of Congressicnal
investigations and how they have been thwarted by abuse of the
privilege. Third, pending proposals before Congrecs for an exchange
of immunity for privilege and my suggestions for improvement of
these proposals.

First, a few words about the history of the privilege.

Strangely enough, the privilege against self-incrimination
has never been a part of any of the English fundamentel laws such as
the Magna Carta or ¥nglish Bill of Rights. Yet the privilege has
deep roots in early English history. The tyranny of Charles I during
the years 1529 to 1640 in dealing with non-conformists, the Star
Chamber proceedings in which innocent persons were tortured into
confession of erimes which they did not commib, engendexred such
hostility among the people that strong demands were mode to end
compulsory testimony as far back as l6h?.l By early 1650, more
than 300 years ago, the privilege against self-incriminstion was so
well established in the common law of England that it was never even
thought necessary by any English Parliament to pass an act touching

2/
the metter.
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With this heritage, it was not surprising that the
early settlers in America fiercely resisted attempis of the Governors

of the Royal provinces to resort to compulsory testimony for coercing
/

o]
2

confessions.
By the time of the formation of the Union, the principle
that no person could be compelled to be a witness against himself
had Lecome deeply fixed in the common law. It was regarded then
as now, as a protection to the lunocent as well as to the guilty, and
an essential safeguard against wnfounded and tyronnical prosecution.
The privilege was not included in the Federal Conmstitution as
originally sdopted. Subsequently 1t wes placed in one of the group of
ten Amendments recommeanded to the Stetes by the First Congress,
and by them adopted. Since then, all the States of the Union have
included the privilege in their Constitutions except New Jersey and
Iowa where the principle prevails as part of the common 1aw.5
During the development of the privilege agalnst self-incrimil-
nation, there was experimentation with statutes granting immmiby in exchange
for compulsory testimony. In 1897, an act was passed by Congress
granting a complete legislative pardgn for any fact or act as to whicn
the witness was required to testify. This provision of the bill was

amended five years later when it was found to have worked greater evil
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than good, in that it operated to discharge from prosecution and
punishment the worst criminalspwho appeared before the investigeting
committees to obtain immunity.i/

Shortly thereafter an immmity statute was enacted
which provided in pert that "no * * % evidence obtained from a party
or witness ¥ f * shall be ¥ * * yged against him ¥ # ¥ in any criminal
praceeding.“gy This statute provided merely that the testimony
itself could not later be used in any criminal procecding agalnst the
witness. This partial immunity statute was soon challenged in the

9/
case of Counselman v. Hitchecocek, and the Supreme Court agreed

that it was invalid for failing to provide the same complete protection
as the constiltutional privilege which the witness was required to
surrender.

To meet the objection raised in the Supreme Court's
decision in the Hitcheock case a clause was thereafter incluvded in the
Act relating to proceedings before the Interstate Commerce Commission,
in terms broad enough to furnish absolute immunity from prosecution
in the Fedzisl courts.ég/

Sxriaining the valldity of this immunity statute, the

11/
Supreme Coust 1n Brewa v Yalker  in the year 1896 ruled that it

fully accomulished the obhjeet of the privilege, and therefore it was
adequate to prevent the witness from asserting his right to claim

Immunity.
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Thereeftecr. the Inmwiity Act relating to the Interstate
Commerce CQommission was incorporated in temporary wertime measures and
in virtually all of the major regulatory enactments of the Federsl
Government.lg/ To guard against unwige use of their authority, these
regulatory agencies have followed the praqtice of consulting the
Attorney General =nd getting his approval before granting immunity to
witnesses.

From what has been said, you can readily see that
there is nothing novel about immunity legislation. Indeed, many
States have also enacted laws which provide immunity from prosecution
where a witpess i1s compelled to testify.

| This shift from privilege %o immunity statutes reflected

in part the view of some sttorneys and legal schclars that privilege
against self-incrimination was somewhat outmoded and should be
strictly 1imited.%§/ As great a guardien of individual rights and liberty
as Mr. Justice Cardozo obsecrved in speaking of the privilege of
immnity from compulsory self-incrimination: "Thils, too, might be
lost, and Justice still be done. Indeed todsy as in the past there are
students of our penal system who look upon the immunity as o mischief
rather than & beneflt, and who would limit its scope, or destroy it
altogether. No doubt there would remain the need to give protection

against torture, physical or mental. (Brown v, Mississippi, Suprs)
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Justice, however, would not perish if the accused were subject to

g duty to respond to orderly inquiry,”éﬁ/ There are other Jurists and
legal commentators of distiuction who feel that it would be abhorrent
to principles of a free govermment to coumpel a person to testify even
upen an exchange of full immunity.éé/

With this bvackground before us; I come now to the need
for exchanging immunity for compulsory testimony in light of our
recent experience with Congraessional investigetions Into subversion,
crime and corruption.

Congressiocnal investigating committees have traditionally
been regarded as having these principal functions:éé/ to secure
informatlon by which Congress may exercise an informed Jjudgment
in legislating wisely; and to check administrative agencies for
determining whether they ere properly enforeing the law and judieiously
spending the public funds. For these purposes, Congressional Com-
mittees may summom witnesses and require their testimony under
penalty of contempt proceedings,

In recent years many of these investigating commlttees
have been particularly concerned in alerting the American people to
the nature of subversive and other criminal activities; the many forms

that these activities talke; and how they threaten the democratic processes,
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Some persons have been eritical of these investlgations,
claiming that they restrict frgedom of speech by stignetizing ex
pressions of unpopular viewa.él/ Freedom of speech, they say, iﬁ@lies
frecdom not to speak at all. Since wide publicity is given to these
proceedings by newspapers, radio and television, the complaint is also
that these persons investigated are exposed to possible insult, ostra-
cism and loss of employment. It is urged that nere mention of a per-
son's peme in connection with an investigation thot has wide-spread
news velue may create a distorted and unfair public imprcssion.gg/
Another point msde is that "proof of imnocence may never catch up'
with public "assertions of guilt."&g/ It 1s also said that if these
persons decline to profess any statemgnt of belief before & committee
they iovite punishment for conﬁempt.gg/

Ungquestionably, every effort should be exerted to pro-
tect the right of our people to speak and think freely. We should
dread the day when the people could Justifiably become wary of express-
ing unorthodox or unpopular opinions.

As against these thieats to our precious liberties we

must also weigh the possible harm to the public safety and welfare,

wvithout which there can be no llherty for anyone.
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In his time, Abraham Lincoln expressed the problem
in these distressed words: 'Must a government, of necessity, be
too strong for the liberties of its own people, or too weak to maintain
its own existence?" 2/ The same problem is with us today. Qbviously,
if Congress is to legislate wisely with respect to subversion, and other
crime and corruption, 1t must not be obstructed from learning who
are its leaders, organizers and members; the nature and scope of
their activities; the character and number of their adherents.

I know of no constitutional right of privacy which
immunizes a person from giving evidence where an inquiry is conducted
by a legally constituted congressional committee. The person owes
this duty as a citizen Just as he owes the duty to furnish relevant
and truthful testimony in a court of law, He violates his duty as a
citizen when he suppresses the facts concerning criminel sctivity known
to him. So long as the questions are pertinent and germane to a lawful
inquiry of Congress, the individual is not relieved from answering
because they delve Into his private affairs, his previous utterances,

22 .
or his affiliations, political or otherwise.‘“/ The comnstitutional

guarantee of freedam to express one's views does not include immunity
from Congressional irquiry as to what one hes said, subject to one's

privilege against self-incrimination.
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Reference to several cases within the last few years
demonstrate how effectively Congressional Committees have been
blocked in thelr efforts to uncover subversion, as well as other
ceriminal asctivities because of reliance by witnesses upon their privi.
lege.

In one case the witness upon ground of privilege
refused to answer questions before a grand jury as to whether she
knew the names of the state officers of the Communist Party of the
state, wnat its table of organization was; whether she was employed
by it; whether she ever had possession of Communist books; and
whether she turmed the books over to any particular person, At the
time, the Smith Act was in effect, making it a crime for any person
10 organize or be a member of any group which advocates the over-
throw of the Government. Upon the refusal of the witness to testify,
she wag found to be in contempt of cowrt and sentenced to imprisonment
for one year. The Court of Appeals affirmed. However, the Supreme
Court unanimously reversed upon the ground that "prior decisions of
this Court have clearly established that under such circumstances, the
Constitution gives a witness the privilege of remaining silent.® 2/

In the same way, a Federal grand jury was prevented

from obtaining information in its investigation of narcotic and White
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Slave traffic as well as bribery, perjury and other serious Federal
violations, The witness stood upon his privilege against self-~incrimination
in refusing to respond to questions as to what he did for a living and
whether he knew certain named persons. Here again, judgment of
imprisonment for contempt was upheld by the Court of Appeals, but
reversed by the Supreme Court with one judge dissenting.gé/ upon the
ground that any other conclusion would seriously compromise an
important constitutional liberty.

These decisions could be multiplied, Almost every
heinous crime on the law books, committed by individuals or by
groups, remains uncovered because of the privilege against self-
incrimingtion. But it is in the area of subversion and disloyalty
particularly that the privilege has a "field day." It is here that
Legislative Committees and grand juries are held at bay for years
from learning who are plotting the country's destruction, merely
because witnesses are relieved of giving essential information upon
the ground of privilege.

It is little wonder that law-abiding citizens frequently
are heard to say that subversives and other wrongdoers are unduly
coddled by existing law, They find it difficult to understand why the
privilege against self-incrimination should operate as a license to

disloyal persons and criminals to prey upon a democratic society.



-11-

They expresa amazement that the Congress and the Courts should
continue to put up with subterfuge and conceaiment in place of truth
at a time when the peril from Communism is so great and when erime
is so rampant. They earnestly urge upon us the vital need for modern-
izing the legal weapons for fighting subversion and erime,

These pleas of the people for more drastic action
ageingt subversion and other misconduct have not gone unheeded.
Some states and municipalities have passed gtatutes requiring affldavits
of public cmpioyees that they are not and have never been Gonmﬁnists.gé/
Some states make incligible to teach in any public school a peraon who
was a member of an organization which advocates the overthrow of

26/

2 .
valid by the Supreme Court."Z/ The Supreme Court has also sustalned

the Goverrment by force, These statutes have been upheld as
the provigion of the New York State law which provides that membership
by a person In an organization listed as subversive by the Board of
Regents shall constitute prima facie evidence of disqualification for
employment in the publie schools.gg'/
The Federal Covernment also has taken effective
measures to protect the interests of natiomal security. One long step
forward in that direction was to enact législation requiring non-

Commumist affidavits fron trade union leaders whose unions wanted

29
to resort to the advantages of the Taft-Hartley Act.'—/ The purpose
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of this requirement was to prevent disruption of industry in obedience
to Communist Party orders. §9/ If the union leader's affidavit was
false, he could be sent to Jeil.

The Federal Government hes also tried its best to
"clean its own house." On April 27, 1953, the President by Executive
Order established his security requirements for employment so that
persons employed by the Federal Government will be reliable, trust-
worthy, of good cheracter end loyal to the United States. él/ This
forning the President amended his Bxecutive Crder so as to provide
that where a government employee refuses to testify before a
Congressional Committee regarding charges cof his disloyalty or
misconduct, an agency may take thig factor into congideration in
determining whether the person's continued euployment is inconsistent
with the natlonal security, This amendment to the President's
Executive Order is in accord with my opinion that a government employeé
who claims privilege in a Congressionel investigation maoy be too much
of a risk to be retained in Pederal service.

In my mind there is no room 1in Federal service for an
employee who refuses upon the ground of privilege to answer &
Congressional committee's inquiry dealing wiih his loyelty or other
conduct affecting the Nation's security. Suppression of truth in any

case 1s bad enough. In no event can it be Justified by a Government
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employee or applicant for Goverument employment in the feace of a
Congressional inquiry where the interests of the national security
sre at stake, No one denles that the Government employee or
applicant for such employment mey counstitutionally claim his privilege
against self-incrimination, But on the other hand, no one has a
constitutional right to & Goverament :}ob.ig/

It 15 one thing to f£ind a person unworthy of trust where
he has no opportunity to be heard, It 1s still another thing vhere an
opportunity is afforded to a persom to be heard for the purpose of
erasing sucpicion of his loyalty or miscomnduct but he stands mute
under cover of his privilege ageinst self-incrimination, Is 1t not
reasonavle to believe that a person who refuses to explain his actions
and disprove charges of disloyaliy or other grave misconduct 1s &
person whose employment would be ilncounsistent with the lunterests of
national security? The question carries with it its own answer,

There 1s no law which requires the Govermment to sit
supiunely by until the suspected employee has been convicted of
disloyslty or other similar misconduct inconsistent with the interests of
the national security before it can separate him from the Government
service, There is no law which requires the Government to assume

or endure such a risk, As was pointed out by the Supreme Court in
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33/
Anerican Compunications v. Douds, speskiag through the beloved

late Chief Justice Vinson,

"That (first) amendment requires that one

be permitted to believe what he will. It
requires that one be permitted to advocate
what he will unless there 1s a clear and
present denger that a subgtantial public

evil will result therefrom. It does not
require that he be permitted to be the keeper

of the arsensl.”



In reaching this opinion I have not overlocked the fact that the
loyalty and honesty of the overwhelming majority of all Government
employees is beyond question., But their good reputations and character
are far better protected firom unwarranted criticism when we root out
the few who are unrelicble and disloynl. The Communists have infiltrated
some adherents and sympathizers in Government agencles. Thelr capacity
for esplonage, obstruction and sedition are well known to us. To these
persons many opportunities are afforded for conduct which may be destructive
of the vital interests of the Nation. With that knowledge before us we
would be remlss 1n our duty if we did not asserti every effort to keep
out and ferret out from Federal service any person who 1s disloyal or
whoge conduct is not clearly cousistent with the national security. This
wve intend to do.

Thus you can see that the Federal Govermment is fully alert to its
responsibility of protectling the people from bad security risks. But the
measures taken by the Federal Government, as well as by some states and
cities, still fall faf short of the mark. In the first place, public employees
cover only a swmall segment of the people. Second, dismissal from employ-
ment, vhether it be government or private, does not go far enough, if
vital information of subversion or other serious crimes continues to be
withheld.

What the critical situation of our time calls for is a law compelling

testimony within the framework of the Constitution. The answer to thig
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need is immunity %egislation vwhich will be as broad as the privilege which
is supplanted. l Then if & person is adjudged in contempt for refﬁsing
to testify before a Congressional committec, he will know that the Judgment
of contempt will more likely stand up on appeal free from cons4itutional
challenge.

There are eglready two proposals pending in Congress which seek to
compel the answer by witnesses of questions put to them before Congressional
Committees, grand juries or courts. §§/. In exchange for this compulsory
testimony, the witnesses will obtain complete immunity from prosecution.

One Bill is Senaote 565. %/ This proposal grants immunity to
witnesses before a grand Jury or court of the Unlted States when in the
dlscretion of the Attorney General 1t is necessary to do 80 in the public
interest. In exchange for this ilmmunity the witness 1s compelled to testify
and to produce his books, pepers or records. S. 555 uses broad immunity
languege in stating thet the witness shall not be prosecuted on account of
any transaction, matter, or thing concerning which he is compelled, after
cleiming his privilege, to testify or produce evidence.

In this respect, S. 565 is slmost identical to the 1mmugity provision
sustained as valid by the Supreme Court as far back as 1896. I This Bill
does not extend the Immunity to witnesses before Congressional Committees.

There is another b»ill pending. This is Senate 16, * with the House
counterpart, H. R. 2737, 2 with equally broad immunity authority. Both

o/
these bills grant immnlity to witnesses before Congressional Committees.



However, the discretlionary power to grant the impunity is not vested in
the Attorney General bubt lies with the body conducting the investigation.
If the proceeding 1s one before one of the Houses of Congress, then a
mejority vote of the ﬁembers present is necessary. If it is a proceeding
before a committee, two-thirds of the members must vote to grant the
immunity. In that event the two-thirds vote must include at least one
member of each of the two political parties having the largest representation
on such committee. This leglslation will only be resorted to where full dis-
closure by witnesses 18 deemed of greater importance than the possibility
of punishing thea for past offenses. Tt is hoped that by permitting one or
severel criminels to escape prosecution, the larger public peril contalned
in a gang of criminels or in their leaders wmay be uncovered, and the guilty
brought to justice.

The legislative proposals mentioned have much to commend them.
In my opinion, S. 16 would better achleve its purposes if it authorized the
Attorney Genergl to participate in the granting of any immunity to a witness
by a Congressional committee or elther House committee. The Attorney
General is the chief legal officer of the Govermnment of the United States.
As such, 1t is hls responsibility to prosecute persons who offend the criminal
laws of the United States. This responsibility must be coupled with adequate
suthority to permit its discharge. It would seem to be inadviseble for others
who may lack immediate knowledge of a criminal's background and propensities

to provide immunity for such a person. To allow the Attorney General to
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participate in a decision as to whether immunity should be granted would
not impair Congressional investigations in the fields pf internal security,
crime and corruption., Nor would it discourage witnesses from providing
information of importance to the investigation if the Attorney General were
peruitted to cooperate with the Congressional Committees in this matter,

On the other hand, if S. 16 were enacted in its present form, it
might subjzct members of Congress to undue pressures for granting
immunity to eriminals who are inellgible to receive it, Also, it could very
easily cause ewmbearrassment to Congress by impeding or blocking prosecutions
planned by the Department of Justice on any matter even incidentslly testified
to upon these investigations.ﬁi/ The witness uight readily turn this
division of authority between Congress and the Department of Justice to his
advantage by obteining an immunity from the legislative committee. There-
after he would be free to testify concerning a broad area of activities without
fear that he could be held to account criminally for other violations however
unrelated to the matter under investigation,

Thus for example, & Congressional Committee might furnish immunity
to a person to obtaln his testimony about his 1llicit traffic in slot machine
operations between states, Unbeknown to the Committee, this person may
also be guilby either of espionage or subversion or of selling narcotics to
youngsters as to which an indictment is soon to be obtained. To foreclose
prosecution on these more serious crimes, the witness would be glad to

volunteer information on his other activities if he knew in advance that
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immunity would follow for all of them, Therefore, greatest care must be
exercised in granting immunity, snd then only upon a fully informed Jjudg-
ment of all the facts., The Department of Justice would of course, through
the F.B.I., the Criminal and Tax Divisions and the United States Attorneys!
offices, be most likely to know the facts and the plans for prosecution.

For these reasons, it 1s my opinion that 1f any measure is to be
enacted permitting the granting of immunity to witnesses before either
House of Congress, or its committees, it should vest the Attorney General,
or the Attorney General acting with the concurrence of appropriate members
of Congress, with the authority to grant such immunity.

There remains for discussion two prinecipal objections to this pro-
posed leglslation which may be briefly considered here. Ones obJjection is
that when a witness 1s compelled to testify, even under the protection of
lmmunity from criminal punishment, he is not relieved from personal dis-
grace which attaches to the exposure of his erime., The answer tc this
objection is contained in a lend mark decision of thé Supréme:Court in

Brovn v. Walker:ﬂgf

"The design of the constitutional privilege is not to
ald the witness in vindicatipg his character, but to
protect him against being compelled to furnish evidence
to convict him of & criminal charge. If he secure legal

irmunity from prosecution, the possible impairwent
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of his good name is a penalty which it is reasonable
he should be compelled to pay for the common good."
The ressoning of this decision has nover been gquestioned, and has
only recently been approved by the Supreue Court.&i/
The obher chief objectlon to the proposed legislation 1s that while
e witness may receive lmmunity from federal prosecution, he may still
be subject to prosecution under state law, The Supreme Court has held
that this is not a valld objection to federal immunity laws. In United

States v, Mnrdock,gﬁ/ the Court sald on this point:

“This court has held that immunity against state prosecution

is not essential to the validity of federal statutes declaring

that a witpess shall not be excused from givieg evidence

on the ground that it will incriminste him, and also that

the lack of state power to give witnesses protection against

federal prosecution doz2s not defeat a state lumunity statute.

The principle established is that full and complete immunity

against prosecution by the government compelling the

witness to answer is equivalent to the protection furnished

by the rule against compulsory self-incrimination.”

In full recognition of the fact that the privilege sgainst self-

incrimination is ome of the most valuable prerogatives of the citizem, its
object is in wy opinion fully accomplished by the statutory immunity which

I have provosed,
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Accordingly, the Department of Justice will recommend to the
Congress in Jamary an immunity bill of the type I have described, which
protects the contitutional privileges of witnesses but will at the sanme

time ald materially in stamping out criminal and subversive activities,
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