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It is always a joy for me to Spéak‘before a bar association group, but
it is a particular pleasure to have this opportunity to appear here,

As my topic, I have selected a subject of broad national interest for
lawyers, namely, the Administrative Procedure Act for Federal Agencies,
commonlj known as the licCarran-Sumners Bill, which was enacted into law on
June 11, 1946. |

A knowledge of its provisions will assist you greatly in any problems
you may have with federal administrative agencies.

In discussing this topic, I uwsually find it necessary té'ﬁrace briefly
the history‘of administrative agencies in the federal government since some
people are under the impression that the administrative process ié évcreatﬁre
of the last few years, conjured up by alleged wild-eyed Bureaucrats.

I need not tell you that the administraﬁive process is as old as our
government, that at the very first session of the First Congréss under fﬁe

. ;
Constitution, the Congress passed laws involving the administration of cus-

toms and the regulation of ocean—-going vessgels--laws which are the antccedonts

of statubes now administered by.the Bureau of Customs in the Treasury Depart-

ment, that at that time Congress delegated to the President the power to.
meke regulations governing payments to invalid pensioners, that in 1796 pro-
vision was made for trading with the Indians according to such rules as the
President should prescribe.

I could go on illustrating how the growth of the administrative process
followed the path of the growth of the Unlonj; how, for example, the growth
of steam navigation zave rise to an act requiring the licensing of sfeémboat
operators; how the rapid expansion of railroads, with its attendanfievils of
discriminatory rate adjustments, irresponsible financial manipulation and
speculation, led to the creation of the Interstate'COmmerce Commission"

(Ovef)
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But, such a discussion is not necessary with a group of Colorado lawyers.

The Federal Administrative Procedure Act governs the administrative
processes of all agencies ol the federal government, and 1s not limited to
licensing functions,

It coveré éﬁéry phase of tﬁe administrative process, including rule mak-
ing, adjudication and licensing. -

The Federal Act will control the administrative porcesses of such power-
ful agencies as the Interstéte Commerce Commission and the Securities and
Exchange Commission, as well as the less known and less complex agencies, as
the Grazing Service of the Department of the Interior and the Grain Standards
Administration in the Department of Agriculture.

No agency, as such, has been exempted.

As you can‘see, it was quite a taék to formulate a bill which would
govern uniformly the procedures of all the agencies in the federal government
and, at the samé time, not affect adversely any one of them,

It reqpiréd much patience and deliberation.

For well over a year the bill was the subject of extended study and con~
sultation.

lly Department coilaborated with the Judiciary Committees of both Héuses
of Congress, at théir specific requesﬁ, in arriving at a final draft of the
bill which would be acceptable to all interests concerned.

Humerous drafts were dréwn, improved, modified, and revised.

Interesteé agencies of the government and outside bar groups were con=-
sulted.

The result -~ the Administrative Procedure Act -— may be described as a.

restatement of the law of due process for federal administrative agencies.



One of the main purposes of the Act is to assure that the public re-
ceives adequate information concerning every agency of the federal government.

Thus, section 3 of the Act requires each égency to describe its central
and field organization and the mannér in which‘the public may secure in-
formation or make submittals or regnests;

TFurther, each agency has placed in the Federal Register a statement of
aﬁﬁe‘éeperal course énd method by which its functions are channeled and de-
A termiﬁed, as well as a description of all formal and informal procedures it
uses., |

This reqpired statement under section 3 shcuid be of gréat assistance
to the members of the bar throughout the country. o

I remember.how.difficult it wasfiﬁdmxxy ihgténces for ﬁe, when I was in
private practice, to ascertain what proéedure to follow or what method to
pursue in comnection with problems which I had with federal agencies.

There sgemed to be-no authoritative source whiéh gave me the information
which I desired as to where to file papers or where to méke‘requests of the
agencies., |

I believe thet lawyers will no longer have this difficulty if they
.make use of the statementé appearing iﬂ the Federal Register>for each agency
of the government. .

It occurs to me that some of you may not be acquainted'with the gedefal
Register.,

Too few lawyers are aware of the existence of this publication.
The Federal Register is an official publication of the federal zovern—
ment in which are published all.Executive orders, Presidential proclamations,

and all documents of general applicability and leégal effect issued by any

coverment agency.

(Over)
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Congress has provided that the publication of a government resulation
in the Federal Register gives constructive notice of its contentsAso that,
for example, if an agency such as the Office of Price Administration fiies a
statement as to the prices to be charged for certain types of lumber, publi-
cation of this regulation’in the Federal Register is sufficient to put every-
one on notice. ‘ |

Thus, should a client of yours fail to abide by the price schedule so
published iﬁ the Federal Register, he would findkhimself in violation of the
criminal provisions of the Emergéncy Price Control Act, despite the fact
that he might have no actual knowledge of the regﬁlation.

The TFederal Register, published on September 11, 1946, is a particularly
interesting document in that it sets forth the oréanization and procedures of
government agencies in compliance with the provisions ofjsection 3 of the Act.

TFor example, if you should desire tp know the organization of my Depart-~
ment, you could refer to the Federal Régister of that date and you would
find that the Department of Justice is divided into various officés, divisions,
bureaus and boards, with a description of the major functions of each of
these units.

In addition, and probably more importaht, for your purposes, you could
ascertain whether a particular Assistant Attorﬁey Genéral has authority to
sebttle a case which &ou may have withAthe Department,

Thus, if the United States has a case against cne of your clients for
a sum not in excess of $50,000, .thec Assistant Attorney General ;n charge of
the Division which is handling the claim, has final authority to settle the

case with you.
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Then, too, the procedure for submitting an offer in compromise may be
found by reference to this issue of the Federal Register,

‘ For those having an interest in the lighter side of government activi-
ties, reference tq the 966 pages of this edition of the deerél Register,
printed in four sections, will show that the Virgin Islands Company, under
the general supervision of the Department of the Interior, is engaged in the
milling of sugar and the distillation of rum, as well aé operating a slaughter
house.

Should you iqtend to visit Alaska on vacation, you will be interested
in knowing that the Department of the Interior issues permits for fishing
and huntihg in that area.

Copies of the Federal Register may be obtained from the United}states
Printing Office. - .

Most large law libraries, however, have the Federal Register available
for reference.

The basic scheme of the Administrative Procedure Act is to classify all
administrétive proceedings into two categories, namely, rule making and
adjudication.

Rule making is the process whereby agencies make rules>and'regulations
to implement their statutory policy.

Provision is made under the Act for the public to participate in the
agency'!s formulation of rules,

Each agency will be required before it may adopt certain substanti&e
rules to give notice in the Federal Register of the contents of‘the ;ule it
proposes to adopt and to inform the public in what manner it may'participate

in the consideration of this rule, o
(Over)
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" The agency, thereupon, may conduct its rule making proceedings by allow-
ing the public to submit written views or aﬁgﬁments or to appear before it.
'4 ThLe other type ofyﬁrécéeding into which this Act separates administra-
tive orocedure is adjudication,
ﬁaﬁudicatioh'rélates to proceedings which sre adversary in nature.’ -
"fndividUal'édﬁﬁiiance or behavior is the subject matter of the proceed-
’inés.ﬂ -
Licencing is, by definition, a form of adjudication,
‘Nof all forms of adjudication, however, are subject to the Act.
The‘administrativeAProéedﬁre Act does not give the full story on the
administrative process, !
h It éeﬁs forth guides for conduct with relation to various types of
hearings and proceedings.
- .iﬁsbrder to have the complete picture on any particuldr’ problem with
which vou are working, you will have to resort, as you did before, to the
lﬁéitiCular étatute, 6: statﬁtes, which govern the agency with 'which you
héve buéiﬁéss.;
Let me point out what this means. The introductory sentence of sécticn
. 5 of the Act provides that "in every case of adjudication required by
statute to be determined on the reqord”éfter opportunity for.an agency hear-
Liﬁg;ﬁ an/égency must abide by the provisions as to hearing and decision
contained in sections 7 and 8 of the Act,
- 4in order tévdefefmine whebher the particular adjudication wiih which you
are‘coﬁcérned is éﬁbject to the Act, you would have to turn to the statute

under which the agéncy with which you are dealing has been established.
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If the agency statute provides that a hearing will be necessary and that
the agency's décision must be predicated cn the record adduced at the hear—
ing, then and then only will sections 7 and 8 of the Administrative Procedure
Act apply.

A concrete example should be in point,

Let us suppose that the National Labor Relations Board issues a com-—
plaint against one of your cliénts, charging him with engaging in an unfair
labor practice in violation of the National Labor Relations Aét,

Naturally, you would turn to the AdmihistratiVe Procedure Act to
ascertain whalt provisions of law it contains relative to adjudications.

Adjudications; you willyfind, are covered in section 5,

Section 5, as I have stated, covers only such adjudications as are
required by statute to be determined on the record after 0pportunityyfor
‘an agency hearing. Accordingly,'you would have to resort to the National
Labor Relations Act to ascertain whether an adjudication involving an un-
fair labor practice comes within the cbverage of the Administrative Procedure .
Act,

It so happens that such an adjudication under the National Labor
Relations Act is embraced within tﬁe statutory language of section 5 of the .
Administrative Procedure Act. |

| Now you could turn to sections 7 and 8 of the Adminisﬁrative Procedure‘
Act to ascertain what procedural rights your client will have under the Act.

Under sectbion 5, the agency is required to afford your client an

opportunity to settle the case without formal hearing if time, the nature

of the proceeding, and the public interest permit.

(Over)
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If it is not possible to settle the controversy by consent, the formal
provisions of sections 7 and & will apply.

Tris means that a hearing will be held, presided over by the agency or
by an examiner appointed under the provisions of the Administrative Prcecedure
Act.

Section 7 provides, in part, that your client will have the right "To
. present his case or defense by oral or documentary evidence, to submit-.k
rebuttal evidence, and to conduct such cross-examination as may he reéquired
for a full and true disclosure of the facts.!

. The transcript of testimony and exhibits is to constitute the exclusive
record for decision,

If the agency should rest its decisibn on official notice of a material
fact not appearing in the evidence in the record, your client will, on timely
request, be afforded an opportunity to show the contrary.

Under section 8, the examiner who presides at the reception of the
evidence is to render a decision.

His decision may become final if no appeal is taken by your client or if
the agency does not seek a review of the examiner's decision.

Further, provision is made that; in adjudications, there should be an
internal separation of powers in the agency so that the examiner who-pfea
sides at the hearing will not befsubject to the supervision of any person who
“has investigzative or prosecuting functions.

The examiner, moreover, is to perform no duties inconsistent with his
duties as an examiner,

To assure his impartiality and to grant him a measure of security and

tenure independent of the agency, no examiner is to be removed except upon
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good cause proved by the agency before the Civil Service Commission.

There are some other features of the Act which I should like to discuss
with youa

The question is often raised about lay practitioners practicing before
various agencies of the government.

The Interstate Commerce Commission, for example, allows special con-
sultants, such as transportation experts and accountants, to practice before
it.

There has been an independent movement for quite awhile to attempt to
restrict agency practice only to attorneys.

This Act does not attempt to regulate the practice of agencies in that
respect,

In fact, the Act provides specifically that nothing in it shall be
deemed "to grant or to deny to any person who is not a lawyer the right to
appear for or represent others before any agency or in any agency proceeding.'

Some lawyers also have objected to the requirement imposed by some

agencies that a lawyer before appearing before the agency must be admitted
to practice before the agency.
These ldwyers feel that admission to practice in the highest court of

any state should be sufficient evidence of their qualification to practice

before any agency of the federal government.
There is nothing in the Act to restrict agencies from requiring, as
some do now, special qualifications for practice before them.

In fact, the legislative history makes clear that Congress intended to

leave untouched the existing powers of agencies to control practice before

then,

(Cver)



-10 -

There is one provision which will satisfy all members of the bar, namely,

that agency subpoenas are to be granted to parties to an agency proceeding

upon request and upon a stabtement or showing of general relevance and reason-

able scope cf the evidence sought.

There has been much criticism, and in some instances justifiably so,
that agencies have issued subpoenas to their prosecuting staff with no
hesitation but wheén a private party has asked fbr a subpoena, he has found
it exceedingly difficult to obtain. - | ‘

Such a situétion should no longer exist., |

The section on judicialkreview of administrative action should be of
particular interest to you.

It covers the right of judicial review, the form of action, reviewable
acts, interim relief, and the scope of the court's power of review. Its-
provisions, while fully safeguarding the rights. of aggrieved individuals,
will noﬁ, in my judgment, hamper the proper conduct of adminiétrative
business. | -

Thus, there is no right to a review of any agency action which is by

law committed to agency discretion or where statutes preclude judicial review.

Courts are not to set aside agency findings unless they are found to be

arbitrary, capricious or otherwise not in accordance with the law.
Due account is to be taken of the rule of pmejiudicial error.

The bill thus enacts into statutory form thuse aspects of existing law

which are generally recognized as most sound and practical in their applica-

tion in the field of judicial review of administrative action.

The Administrative Procedure Act, in my opinion, can assure a reasonable

uniformity and fairness in administrative procedure.

4],
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It need not hamper the proper conduct of administrative agencies, pro-

vided the courts, in interpreting its érovisions,'will abide by the judgment“

of the Supreme Court that talthough the administrative process has had a
different development and pursues scmewhat different ways from those ofj

courts, " administrative agencies and courts Vare to be deemed coliaborative‘§i

instrumenfalities of justice and the appropriate independence of each Sﬁou1d ‘

be respected by the other,”

e
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