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The Fifth Amendment t0 the Federal Counstitution provides that no
person '"shall be compelled in a criminal case to be & witness agalnsct
himself,” The courts have construed tais provision to mean that a
person may remain mute before a Congressional Committee, a grand Jjury
or trial court, if a criminal charge, no matter how remote, may
possibly be asserted agalust him with respect to any matters as to
which he 1s questioned. Subversives and criminals have been gulck to
rely upon this provision which was writtem into our Constitution to
protect law-abiding citizens against tyranny and despotism,

Many former federal employees and merbers of the armed services
holding key Jjobs have also refused to answer the $64 question about
their Communist affiliations, The problem 1s & live ome too before
universitles, and other private and public schools, where professors
and teachers have clalmed thelr privilege in refusing to testify as to
their previcus and present assoclations, The abuses to which the con-
stitutional privilege has been put by the long parade of witnesses sug-
gests the desirsbility of reviewlng the subject to determine whether 1t
1s possible to strike a fair balance between the Government's right to
obtalun vital information and the iadividual's right not to incriminate

himself.
In discussing thils important problem with you, I plan first to

deal with the history of constitubtional privilege and the exchange of
imminity for 1t; second, the function of Congressional investigations
and how they as well as courts and grand Jjuries have been thwarted by
resort to the privilege; <third, pending proposals before Congress for
an exchange of immunity for privilege and my suggestions for improvement

of these proposals,
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first, a few words about the history of the privilege.

The privilege aza et self-ircrimiratiorn has de=ep roots in early
Inglish historv. The tyranny of Charles I durirg the years 1629 to
1640 in dealing with nou-conformists, ard the Star Chamber proceedings
in which innocent persons were tortured into confession of crimes
which they did not commit, engendered such heostility among the people
that strong demands were made o exnd compulsory testimony as far back
as 16&7.‘l By early 1650 the privilege against self-incrimination was
g0 well established in the common law of Ingland that it was rever
even tﬁought necissary by an Trglish Parliament to pass an act touch-
ing the matter'g'

Hith this heritage 1t was rot surprising that the early settlers
in America flercely resisted a2ttempts of the Governors of the Royal
provinces to resort to compulsory testimony for coercing confessions.i/

By the time of the formation of the Union, the principle that no
person could be compelled to be 2 witress against himself had become
fixed in the common law, It was regarded then as row, as a protection
to the innocert as well as to the gullty, ard en essentisl safeguard
against unfourded nnd tyrannical prosecution.

The privilege was not ircluded ir the Federal Constitutior as
originally adopted. Cubsequently it was placed in one of the group
of ten Amendments recommended to the States by the First Congress, and

by them adopted, Since then, all the States of the Union have included

the privilege in their Constitutions except New Jersey and Iowa where
£

2
the principle prevails as part of the commor law.
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During the development of the privilege agailnst self-incrimination,
there was experimerntation with statutes granting immunity in exchange for
compulsory testimony. In 1857, an act was passed by Congress granting a
complete legislative pardon for any fact cr act as to which the witness
was required to testify.é This provisicn of the bill waes emended five
years later when it was found to have worked greater evil than good.

It was a Senator from Illinois, Senator Turrbull by name, who was
largely responsible for its amendment. In debate, Sernator Turrbull
graphically demonstrated that the Act offered inducement for the worst
criminals to appear before an investigating committee to obtain immunity
from their crimes. As an exaumple, he pointed to “e man who stole two
millions in bonds, if you please, out of the Interior Department. What
does he do? He gets himself called as a witness before one of the in-
vestigating committees, and testifies something in relation to that matter,
and then he cannot be indicted.” Senator Turnbull then went on to show how
the clerk who purloined two millions in bonds from the Interior Department
was discharged, and the indictment against him quashed merely because of
some statement in reference to the matter before an investigating committee.

Shortly theréafter the legislative pardon was withdrawn, and an im-
munity statute was enacted which provided in part that "no * * * evidence
obtained from & party or witness ¥ * ¥ ghall be * ¥ #* uged against him
* ¥ % in eny criminal proceeding.“Z/ Under this statute it was merely
the testimony itself which could not later be used in any criminal pro-
ceeding agalnst the witness, but the immunity did not extend to other

matters to which this testimony might indirectly lead. This partial



immunity statute was soon challenged in the case of Counselman v.
Hitchcock, §/ and the Supreme Court agreed that it was invalid for fail-
ing to provide the same complete protection as the constitutionsl privilege
which the witness was required to survender.

To meet the objection raised in the Supreme Court's decision in the
Hitchecock case a clause was thereafter included in the Act relating to
proceedings before the Interstate Commerce Commission, in terms broad
encugh to furnish absolute immunity from prosecution in the Federal
Courts.”

Sustalning the validity of this immunity statute, the Supreme Court

10/
in Brown v. Walker in the year 1896 ruled that it fully accomplished

the object of the privilege, and therefore it was adequate to prevent the
witness from asserting his right to claim immunity.

Thereafter, the Immunity Act relating to the Interstate Commerce
Commission was incorporated in temporary wartime measures and in
virtually all of the major regulatory enactments of the Federal
Government.;&/ To guard sgainst unwise use of their authority, these
regulatory agencies .have foilowed the practice of consulting the Attorney
General and getting his approvel before granting immunity to witnesses.

From what has been sald, you can readily see that there is nothing
novel about immunity legislation. Indeed, many States have also enacted
laws which provide immunity from prosecution where a witness 1s compelled
to testify.

This shift from privilege to immunity statutes reflected in part the
view of some attorneys and legal scholars that privilege against self-

12
incrimination was somewhat outmoded and should be strictly 11mited.'“/



As great a guardian of individual rights and liberty as

Mr. Justice Cardozo observed in speaking of the privilege of
immunity’from compulsory self-incrimination: '"This, too, might

be lost, and Justice still be done. Indeed today as in the past
there are students of our penal system who look upon the immunity
as & mischief rather than a benefit, and who would limit 1ts scope,
or destroy it altogether. No doubt there would remain the need to
give protection against torture, physical or mentgl. * ¥ ¥ Justice,
however, would not perish 1f the accused were subject to a duty to
respond to orderly inquiry."ig/ There are other jurists and legal
commentators of distinction who feel that it would be abhorrent to
principles of a free government to compel a person to testify even

1b/
upon an exchange of full immunity.

With this background before us, I come now to the need for
exchanging immunity for compulsory testimony in light of our
recent experience with Congressionsl investigations into sub-
version, crime and corruption. The history of Congressional
investigatory powers, Just like the privilege against self-

15/
incrimination, goes back to the earlist days of our history.



Unlike the privilege, however, the Ccastitution does not ex-
pressly provide for any Conzressional power to lnvestigate.

It 1s considered as an implied poygr egsential to carry out

the general legislative function.i'

Congressional investigation committees have traditionally
been regarded as having these principal functions:éz/ to
secure informaticn by which Congress may exercise an informed
Judgment in legislating wisely; and to check administrative
agencies for determining whether they are properly enforcilng
the law and juldiciously spending the public funds. For these
purpcses, Congressicnal Committees may summon witrnesses and 5
require thelr testimony under penalty of contempt proceedings.ép/

But a Congressional hearing is not a trisl, Its function is
primarily to ascertain facts, and not to decide on the guilt
or innccence of the witness.

In recent years many of these investigating committess have been
particularly concerned in alerting the American people to the nature
of subversive and other criminal activities; the many forms that
these activities take; and how they threaten the democratic processes.

Some persons have been critical of these investligations, clalming
that they restrict freedom of speech by stigmatizing expressions of

19/
unpopular views. Freedom of gpeech, they say, implies freedom not to



speck ot all, even under legal compulsion. Since wide publicity is
given to these proceedings by newspapers, radio and televigion, the
complaint is also that these persons investigated are exposed to
poscible insult, ostruciom and loss of employment. It is urged that
mere mention of a person's name in connection with an investigation
that has wide-spread news volue may create a distorted and unfair public
impression.gg/Another point made is that "pro?f of innocence may never
catch up” with public "assertions of guilt.”gi/It is aleo saild that if
these persons decline to profess any statement of belief before a com-
mittee they invite punisimanut for contempt.gg/

Unquestiocnably, every effort should be exerted to protect the right
of our people to speak and think freely. As Chief Justice Hughes has
well said;

“"The greater the importance of safeguarding the community
from incitements to the overthrow of our institutions by force

and violence, the more imperative is the need to preserve inviolate

the conatitutional rights of free speech, free press and free

asgembly in order to maintain the opportunity for free pelitical
discussion, to the end that goverument may be responsive to the
will of the people ind that changes, if desired, may be obtained
by peaceful means."ﬁg/

We should dread the doy when the people could justifiably become
wary of expressing unorthodox or unpopular opinions or where rumor and
gossip are accepted as substitutes for evidence.

As against these threats to our precious liberties, we must also

weigh the possible harm to the public safety and welfare, without which

there can be no liberty for anyone. While the rights guaranteed by the



First Amendment may Eot be curtailed, abuse of these rights may
properly be curbed.g—/

In his time, Abraham Lincoln expressed the problem in these
distressed words: ‘'Must a govermment, of necessity, be too strong
for the liberties of its own people, or too weak to maintain its own
existence?“gz/The pame problem is with us today. Obviously, if Congress
is to legislate wisely with respect to subversion, and other crime and
corruption, it must not be obstructed from learning who are its
leaders, organizers and members; the nature and scope of thelr activi-
ties; the character and aumber of their adherents.

I know of no constitutional right of privacy which immunizes a
person from giving evidence where an inquiry is conducted by a legally
constituted Congressional committes, The person owes this duty es a
citizen just &8 he owes the duty to furnish relevant and truthful
testimony in a court of law or grand Jury. He violates his duty as a
citizen when he suppresses the facts concerning criminal activity known
to him. So long as the questions are pertinent and germane to a lawful
ingquiry of Congress, the individual is not relieved from answering
because they delve into his private affairs, gis previous utterances,
or his affiliations, political or otherwise.g"/The constitutional
guarantee of freedom to express one's views does not include immunity
from Congressional inquiry as to what one has said, subject to one's
privilege against self-incrimination.

Reference to several cases within the last few years demonstrate

how effectively Congressional Committees, courts and grand juries have



been blocked in their efforts to uncover subversion, as well as other
criminal activities because of reliznce by witnesses upon their
privilege.

In one case the witness upon ground of privilege refused to answer
questions before a grand jury as to whether she knew the names of the
State officers of the Communist Party of the State, what its table of
organization wae; whether she wes employed by it; whether she ever had
possession of Communist books; and whether she turned the books over
to any particular person. At the time, the Smith Act was in effect,
making it a crime for any person, knowing its purpcses, to be a member
of any group vwhich advocates the overthrow of the Government. Upon the
refusal of the witness to testify, she was found to be in contempt of
court and sentenced to imprisomment for one year. The Court of Appeals
affirmed.

However, the Supreme Court felt that her answers might furnish
a2 link in the chain of evidence necessary in a prosecution under the
Smith Act, and that the witness was privileged to refuse to furnish any
such link. Accordingly, it unanimously reversed upon the ground that
"prior decislons of this Court have clearly established that under such
circumstances, the Constitution gives a witness the privilege of
remaining silent."gZ/

In the same way, a Federal grand jury was prevented from obtaining
information in its investigation of narcotic and White Slave traffic as
well as bribery, perjury and other serious Federal violations., The
witness stood upon his privilege agalnst self-incrimination in refusing

to respond to questions as to what he did for a living and whether he



knew certain named pevsons. Here again, Jjudgment of imprisomment

for contempt was upheld by the Court of gppeals, but reversed by the
Supreme Court with one Judge disscntinggn/upon the ground that any
other conclusion would seriously compromise an important constitutional
liverty. In this case the court held that the defendant could refuse
to answer quesliions innocent on their face since it appeared from the
climate of the investigatlion and the publicity given defendant's
alleged criminal ectivity, that his answers might implicate him in

some federal crime.

In another case, a Congressional Committee attempted in vain to
obtain information from a witness relating to the names of persons en-
gged in the manufacture and sale cf gambling equipment and other
matters. Tinally, exasprerated chief counsel for the bcmmittee said:
"Let the record show that the witness just sits there mute, chewing
gum, saying nothing."

The witness was found guilty of contempt of court and sentenced
to six menths in Jail but judgment was reversed on appeal. The Court
of Appeals declared that the methods used by the Committee for examina-
tion of witnesses constituted a triple threat: "answer truly and you
have given evidence leading to your conviction for a violation of
federal law; answer falsely and you will be convicted of perjury; refuse
to answer and you will be found guilty of criminal contempt and punished
by fine and imprisonment."fg/ln the opinion of the court, the predica-

ment in which the witness was placed was contrary to fair play aand in

direct violation of the Fifth Amendment.
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These decisions could be multiplied and undoubtedly represent
prevailing law. Almozst every heinous crime on the law books, com-
mitted by individuals or by groups, remains uncovered because of the
privilege against self-incrimination. But it is in the area of sub-
version and disloyalty particulzarly that the privelege has a "fizld
day." It is here that legislative committees and grand jurles are
held at bay for years from lcarning which leaders are plotting the
country's destruction, merely because witnesses are relieved of giving
essential information upon the ground of privilege.

It is little wonder that law-ebiding citizens frequently are heard
to say that subversives and cother wrongdoers are unduly coddled by
existing law. They express amazement that the Congress and the Courts
should continue to put up with subterfuge and concealment in place of
truth at a time when the peril from Copmunism is so great and when
crime 1s so rampant. They earnestly urge upon us the vital need for
modernizing the legal weapons for fighting subversion cnd crine.

These pleas of the pecple for more dirastic action against sub-
version and other misconduct have not gone unheeded. GSome States and
cities provide for the dismissal c¢f public employees who refuse to
testify on grounds of self-incrimination or vwho refuse to walve im-
munity from prosecution.ég/

Some States prescribe loyalty oaths for admission to the Bar which
go beyond the traditional promise to uphold the State and National
Constitutions.§;/

Some States and municipalities have passed statutes requiring
affidavits of puhl%c employees that they are not and have never
been Communists.ég,Some States make ineligible to teach in any public

school a person who was a member of an organizatiorn which advocates the



33

overthiow of the Government by force. Some of these statutes have been
upheld as valid by the Supreme Court, including the provision of the

New York State law which provides that mermbership Ly & person in an
organization listed as subverslve by the Bcerd of Regents shall constitute
prima facie evidence of disqualification for employment in the public
schools.ié/This wag the so-called Feinberg Law aimed at protecting the school
childrven of New York against teachers who were spreading communist propoganda.
The poisonaus propaganda was sufficiently subtle to escape detection in the
class room. The New York Legislature recognized that while the schools must
attract and protect the critical minds, the schools were not sanctuaries for
those who were committed to follow in the footsteps of Klaus Fuchs. It sought
the next best solution by excluding from teaching those affiliated with certain
orgnnizations listed by the Board of Regents which advocated the overthrow

of the government.

One of the main constitutional objections to the law waas that it vi-
olated the First Amendment by creating an atmosphere of fear which would
inevitably stifle freedom of speech. The Court, in an opinion by Judge
Minton, formerly of the Court of Appeals for this Circuit, rejected the con-
tention that the lav interfered with free speech since persons "have no right
to work for the state in the school system on their own terms. They may work
for the school system upon the reasonable terms laid down by the proper

authorities of New York. If they do not chovse to work on such terms, they y
36

are at liberty to retain their beliefs and associations and go elsevwhere."

The Supreme Court was also wholly unimpressed by the contention that
the law condoned guilt by association contrary to democratic concepts of
Justice. On this point the Court said: "5 teacher works in a sensitive area
in a school room. There he shapes the attitude of young minds toward the

gociety in which they live. In this the state has a vital concern. It must



preserve the integrity of the schools., That the school authorities have
the right and duty to sacreen the officials, teachers and their employees as
to thelr fitness to maincain the integrity of the schools as a part of an
ordered society, cannol be dcubted. Onet!s assoclates, past and present, as
vell as one's conduct, may properly be considered in determining fitness
and loyelty. From time lmmemorial, one's reputation has been determined by
the company he keeps. In the employment of officials and teachers of the
school system, the state may very properly inquire into the company they
keep. "31/

The Federal Govermment zlso has taken effective measures to protect
the interests of national security. One long step forward in thet direction
was to enact legislation requiring non-Communist affidavits from trade
union leaders whose unions wanted to resort to the advantages of the Taft-

38/

Hartley Act.  The purpose of this requirement was to prevent disruption of
industry in obedience to Communist Party orders.ég/lf the union leader's
affidavit was false, he could be sent to jail.

The Federal Goverrnment has also tried its best to "clean its cwn
house." On April 27, 1953, the President by Executive order established
his security requirements for employment so that persons employed by the
Federal Goverument will be ifliable, trustworthy, of good character and
loyal to the United States.yg/On October 13, 1953, the President amended
his Executive order so as to provide that where s government employee refuses
to testify before a Congressional Committee regarding charges of his dis-
loyalty or misconduct, an agency may take this factor into consideration
in determining whethe:r the Feyson's continued employment is inconsistent
with the national security.il’This emendment to the Presldent's Executive
order is in accord with my opinion that a government employee who claims

privilege in a Congressicnal investigation may be too much of a risk to be

retained in Federal Service.
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A recent Senate Report entitled "Interlocking Subversion in
Govermment" 42/ fully documente how former goverrment employees were
able to spin their web of inirigue in positions of influence, The
Report states:

"he subccmnittee examined in public sesgion 36 per-
sons about whom it had substantial evidence of'membership
in the Communist underground in Government., All of them
invoked the fifth amendmant and refused to answer questions
regardirg Communist membership, on the grounds of self-in.
crimination. Many refused even to ackxnowledge their own
signatires on official Government documents, in which they
had sworn to nonumembershlp in the past.

"Almoet all of <ihe personz expcsed by the evidence had
some connection which could be documented with at least one--
and generally several..other exposed persons. They used each
] other's names for reference on applications for Federal em-
ployment., They hired each cther. They promoted each other.
They raised each other's salaries. They +transferced each
otlier from bureau to bureaun, from department to department,
from congressiomal committee to congressional committee,
They essigned each other to international missions, They
vouched for each other's loyalty and prctected each other
when exposure threatenzd. They often had commoen living

quarters. % % *!



Supprgssion of truth in any case is bad enough. In no event
can it be Justified by a Government employee or applicant for Govern-
ment employment in the face of a Congressional inguiry where the
interests of the national secwrity are at stake. No one denies that
the Government employee or epplicant for such employment may con-
stitutionally claim his privilege against self-incrimination. On
the other hand, no one has a constiﬁutional right to a Government
Job, 4/ True, the Supreme Court has held that the '"constitutional
protection does extend to the public servant whose exclusion pursuant
to a statute is patently arbitrary or discriminatory.” éf‘/Bui:., in
my opinion, there is nothing eilther arbitrary or diseriminatry sbout
dismissing a federal employee where he refuses to waive the privilege
against self-incrimination guaranteed him by the Constitution, We
find an analogous situation presented In the recent decision of the
Supreme Court in Orloff v. Willoughby. 45/ In that case, the peti-
tioner. a physiclan, was denied a commission in the Army, prineipally
for the reason that when asked whether he was a member in any Communist
organizations he replied, "Federal Constitutional privilege is claimed."
In ite opinion through Mr. Justice Jackson, the Supreme Court sald: .

"It is argued that Orloff ls being punished for hav-

ing c¢laimed a privilege which the Comstitution guarantees,

No one, at least no one on this Court which has repeatedly

sustained assertion yy Commniats of the privilege against

self.incrimination, questions or doubts Orloff's right to

withhold facts about himself on this ground, No one be-

lievea he can be punished for doing so. But the question

15



is whether he can at the same time take the position that

to tell the truth ahout himself would ineriminate him and

that even so the President must appoint him to a post of

honor and trust. WYe have no hesitation in answering that

question 'No,!" ‘

There is no law which requires the Govermment to sit supinely by
until the suspected employee has been convicted of disloyalty or other
similar misconduct inconsistent with the interests of the national
aecuri@y_ before it can scparate him from the Government service. There

is no law which requires the Govermment to assume or endure guch a risk,

As wag pointed out in an apt cease by the Supreme Court in American

Communicationa v, Douds, speaking through the beloved late Chief
Justice Vinson,

"That (first) emendment requires that one be permitted to

believe what he will, It requires that one be permittied

to advocate what he will unless there is a clear and

present danger that a substantial public evil will result

therefrom. It does not require that he be permitted to be

the keeper of the arsensal."

I have not overlcoked the fact that the loyalty and honesty of
the averwhelming majority of all Government employees is beyond ques-
tion. But their good reputations amnd character are far better pro-
tected from unwarranted criticism when we root out the few who are

47/

unreliable and disloyal,

16



What the eritical situation of owr time calls for is a law com-
pelling testimony within the fremework of the Constitution, The an-
swer +to this need is immmnity legislation which will be as broad as

48/

the privilegs wiich is supplented. Then if a person is adjudged
in conterpt for refusing to testify before a Comgressional committee,
he will know that the Judgment of contempt will more likely stand up
on appeal free from constitutional challenge.

At the same time, the law will also provide more adequate pro-
tection for the witnses.

At presant the witness is in a "box" so to speck., The witness
is not excused from answering merely becausc he believes his answers
will incriminate him, "Bis say-so does not of 1tself establish the
hazerd of iacrimiaation." &/ Where he claims his privilege, It is
the function of the jucge to detsrmise whether the silence of the
witness ig Jjustified or whesther the danger to be apprehenced is too
remote to be substantial. To save himself from being held in con-
tempt. the wiiness may oftcn Ve compédied to disclioss thoge very

/
facts whilch he claims are privileged. 29

Witneeses are elso alded by a brosd immunity statute in still
another way. Under our law, unlike that of England's, disclosure of
any incriminsting fact constitutes a waiver of the privilege as to de-

51/

tails concerning that fact. Having made a partial disclosure of

17
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facts, the witness loses the right to cease answering interrogations
and rely upon his privilege at a iater point in his testimony.

In one case, the defendant freenr disclesed that she was Treas-
urer of the Communist Party in Colorado, and testified that she had
given the books of the party to enother person, When agked to di-
vulge the name of the latter, shfii refused upon the ground that the
answer might incriminate her under +the Smith Act. Affirming her
conviction for contempt, the Supreme Court, speaking through Chief
Justice Vinson, said:

"Since the privilege against salf-incrimination
i)r;asuppoaes a real danger of legal detriment arising

from the disclosure, petitiomer cennot invoke the

privilege where responge to the specific question in

i1ssue here would not further ineriminate her. Diselo-

sure of a fact waives the privilege ss to detalls.” 2/

This decision leaves the law in a rather ancmolous position for the
witness. A witness who refuses to answer all questions and fails to
cooperate to any extent may be protected by the ¢laim of privilege.
But there is no equal protection afforded by the decisions to the
witness who commences to cooperate but stops at a point vhere further

54/

digelosure may ineriminate him.

18



Moreover, if the witness refuses to answer on the ground that
Congress has exceeded 1ts powers or that the inguiry is lacking in
pertinancy, he construes the law at his peril. If mistaken, his good
faith error of law constitutes no defense to fine and imprisonment.zé/

Then again, it is claimed by some that a person's election to
remain silent upon the ground of privilege does not necessarily mean
he has anything sinister to hide. There are undoubtedly scme people of
sincere principle who refuse to disclose information to authorized
investigating authorities because of thelr feeling that no Qne has any
right to inquire about their beliefs even 1f germane to the inquiry at
hand.zé/There are other persons who refuse to answer because they feel
their recollections of events long past are feeble, and that falsechood
even on trivial or irrelevant matters may subject them to a charge of
perjury. There are still others less Innocent who say thet coereing
them to testify under psin of contempt "resembles the Soviet tactic of
requiring those guilty,~not only to pay for, but also to proclaim their
guilt." 21/

The use of broad immunity statutes serves toc remove the dangeré
mentioned for the innocent, and operates sa an incentive for the guilty
to tell the truth,

There are already two proposals pending in Congress which seek to
compel the answer by witnesses of questions put te them before Con-
gressional Committees, grand juries or courts. In exchange for this
compulsory testimony, the witnesses will obtain complete immunity from

prosecution.
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58/
One Bill 1s 5. 565. This proposal grants immunity to witnesses

before a grand Jury or court of the United States when in the dis-
cretion of the Attorney General, it 1s necessary toc do so in the public
interest. In exchange for this immunity, the witness is compelled to
testify and to produce his books, papers or records., S. 565 uses
broad immunity lenguage in steting that the witness shall not be
prosecuted on account of any transaction, matter, or thing concerning
which he 1s compelled, after c¢laiming his privilege, to testify or
produce evidence.

In this respect, S. 565 is almost identicsl to the immunity pro-
vision sustained as valid by the Supreme Court asg far dback as 1896.22/
This Bill does not extend the immunity to witnesses before Congressional
Committees.

60/ 61/

There are other Bills pending, S. 16, and H. R. 2737, with equally
broad immunlty authority. The Senate has passed its Bill, but the House
Bill still awaits action. Both these Bills grunt immunity to witnesses
before Congressicnal Committees, but not to witnesses before grand
Juries or courts.

The proposed Bllls are worded so that the witness will not get an
"inmunity bath"” merely by testifying. He must first raise specifically
his claim for privilege, and thus put the Committee on notice whether
for the greater good the witness should be required to testify ang
given immunity, or whether he should be excused from testifying.éz/

However, the dlscretionary power to grant the immunity 1s not vested

in the Attorney General but lies with the body conducting the investigation.
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If the proceeding is one before one of the Houses of Congress, then
a majority vote of the members present is necessary. Under § 16,
if it 1s a proceeding before a committee, two thirds of the members
must vote to grant the immunity. In that event the two-thirds vote
must include at least two members of each of the two political parties
having the largest representation on such committee. The House Bill
does not provide for notice to the Attorney Genersl of the proposed
grant of immunity. The Senate Bill provides for one week's notice to
the Attorney General of the proposel, but if the latter falle or re-
fuses to assent to grant of immuniiy 1t may be conferred by majority
vote of elther House. It 1s hoped that this legislation will only be
resorted to where full disclosure by witnesses is deemed of greater
importance than the possibility of punishing them for past offenses.
By permitting one or several criminals to escape prosecution, the
larger public peril contained in a gang of criminsls or in their
leaders may be uncovered, and the guillty brought to justice.

The legislative proposels mentioned have much to commend them.
In my opinion, these bllls would better achieve their purposes if they
required the concurrence of the Attorney General in the granting of any
immunity to a witness by a Joint Congressional Committee or either Hcuse
committee, or by Congress. The Attorney General is the chief legal
officer of the Govermnment of the United States. As such, it is his
responsibility to prosecute persons who offend the criminal laws of the
United States. This responsibility must be coupled with zadequate

suthority to permit its discharge. It would seem to be more advisable
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for the Attorney General who has immedlate knowledge of a criminal'’s
background and propensities to decide whether immunity should be

granted for such a person. To allow tke Attorney General to participate
in the ultimate decision as to wvhether immunity should be granted would
not impair Congressional investigations in the fields of internal
security, ¢rime and corruption. Nor would it discourage witnesses

from providing information of importance to the investigation if the
Attorney General's permission was required before immunity was granted.

On the other hand, if these Bills were enacted in their present
form, they might subject members of Congress to undue pressures for
granting immunity to c¢riminals who are ineligible to receive it. Aleo,
they could very easily cause embarrassment to Congress by impeding or
blocking prosecutions planned by the Department of Justicg on any matter
even incidentally testified to upon these 1nvestigations."§/

The unfortunate experience which Congress had as far back &g 1857
in granting immunity without concurrence of the Attorney Genera:l._'If should
teach that & similar course of action may be marked by even greater
fallure today. The witness might readily turn this division of authority
between Congress and the Department of Justice to his advantage by
cbtaining an immunity from the legislative committee or from Congress
over the cbjection of the Attorney General. Thereafter he would be
free to testify concerning a broad area of activities without fear that
he could be held to account criminally for other violations however

unrelated to the matter under investigation.



Thus, for example, a Congrecsional Committee or Congress might
furnish immunity to & person to obtain his testimony about his 11llicit
traffic in slot machine operations between states. This person may also
be gnuilty either of esplonage or subversion or of selling narcotics to
youngaters as to which an indictment is soon to be obtained. To fore-
close prosecution on thece more serious crimes, the witness would be
glad to volunteer information on his other activities if he knew in
advance that immunity would follow for all of them. Therefore, greatest
care must be exercised in granting Imnunity, and then only upon a fully
informed Judgment of all the facts. The Department of Justice would,
of course, through the Federal Bureau of Investigation, the Criminal
and Tax Divisions, and the Unlted States Attorneys' offices, be most
likely to know the facts and the plans for prosecution. Concurrence
by the Attorney General in conferring the immunity would also enable
the Department of Justice to maintain its responsibility for the proper
administration of the criminal law.

The provision in S. 16 for one week's notice to the Attorney General
of the proposed grant of immunity does not fully cure this Bill of its
wveakness in failing to require his affirmative concurrence in every
case. Experlence indicates that at times the views of the person vwho
is charged with prosecuting criminals are disregarded by Congressiohal
Committees. For example, the successful criminal conviction obtained
by the Department of Justice of the internal revenue collector in one of
the largest clties was recently nullified because of the action of a

House Committee in holding widely publicized hearings in the district in
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65/
which the trial subsequently took place;"- These hearings took place

over the strong objection of the Department of Justice that the pro-
posed hearing would be of prejudice to the defendant on the trial

which was about to be initiated and would injure the Govermment's case
in disclosing its evidence. In reversing the convictilon, Chilef Judge
Magruder observed that the character of the defendant was blackened

and discredited as the day of trial approached because of the publicity
"invited and stimulated" by the Committee over the radio and television.
Thus, mere advance notification to the Attorney General of a proposed
grant of immunity would never be a guarantee that the Committee would
be guided by the views of the Attorney General.

S. 16 and H. R. 2737 would also more readily carry out the aim of
obtalning evidence against leaders of subversion and criminal enter-
prises; 1f provision for immunity were granted to obtain testimony
not only before Congressional Committees, but llkewise before courts
and grand jurles,

For these reasons, it is my oplnion that 1f any measure 1s to be
enacted permitting the granting of immunity to witnesses before either'
House of Congress, or its commitiees, it should vest the Attorney General,
or the Attorney General acting with the concurrence of appropriate members
of Congress, with the asuthority to grant such immunity, and if the testi-
mony is sought for a court or grand Jjury that the Attorney General alone
be authorized tc grant the immunity.

There remain for discusslon two principal obJections to this pro-

posed legislation which may be briefly considered here. One objection
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iz that vhen a witness 1s compelled to testify, even under the protec-

tion of immunity from criminal punishment, he is not relieved from

personal disgrace vhich attach2s to the exposure of his crime. The

answer to this objection is contuined in a land mark decision of the
66/

Supreme Court in EBrown v. Walker:

"The design of the constitutional privilege 1s not to aid the

witness in vindicating his character, but to protect him

against being compelled to furnish evidence to convict him

of a criminal cherge. If he secure legel immunity from prose-

cution, the possible impairment of his good nsme is a penalty

which it is reasonable he should be compelled to pay for the

common good."

The reasoning of this decision has never beﬁ? guectioned, and has
only recently teen approved by the Supreme Court.'z/

The other chief objection to the proposed legislation is that while
a wltness may receive inmunity from federal prosecution, he may stiil
be subject to prosecution under state law. The Supreme Court has held
that this is not a valid cbjection to federal immunity laws, since the
self-incrimination clause in the Fifth Amendment operates as a limita-

68/

tion on the federsl government only. In United States v. Murdock  the

defendant was indicted for refusing to answer gquestions of a revenue
agent relating to certain income tax returns. The refusal was based on
the plea that hies answers might incriminate him in a state court. The

Court said on this point:

- 25 -


http:cut:i.on

"This court has held that immunity against state prosecution is
not essential to the validity of federal statutes declaring that
a witness shall not be excused from giving evidence on the
ground that it will incrimipate him, and also that the lack of
state power to give witnesses protection againat federal
prosccution does not defeat a state immunity statute.”
Similarly, a witness before a state tribunal cznnot refuse to
answer because of the threat of federal prosecution.—g/ However, the
Federal District Court in Ohio recently held in United States v.

79/
Di Carlo  that the defendant had the right to assert his privilege

because of possible prosecution under state law, since the Senate
committee was authorized to investigate vioclations, not only of the laws
of the United States, but a2lso of the states.zi/ The Murdock cuase was
distinguished upon the ground that the denger of state prosecution in

that case was remote and uncertain, while in the Di Carlo case the

danger of state prosecution was imninent and real.

72/
The Di Carlc case has been received with mixed comment. It has
T '7-:/
L
not been followed so far as ws krow. It appears to be contrary to de-

cisions of courts of appealsuwhich have consistently adhered to the prin-
ciples of the Murdock case.z‘/ In my opinion, this decislion of a district
court does not detract from the binding effect of the Supreme Court's de-
cision in the Murdock case.

The Department of Justice will recommend to the Congress in January
an immunity bill of the type I have described, which protects the consti-
tutional privileges of witnesses before Congressional Committees, courts

and Jjuries, but will at the same time zid materislly in stamping out

criminal and subversive activities.
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