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LeTEDIATY PROBLEIS FOR TH BDAR

ir, Pre cers of the MHew York County Lewyers' Association,
T b

As, of course, you are aware, the Denartment of Justice has, for
noarly a year, been conducting what is popularly krown as "a campaign against
¢rime,® Ilanifestly, the situation is one calling for unusual and intensive
effor:,

ihe cost of crime has cast upon the people of the United 3tates an
annual burden of appalling proportions. In nearly every sizable comrmunity
throuchoat our country heavy tribute is exacted from honest enterprise by
the reats and violence of the racketeer, Roving criminals, enjazed in
various kinds of predatory offenses, coustitute a serious menace to life,
property, and personal freeden, nstructed as o the‘relative security which
lieg in the twilight zone bhetween Federal and State §uthority, these roaming
groups seex safety there - and all too often find it,

lioreover, it must te confessed tuat there oxisis a dist?essing break-
Gowr. of the law enforcement agencics in many varts of our land, Interwoven

B

th these various factors are to be found the subitle and evil influences

wi
which charcecterize the alliance between the lower grade of vpoliticians and
the criminzl clasces, We are forced, also, to recogunize the fact that cer-
tain members of the bar, skiriting close to the verge of criminality, permit
the cloak of our profession to protect notorious enemies of society,

I do not pause to dismcuss the manifold aspects in which the crime prob-
lem preseats itself, It is enough to say that there is no question conf;ont~

the American pecple which is of more immediate and vital consegquence.
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irmortant business ol weeting this emersency some

denree of leadership must te afforded by can deal with the

gubject with a fair deiree of authority, and with a nation-wide approach, It
is for this reason that I have felt that a high duty rested upon i Depart-~

tice,

I have net entered into this matter impulsively or with any 1llusions,

T have fully reclized thot it oresents difficulties which cannot be solved by

Altk

<t

Presunposes a

coup or by sporadic and intermittent sitacik, I

cupmorted and encourased by the earncst coonera-
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of Justice smet un 2 snmecial division o
We strove, also, to bring aboubt a more

epirit botween the Federal und loccl law

shest consequence, We have
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accncles, This was o watter of ¢

rove our selenvific facilities, sireupthen our crranization,

advance the training of owr personnel end, . last but not least, stiffen our

own uoraie. I am hanpy to renort that the resulits already ackieved have lLeen

e

distinetly rratifying.

N

ne Senate

~f

e Devartrient of Justice, (in collaboration with t

resresented so efficiently by Seanators Copeland, imurphy

o)

and Vandeunberg), has cauvsed to be presented to tlhe Conpress o "twelve point
program” of proposed laws, I do not pause to dLSCL"" these Lills because I

viaich we lrere tonizht are

desire quickly to pass on to certain wroblems
uere intimaiely concermed, It is enough to say that these measures are not

caleulaved to place the Foderval goverment in conbtrol of the crime situation

£



ol the country, It is not our purpose to invite local organizations to turn
over their provlems to the Feleral zovermment, Law enforcement, now and

herealter, must, for the most part, be a matter of local concern, Morgover,
there are constitntional limitations which have ever been kept in view, The
villz, in general, deal with the meuace of an errmed undervorld and with that
aspect of the mroblsm which has been brousht so dranatically forward of late

by roving groups of criminals, passing and repassing state lines and bent

constantly upon predatory criwves of violence,

"

I cannot rid my mind of the insistent thought that all of the matters
I nmave noretolore Hﬁlthhed merge into certain other pyoblems with which we,
as menberz of the Bar, are related by direct obligation, "The law's delay™
has been a by-word since Shakespearc's time, and the activities of certain
uinserupulous lavyers vio seek to bridge the gap betwee; respectability and
erime, have brought srave reproach upon the nrofession,

Tet e teks up these two problems iﬁ,thelr ordéer:

I am persuaced that if the Federal courts cculd reform their proce-

dure and render it not only simpler bub more respoasive to actual needs, the
example of such a system would have a powerful and corrective effect upon the

Courfs exist to vindicate and enforce subatantive rights, Procedure
is merely the machinery desizgned to secure an orderly preseatation of legal
controversies, If that maclhinery is so complicated that 1t serves to delay
Jjustice or to entrap the umwary, it is not functioning properly and should
te overhauled,

ren tae Jntails of procedure arc prescrited by sbatute, errors can


http:rersuuc.ed
http:S:!lalcospec.l.ro
http:me~la.ce

Ferulation follows regulation with bewilder-

ing multipliecity until dhere is created a morass of laws in which +hm vhole

profession is mired, Thus, the Field Code of Procedurc adopted in New York

in 1848 contained only 391 sections, It later grev to 3,397 sections, The

Cealifornia code was amended 340 times in 10 years Manifestly: procedural

questions are too ftechnical and too lacking ’g popular ap eal, to receive
dequate consideration by any legislative body.

The Federal Conformity Act of 1872, regulating actions at law in the
distriet courts, provides that practice and procedure in such actions shall
conform, "as nesr as may be”, to that which is followed in the State in which
the Court sits, Whenever the Congress has legislated as to.a particular
matter the statute thus enacted is, of course, controlling, The words "as
near as nay be", under the liveral iunterypretation given to them, have intro-
duced a bewildering mass ol exceptions, A litigant in an action at law in
a Federal District Court is, therefors, co“rekloﬂ to study, first, the State
system of practice, second, Federal legislatio ! relating to procedu?e and,
third, judicial decisions sanctioning departure from Svate practice, As the

practice is not uniform in the 48 States, & serious burden is imposed upon

lawyers who appear tefore Federal courts in more than one State, and, also,
upon judges who are assigncd te sit outside their irmediate jurisdictions,

Perhaps, the most vital objection is thet the Federal courts are tied to the

antiguated

0]
e
t

stem of statutory regulation now generally prevailing in the
various States, Reform and improvement are, therefore, hopelessly stalled
av the outset,

. et

Let me turn, by way of contrast, to the manifest advautages of & sys-~

tem under wiieh rules are adopted by the Courts, Clearly, this centers
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suthority and respouslibility in nuelilfied hands, If chanzes are reQuired,
they are recdily perccived by those vwho function under then. Surely? rules
o court can be applicd with Iess rigidity than statubory provisions, Under
such: =n arrangement we would have every right to anticipate fewer decisions
buocd upcn technileal guestilons of procedure while the attention of the bench
and Tonr could be directed to the substance of right rother than to its form.
itorcover, sucz a system tends o preserve the true balunce between the legis-

o

Zative and judicicl branches of the govermment, and is, therefore, in harmony

with basgie comstitutional priunciples,

The policy I om advoesting is not an untried, theoretical reform, It

hnas veen in full force in Zngland since the Judicature Act of 1873, The

Eoglish adoinistration of justice is rightly renowzned., Legal wrifers attrib-

ube no srall share of its colerity and success to the fact that practice and
srocedure arve regulated by rulss prescribed by a Rules Conmittee, consisting
of & judges and 4 lawyers, R

In our country, for more than a éenﬁ@fy, the United States Supreme
Court has heen pexrmitted to regulate prac;ice and procedure in equity cases,
The results have been highly satisfactdfy; If this power could be extended
to actions at law the Court would be in a nosition to unite the equity and
law practice sc as to secure one form of civil action and procedure for both;
This would censtitute a legel reform of the first magnitude.

Zor wmore than 20 years the American Bar Associatio; has advocated the
grenting of such power to the United States ounveme Court, A bill of this

character was first intwvoduced 1. 1912 and, although, 1t has never reached =

o

vote, 1t huas veen brought feorward in almost svery sacceed*hg Congress,
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The proposal was cndorsed by Attorneys General licReynolds, Gregory,
Palmer, Suone and Sargent, lx, Tlihu Root and the lule Judme Alton B. Parker
nave personally anneared before a Cormditiee of Congress in favor of the mecas-
we, In 19281 & questionnaire submitted to Federal judies disclosed that, of
thosc replying, more than 80% of the circuit judges and 75% of the district

favored the proposel,

Leral, ccomiercial and business orgenizations have, with striking
u anproved vhis reform, It has been endorsed by 46 State har asso-
cictions, the of Commiseioners of Uniform 3tate Laws, the ciecu-
tive comnaittee of the Ascociation of Law Schools, the United States Chamber
of Comierce, the HNational Associlation of Credit ilen, the Commercial Law League,
tane vational Civie Federation o the Soutnern Commercizl Congress, It he
been wormroved by prescent or former deans of

ciudin Harverd,

i, }r*’

In 1210 in o message to
rvosal, Two years later it was
In a messaze to Uonsress, Pres

I an authorized to say here to
the endorsement of President I
Persuaded that this is

communicated with tine Cloairmen

reintroduction

SUL,

Cernell,

+

and Vir;iniﬁ;ik

Congiress, Preéident Taft, sponsored the pro-
unofficiﬂllv'aflrcve by President Wilson,
ident Coo*li"e mode similar recormendations,

’,

nisht thoet this proposed reform also carrics

raakliin I, Hoosevelt,

the course of right and reason, I have receatly
of the appropriaste Senate and House Counlttgos
of this bill, I ecrnestly urzge its passage.



Cur one great enemy is inertiz. But surely the hour has struck.
Let us not confess that we are so disorganized, so indifferent, so lazy,
s¢ ineffectual ard so lmpotent that we cannot marshal our forces in behalf
cf a measvre of reforn which the leaders ¢if the bar heve so long and so
overwhcliningly arnwoved,

Tae otker matter of npzjor impoxrtauee to vhkich I direct your atten-
tion nes to dc vitﬁ the nroklem growing out ¢f the improper activities of
certain mexrbers of the profession in their convacts with the criminal

A o aarn
bl S33E8 .,
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There are, ast, three methods of dealins with lawyers of this
1ynce.

Under certain circumstances they nay be prosecuted for the violation
of Federal or State ecriminal lavw. There are many available statutes which
seem to have fallen into relative disuses Other offenées may be reached by
fine or imprisonment for centenpt cf qourt. ¥inally, there is the powerful
wespon of censurc, susvemsion or dizbarmernt.

4 wider use of these povers would, I am sure, not only bring about

a tetter dlscipline cnd eradicate many evil practices, but would rid the

arcfession of undesirebie elements we have suffered far too long. Courts,
bar ussceiations, grievance committees and individuczl practitioners should

not shrirnk from performing their full duty in this cruclal natter.
The privilege of precticing law is & publie trust. OFf course, no
one snallenges the duty cf e lawyer to renresent his client with loyalty

a8 e sins utmost of his ability, but it must not be forgotten that his

caramount obligetion is to the Court of wiich he is an officer, An attorney
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who wrevents or obstructs justice, or attempts so tc deo, is guilty of g
grave breach ol duty. iven 1f his conduect is not sufficiently serious
to warrent indietment for 4 crime, there is no reason in justice or
decency, or in self-respect which requires honorable members of the bar
longer to telerate his presence,

I am pleading here tomight, not only for the cooperation of those
nresent at this meeting but for the support of those who are doing me the

honor of listening in over the radio. I have sketcied earlier in the

evening the things done, the mew lavws oropcsed, and the imediate nrogram

ci toni_hi. I cennot leave this latter topic with & mere aduonition ard
appeal. I reaiize that adecuate weeans of contact :wst be set up, co that

vhat has hecn achileved will not be lost, and that further gains may be made.
With this in view; I heve asied thres eminent members of the bar to act as

a Poard of Advisors, witk headgquarters at Ve: These gentlemen

have consented teo serve vithout remuneration, and simply from a sense of

.

public and profassionsl duty. I also ‘expect; after consultation with them,

S

to dosignate & Spocial Assiciant to the Attorney CGeuneral who will devote

the greater part of his time to follewing upy the various maetters to which
- Lo -

I have referred, supnlying, as 1t were, & clearing house for infermaticn

and mutucl heln, This non-nartisan Board of Advisors will be made up of

Honoreble Frank A. Thompson, of the 3aint Louls bar, Honorable George T

~hiteside, of and Honorable Donald Defrees, of the

e v sy .. s .
unlcggc bhar,

&}
b
&

In esscnee, I am placing ot the disposal of the Courts, the bar

ascceiztions, and tho grievance committees of the bar,tke facilities o
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ustice, with 2 view to bringing zbout & greater co-

=

the Department of
ordinsivion of effort, in this matter ¢f grave and common conccrn.
1 say to you with the ublmost earnestness, that this subject heas

boeome o matter of such videspread interest that its consideration ha

O]

reached Tar beyond the 1limits of our prcfescsion. The press and the public
are woiching, I fear scuewnat ceritically, our efferts to speed up Jjustice,
te simplify procedure, and to nurge the profession of its unvorthy members.
Tue task, admitiedly, is one of gfeat difficulty, but I am persuaded that
it is far from being impossible.  And, above all, it is one that cannct

be delayed. The dignity of our calling, the progress and development of
the lew, the security of our institutions, the protection of properity, the
safety of our nsonle, the sanciity of life--all these things; and many more,

plesd to us here at this nour, that we shall not fail in our duty to the

»rofessicn ve love and to which we have given the devetion of our lives.
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