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Today there is a well recognized movement to get this country to
adopt the cartel system« .The Sherman Antitruét Act malkes illegal cartel
agreements which restrict the foreign commerce of this country. This is

*the policy adopted by Congress in 1890, The sponsors of the cartel move-
ment say we must change this policy.

I recognize that there is very definite disagreement among
Americans, and particularly American busine$smen, on the whole cartel
fronts

For'instance, the National Menufacturers Association has come out
most vigorously against cartels; and only recently Hr._FBw,,of the Sun
0il Company, in his annual report to the s?ockholders made it very clear
that he was for open and unregulated competition in the oil field. On the
other hand, the National Foreign Trade Council Incorporated;'fepresenting
many of the exporﬁing interests, has expressed itself as in favor of some
modified and regulated -cartel system,

It is hardly necessary for me to state that the Department of
Justice is vigorously opposed to the.cartel system, and to any proposed
relaxation of our laws affecting cartels in international trade.

The world has had a great deal of éxperience'with private agree--
ments to restrict production or the marketing of goods, jusp as there is
a long history of the attempts by government to manage private business.

ICartels cannot be intel;igently-discusséd without reference to this
history. .
Carpeis‘are'the attempts of private grouns to regularize and

stabilize trade,.. . They do so by.fixing prices, by determining through
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private agreements what the:production of a given' cdnﬁnodityf shall be,
how - much each member of thée cartel ‘Hall producé, and the cofiditions
- and terms upon which new enterprise may come into the“_indus:t.-nr; o

Cartels are an attempt to-put each industry and each manufacturer into
its proper place in accordance with a preconceived plan. This - con-
ceptio;} is known ‘as dontrol of the market.

. . This was indeed the theory -of the medieval world. The redieval
world, both from the economic point of view and from the stmd.poﬁ.'.ntl gf
the relation of the individual to the community, was a well-defined
and established organization into which each individual fitted and
knew his place. It was shaped like a ‘pyrdmid arfd“b'ased'oﬁ' a series o:f
., feudal-classes running from the serf‘at ‘the bottom te the squire, 'fbl
. the feudal baron, ‘and finally to: the' séveréign. ' The system'was.not’

. based on the beliefin individual incetive} but on a carefully
balanced order of caste and ciassg * AEthe %op, the king. irherited
prerogatives which gave him the right to treat large segments of trade
_.as his.own.personal Jnonapolyl.“', He' farmed thém out &t a ldrge per;é'c;n.éiJ ‘
profit to himself.. Workmén belonged to'guilds whode pi‘éi'ogatives-we'i'e
. inherited from e centuries, "It wis & sysStem bf securify and stability.
There was, no-sich thing 4§ a freé market é:nd”irery. 1ittle c-dmpeti-
tion, Just-as the individual?s place in the cmﬁuﬁiﬁr'waé Ceshyiead A
fixed, .so prices in the marlet place were ke e
Irmnediatelyl before the American Revolution, and indeéd for 'som;',-- years
thereafter, -the prices of“Such ' everydiy ‘comnodities ‘éﬁ"'ﬁ'béé‘r{m&é’i bread

were regulated by local- qrdinances: 'Pia“a'éaéﬁﬁé‘etts",.‘ for'éi:’é’.\ﬁﬁle?; "in 1696
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pfovided that thé'ﬁéight of a’penny loaf should vary according to a fixeﬁ
scale with the price of wheat. :

o Indeed, it was government price-fixing which pro@ucgdvthg_first
1Abor;;trikes in this country. In 1677 the street cleanersqu New York
struck not égainat capital or their employers but against price-fixing
by the government.’ For a Iike reason, - the-coopers struck in 1680 and
the bakers in 1741, . |

The Massachusetts General Court, in opposing any further govern-
mental price-fixingg‘summed up the experience of the colonies and the
states when it declared that these measures had

. "shut up our granaries, discouraged Husbandry and

Commerce and starvec our Sea Ports « . « Created
such a stagnation of business and such a withholding
of articles as has obliged the people to give up its
measure or submit to starving." .

The system we know today is the product of a revolution against
a "status society" and against limitgtions in production and distribution.
On the political side, the revolution carried the banner of the rights
of man. On the economic side, it was a protest against monopolies and
restrictions which had been placed on the colonies, Indeed, Thomas
‘ Jefferson wanted to have included in the Constitution itself a prohibi-
tigﬂ against monopolies. Its economic philosophy was basgd on free
compétition. As such, it was the'reflection of a liberal movement
vhich had its eventual effect in England and Furope as well as in this
country, | ' ’ | o

It was believed that a rigid regulation by the sovereign of what

men could and ¢ould not do, or where they could live, or what they could
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produceé,-in addition to being contrary to the-;ighté_pf free men, held
down production and prevented trade and .exchange from ﬂevelopipg. If
prices were not regulated, competition was freed and trq@g was opened

to the vigor of new enterprise. If prices rose too_high? }9w§ruprices
from new and competitive sources brought them down., If, on %Pglother
“hand, prices were below the ce'.c of production, the producer would fail
and the more fit would survive. The advantage was that you could do
away with the rigid and arbitrary regimentation. that had.existed in the.
feudal .world and in its place substitute a.flexible and responsive law
of economics which autqmaticélly_exergised whatever regulation was
neededs. ' The free play=of-giva_and‘t§ke, of demand and supply, was in
itself all_the fégﬁlatioh that. the markéilféﬁuired. In a word, the
market was self-regulated..-fu: .y ;;. .l?\ .

- This economic doct;ing of laissez~faire dominated early nine-

teenth century economics and-largely influenced éuxipwn”development in
this country. The views of Adam Smith, of the Manchester School, and
of John Stuart 1M1l provided a theory in harmony with the desires of the
growing commercial groupss G
However, as the competitive market.and the systém of free enter-
prise superseded the feudal system, it became clear_thgt certaig abuses

arose which were in themselves results of unchecked competition.

' Iaissez-faire was ruthless if -allowed to fynction with consideration

only of the needs of compétitors. Human labor, since wages were a very
important part of the costs of a commodity,  itself came to be considered

a commodity. . Iaissez-faire unchegked disregarded human values.




In order to temper the rigors of the market and to prevent the
' abusé of human labor, fé.ctory reforms , bills to regulate the hours
N sperrt in work 1&WS‘ deail.:l.ztuJ with dangerous occupations - shch as coal

* mining, and’ flnally old age compensatlon and mlnlnlm.wage laws were

v ieheéted, The pattern of legislatlon in England, Eurgpe,, and-insthis

“éountry was much the same. ' e
At the same time there developed in the economy the very
monopolies which the new movement had attempted to abolishe They were
no 1ongéf ﬁdndﬁoiiés of the sovefeign, but wera'created b} private

‘industry, During the period th:-_l'L followed the Civil War in this
country, we were élready faced with the danger of very large trusts
“ dominating our economy to the excluSLOn of smaller bu31ness men,
The power ‘of these monopolles and trusts was comparable . -to
..that of ‘the medieval barons an@ sovereigns. ?gey could effectively
‘deny access to the market to th; small comye?itor. They determingd
whé was to be allowed to go into business, how much he ‘could make
and at what price he must sell. And because they dominated the
i market they could by themselves determlne the price which the con=

sumer must pay. The situatlon which existed was described by -Justice

Harlan in his opinion in the Standard 0il case in these words: o3

"A11l who recall the condition of the .country::
in 1890 will .remember.-that there was sverywhere,
among the people generally, a deep feeling of unrest.
The conviction was universal that the country was in
real danger from « « « aggregations: of capital in fthe--
hands of.a few individuals and corporations controlling,.
« « ¢ the entire business of the country, including the
production and sale of the necessaries of life."
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The Sherman Antitrust Act .did not seek to regulate monopolies
or domestic cartels which fixed pricés or allocated markets. Regula-
tion would have requi;ed elaborate governmental management and direc-
tion, The Act on the contrary made monopolies illegal and outlawed.

~tartels, foreign or domestic, which a.i‘fécted the commerce of this
country.

- The chief purpose of a cartel is to hold down productioj
'i'thereby meiint.aining 01; increasing rprices , and to "regularize" the .,
market rathér than to expand it., It ig for this reason Dthqt cartels
are more often successfully applied in a shrinking economy than in
an expanding onee. And this would necessarily follow. In an expand-
ﬁng_ market, usually accompanied by rising prices, there :is no necessity
for protection and no scarcity of business. On the other hand, in | ’
a shrinking marke't.! with‘ prices tumbling and purchases shrinking, the
impulse to'take protective means to 'ho‘ZII.d back the spiral of deflation :
is natural. | _ |

I think that most of us are agre.ed. that in the post war world, ‘
if we are 'bo‘ obtain anything iike the size of our presept economy
and avoid an uﬁanpioymen‘b far worse than ;iuring the early thirties,
it will be necessary for us gfea;sly to increase our production in
the year immediately after this war, Every businessman, every
labor leader, every economist "‘t.alks increased px:odﬁ_ction. And yet,

»y = ¢

when we begin to examine methods suggested to bring about this



incrédsed production, ii'is éﬁrprisiﬁg'to find that cartels are being

g

I 0l e ek
preached as valuable to a new and expandlng world. Cartel agree-

"ménts are intended to restrict production, and 1flAmé;§;g; companias
ehter 1nto them, the productloﬁ gf thls country Wlll be decreased.
The cartel looked at fra£ one aspect is nothlng more thanl'
a private t&fiff, and is peculiarly objectionable for that.van;—
reason. The cartel says what goods‘shali and shall_not come in or
go out of a country5 and how much shall be add?duﬁP their price for
the privilege of import. .That is exactly what & tariff says. A
tariff excludes goods or-allows them in only at a.pertain price. And
_a tariff is applled to protect home 1ndustny from: the invasion. of
forelgn competition just as a cartel is applied to protect the home
p;pducer from the competition of the fpreign producsyse ~ But a
tariff is adopted under the statute of a government, and expresses -
a government policy exercised for the national interest. A c#rtel
is a private contract expressing the interests of a private group.
The less of American markets through cartel res@rictions can
,~De documented‘by:many'exampleé. When the American eompanies-stayed
.out of the Inte;nétional Tube Cartel, for instance, they were able
to sell approximately 23%.ofi the steel pipes bought in the Argentine.

After the American companies. joined the cartel, American export sales

of‘pipeé'to the Argentine fell to about 5% of the Argentine market,
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The same thing went on in the rest of Iatin America at a time when
the German companiee were doubling their position in that market.
Private agreements tb create foreign spheres of influence and
to keep American steel out of-South America do not increase American
trade. In the minutes of the London Committee of the International

Steel Cartel for May 11, 1939, there is the following paragraph:

"Tt was agreed that as the Argentine is not
within the sphere of the American influence it
should be eliminated from the list of Westemn
Hemisphere prices which the Amerlcan group has
submitted.™

I;lternational cartels inevitably breed domestic monopolies
since they are dependent on domestic monopolles for their strength.
An American company which cannot control its cempetltors cannot
enforce a cartel agreements It has nothing to trade. Tts promise
to stay out of a foreign market is worthless if other American
companies will jump in and take the business. Therefore, when an
American compaiy bargains away-the Iatin American market, it assumes
the obligation to police the domestic market. It must keép its com-
pe%itors ffqm exportings For thie reason international cartels are
giant trade‘alliances between domestic monopolies, = They are what

Sir Alfred Mond of the Imperial Chemical Industries of Great Britain

called "an armed truce between monopolistic groups."
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Because a cartel agreement is gt best an armed truce, it is
exceedingly disheartening, particularly after the EXpérience which we
have gained from the events leading up to the present war, to hear it
presented as a form of international cooperation which replaces the law
of the jungle and brings peace and harmony to trade. It is the "peace
and harmony" of tﬁe armgd camp. Inevitably organized monopoly power in
world tfadé comes to be used as an offensive weapon. Minor infractions
of ocartel rules préduée retéliato;y action., What should be treated as
ordinary trade and commerce becomes a form of power polities. Thus when
American steel companies offered their Swedish customeérs a lower price
than exorbitant German prices, fhe German cartel mempers sent the following_
wire: "We protest most emphatically and reserve the rigﬁt to take immediatél'
counter-action in Me:"ico and South Emerican markets provided American
groups fail to relieve immediately .and effectively unbearable situation.".
Nbreovgr‘in this armed truce the advantage lies with the largest
producer. It is the fear of his productive capacity which has cberééa the
cartel into existence. In the hands of a dyﬁ;mic society this advantage
can be used to restrict the production of other countries whilée building
up excess capacity constantly increasing the initial advantage. That is
the story of the German domination over European industry. |
The German use of cartels is, of course, well known. Only a week
ago, the State Department in an official annoﬂnceﬁent stated:
"Nazi party members, Cerman industrialists
and the German military; realizing that victory
can no longer be attained, are now developing
post-war commercial projects, are endeavoring
to renew ‘and cement friendships in foreign com-

mercial circles and are planning for renewals of
pre-war cartel agreements."
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Mr. Milo -Perkins in a widely read article in-Harpers lMonthly for
November 1944, has spread a vague halo over cartels in the internaticnal
field with the suggestion that they be registered under the discipline of
the State Department. In effect, he would have us make the same mistakes
Europe made: His arguments are worth examining because they present the
typical pro-cartel view, stated in a somewhat confused form.

| Mr, -‘Perkins begins by pointing ou; that a ""devastating case!" has.
been made out against cartels.in the past few years. He does not try to
soften the hard realities about cartels in euphemistic terms, nor- does- ‘
he mistake their object and practicés. They are, he says, controllé&
profit systems, and adds: ‘"Al1l cartels are in business to kéep prices
_-at levels which would not be held if free competition existed," He.-
admits that they may endanger our mili%ary security. He does not like
+their attempt te control markets, and belines that "if goods moved
freely after the war the world would have more production . . . more
employment, higher living standards.ﬂ

After having made oﬁt a pretty sfrong case against cartels, he

concludes in the same breath that American business is helpléss to com-
pete with foreign business supported by the power of foreign.-governments,
and that we must therefore either pull..oub -of intermational trade or
accept cartels and.t;y to control -them; ﬂThe;presshre'of circunstances,"
he says, "will tend to make us accept -cartels because other.nations accept
them." He points out that oeverai $egmants of our: economy - fluid milk,

. r o

coal, oleomargarlnp - have been takep out of the free market and that com-

~

petition is alreadv greatly restrlcted “but- thlnfs we should goc on fighting

for free enterprlse, though in whay, manner he does not suggest. He suggests
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that we should register cartels with the State Department, and approve or
disapprove them on vague standards which include their effect "on our
international trade, in sales, prices, volume and costs," and "on our
domestic trade." This sounds like a highly technical administrative

job. But apparently Mr. Perkins envisages a regulatory board which will
glance at a cartel, determine whether it is "good" or "bad", and if "good!
give it a sort of general sanction to operate, without fear of the anti-
trust laws, until it becomes "bad'.

Mr. Perkins would have us do what Europe did because we cannot
help ourselves. Ue are caught in the wave of the future of the continent
of Europe, according to Perkins.

Price fixing is one of the main functions of a cartel, The famous
rubber cartel increased prices from 30 cents pér pound in 1923 to *1.23 in': 
1925. Just how is the regulatory’ commission to deteérmine wh;t prices are
fair?_ In a falling market is a price based -on earlier costs a fair price?-j.i'
Is it fair'tc permit holding a price when a new cost-saving device |
threatens it? Is the standard of a fair price the least efficient or the
most efficient member of the group?

Merely to suggest these questions shows what Mr. Perkins is in for

*if he wants actﬁal ?eéhlation. Such regulation would mean a most intric%pe
and elaborate system of minute analysis of cost accounting, labor standards,
and profit supervision. We tried it under N. R. A. It failed. We are
‘trying it now under OPA and while, under the pressure of the war need, it
has proved on thérwhole successful,'it involves tremendous administrative

problems. The amount of paper work at present required by the Government

of businessmen would be as nothing compared to what they would have to
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furnish under Hr. Perkins! regﬁlated cartel system. Are we really ready
for price-fixing in beace timés? ;

Others, seeing this predicaﬁént, hgve suggested that the cartels
regulate themselves, without any such.inﬁerféfences by the Government. '
But I cénnot conceive of the public taking to a system under which busi-
ness would be :allowed to exclude competition, to create monopoly, and to
decide, without' any control, the extent of.the profit, to which it would
be entitled. .

The net effect of Mr. Perkins' plan would have to be the control
of profit of pri;ate enterprise by the government and minute supervision
in order to make sure that technological advances @ere not being unduly
retarded. -Enormohs discfetioﬁary powér would have to be given back to

the government. :

And'it would be impossibie to mﬁintéin free enterprise for ﬁhe
- domestic market. Not on;y do cartels ﬁfesuppose'and build up monopolies,
but government regulation over a business could not sfop with the export
department.\;This is particuiarly true -because if.American companies, in..
order to raise domestic prices, are going to make agreements tc keep ou%
foreign géods, the government will have ép keep a ceiling on domestic
" prices. -And for all the fine éxpressioné of standards, we would not only.
beg putting a strait—jééket on American businéssi making any new business
(with the idea no one beliéves in) an éutlaw,ubﬁt we would have commitied
ourselves to the idea of a shrinkiﬁé economy.

An article in the Londﬁn'Eboﬁomist puts the matter very well. . The
article notes restrictive practices in British indusfry cloaked under -such’
eupﬂemisms as "fair trading", tlegitimate prices" and "organizing orderly

means of distribution." And the writer adds:
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"All these fine phrases ., ., , taken together
.« s o are the chief reason why the productivity of
British industry is falling so lamentably behind
other countries,"

But we are told that.we have no choice. Why is that? For some
years after the war we shall have more goods to supply than any country
in the world, -Europe, eager to reconstrudt her economy, will be.a feady
customer, klreﬁdy most of the European countries are negotiating enormous
orders with us. For some time, we must be content with easy low tefm
crediﬁ until the flow of European gooqs to us has been established = phat
is, if we want international trade, We musf learn to consider ourselves
as a gre;t marﬁeﬁ for foreign goods as well as an exporter of our own
products; that is,'again, if we really desire international tréde. The :
problem, for a whilelét ieast, will not be that Eurcpe will be excluding_‘3“f?;,

our goods, but whether we will be ready to accept hers, The talk of Europé'§'w

exclud;ng American trade, unless we agree to cartel restrictions, just

doesn't make sense, - . ;"*ﬁ,liﬁ;g
- And in the period beyond can it be seriously urged that this S

country, with its enormous productive caéacity and its large consuming ‘;;_ g%

market, is helpless in the face of the desire of spﬁe foreign monopolies 71;%:

to place restrictions upon us? . ek

For example, in the early 1940's the steel production‘of the United

States was equivalenﬁ to 72% of the tﬁtal production of the prindipal

‘foreign countries, In aluminum in some years our production has been

equivalent to more than 70% of the other important producing countries,

and in cbpper.it was almost exactly equal to the remainder of the worla.

And even in those basic raw materials where the United States is not a

large producer, it is usually a dominant consumer, We consume, for
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example, more than 75%j0f the world productlon of nlckel and from 65%

K

to 70% of all’ the $in mlned 1n the‘world Surely thls country has a
right to havé.lts own economic 1nstntut10ns.
T sometines deubl'if the castek advobtes are doing Europe justice.
Why should a’ continent which was held in the’frip of a giant monopolistic
system be assumed to be an advocate of that system.in the: years to come?
Of course some of the monopolists have not changed their miﬂ@s. But we
have not yet heard from the people, from theﬂofdinary businessman, from
tﬂé mén‘of vision who will reconstruct Europe with hope in ﬂeﬁ opportunities.
" This country has become a symbél of political democracy. Because
of our belief in political democfacy'we are opposed to excessive power
"“whether it be in governﬁental or private hands. By accideﬁt or because
‘?;f the power of our tréditioﬁs,.we have devéloped an éconpmic éystem
i which with all its imperfections has been ablé nof only to pfoduce and
: to dévelﬁp but has done so relatively free of governmental-or private
interference., Not only is our opposition to monopoliés and restraints
of trade, whether éovernmental or private, deeply engrained, but we have
e%e;y reﬁson £o be proud of our endeavor and to hold fast to our course.
We think of cartels zs being successful in thie sense that they
have been able to dominate their markets. But their history shows that
unlgés théy were able £o include a very large percentage of the com-
peéitors‘involved, such control became impossible ard *hey disintegrated
'Bé;aﬁéé whén-any'substantial competition intervened, i Lwcame impossible
.éd'ﬁéld tﬁéﬂgﬁﬁér members in line. So I venture:to‘gsedict‘that'the

" “success or failur'd of the certelization of foreigh'irade will largely
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depend on us, and that if we resolutely refuse to take part in it,
cartelization will gradually disappear as a significant force from the

international market.




