U.S. Department of Justice

Antitrust Division

Liberty Place Building
325 Seventh Street, NW, Suite 300
Washington, DC 20530-0001

January 27, 2006

R. Scott Brunner

Chief Executive Officer

Virginia Association of Realtors
10231 Telegraph Road

Glenn Allen, Virginia 23059-4578

Re: House Bill 316--Virginia Agency Services Legislation

Dear Mr. Brunner:

In response to your request, this letter conveys our views on competition issues raised by
House Bill 316 (“HB 316"), an amended version of which was submitted to the Virginia
legislature on January 25, 2006. A copy of the current version of HB 316 is attached. This letter
only conveys our views on the attached version of HB 316 and does not apply to any other
version of the bill.

In conversations with members of my staff, you have indicated that HB 316 seeks to
address potential consumer confusion that might arise from the diversity of services provided by
fee-for-service real estate brokers. HB 316 would address this issue by means of disclosure,
distinguishing services required by a “standard agent” from those required of a “limited service
agent” or “limited service representative.” The bill requires that a limited service representative
must disclose in writing services which he or she will and will not provide.

As you know, the U.S. Department of Justice has commented on competition issues
raised by legislative and regulatory proposals regarding real estate brokerage services in a
number of other states. We typically recommend that the state or commission study carefully the
need for any governmental restrictions and, if a need is shown, that any restriction be as narrowly
tailored as possible.

The Department has not seen any empirical evidence indicating that fee-for-service
brokers have created any significant consumer confusion. Nevertheless, if the Commonwealth of
Virginia decides to address this potential concern, HB 316 has been tailored to address this
concern while preserving consumer choice and competition. In particular, the bill does not
require brokers to provide a minimum level of services. Rather, it requires real estate brokers to

disclose the services that they will and will not offer while preserving consumers’ ability to
purchase a limited set of services.




More generally, HB 316 does not make illegal any type of limited service, flat-fee, or
other brokerage models, or otherwise appear likely to displace competition in the real estate
market. In addition, HB 316 includes a provision stating that “Nothing in this Article shall be
construed to limit, modify, impair, or supersede the applicability of any of the federal or state
antitrust laws,” an important confirmation that HB 316 does not manifest an intent to eliminate
competition in the market for the provision of real estate brokerage services.

Further, we understand that, under HB 316, a “limited service representative” does not
become an “agent” as defined under Virginia law unless he or she so specifies in writing. Unless
a limited service representative agrees to become an agent, such an individual is an independent
contractor and must provide only those services agreed to by the parties to the brokerage
agreement.

The Virginia Association of Realtors should be commended for its efforts to preserve
consumer choice in real estate brokerage services. Continuing to allow Virginia consumers to
choose the specific services that they want to buy can help save consumers thousands of dollars
in one of the most important and costly transactions of their lives.

We appreciate this opportunity to present our views and would be pleased to address any
other questions or comments regarding competition issues.

Sincerely,
7 - 7
John R. Read

Chief, Litigation III Section
Antitrust Division

Encl.
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HOUSE BILL NO. 316
AMENDMENT IN THE NATURE OF A SUBSTITUTE
(Proposed by the House Committee on General Laws

on )

(Patron Prior to Substitute--Delegate Albo)

A BILL to amend and reenact §§ 54.1-2105, 54.1-2130 through 54.1-2134, 54.1-2138, and § 54.1-214

of the Code of Virginia and to amend the Code of Virginia by adding sections numbered 54.

2138.1 and 54.1-2145, relating to the Real Estate Board; duties of licensees; limited service

representatives.

Be it enacted by the General Assembly of Virginia:
1. That §§ 54.1-2105, 54.1-2130 through 54.1-2134, 54.1-2138, and § 54.1-2141 of the Code ¢
Virginia are amended and reenacted and that the Code of Virginia is amended by adding
sections numbered 54.1-2138.1 and 54.1-2145, as follows:

§ 54.1-2105. General powers of Real Estate Board; regulations; educational and experien

requirements for licensure; continuing education.

A. The Board may do all things necessary and convenient for carrying into effect the provisions

of this chapter and may promulgate necessary regulations.

B. The Board shall include in its regulations educational requirements as conditions for licensure
to ensure the protection of the public interest. The Board is authorized to regulate any school that |is
established to offer real estate courses except such schools as are regulated by another state agency.
Such authority shall include, but not be limited to, qualification of instructors, approval of course
curricula and requirement that such schools submit evidence of financial responsibility to ensure that
these schools protect the public health, safety and welfare. The Board shall have the discretion to waive

any requirement under the regulations relating to education or experience when the broker or

—

| -
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rC

salesperson is found to have education or experience equivalent to that required. No regulation imposing
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educational requirements for initial licensure beyond those specified by law shall apply to any persdn

who was licensed prior to July 1, 1975, and who has been continuously licensed since that time, exce#t

that licensure as a salesperson prior to such time shall not exempt a salesperson who seeks to be licens#d

as a broker from the educational requirements established for brokers. Regulations promulgated by tlile

Board relating to initial licensure shall include the following requirements:

1. a. Every applicant to the Board for an initial license as a real estate salesperson shall haye

completed a course in the principles of real estate which carried an academic credit of at least thrg

semester hours or six quarter hours (but not less than 45 hours of classroom or correspondence or oth

distance learning instruction in any case). The course shall be one offered by an accredited universitly,

college, community college, high school offering adult distributive education courses, or other school pr

educational institution offering an equivalent course.

b. However, on and after January 1, 1991, the academic credit required for the initial license as

real estate salesperson shall be at least four semester hours, but not less than 60 hours of classroom,

correspondence or other distance learning instruction.

2. Every applicant to the Board for an initial license as a real estate broker shall have completed
not less than 12 semester hours of classroom or correspondence or other distance learning instruction in

real estate courses offered by an accredited university, college, community college, or other school or

educational institution offering equivalent courses.

C. The Board shall establish criteria to ensure that prelicensure and broker licensure courses
meet the standards of quality deemed by the Board to be necessary to protect the public interests. For
correspondence and other distance learning instruction offered by an approved provider, such critetia

may include appropriate testing procedures. The Board may establish procedures to ensure the quality of

the courses.

Noncollegiate institutions shall not be authorized to grant collegiate semester hours for academnic

credit.

The specific content of the real estate courses shall be in real estate brokerage, real estate

finance, real estate appraisal, real estate law, and such related subjects as are approved by the Board.

14
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D. The Board shall establish guidelines for an educational curriculum of at least 30 hours if

classroom, or correspondence or other distance learning, instruction, in specified areas, which shall be
\
required of all licensees within the first two years of issuance of a license by the Board. Failure of a nejw

licensee to complete the 30-hour curriculum within two years of obtaining a real estate salespersor%’s
license shall result in nonrenewal by the Board of such license until the curriculum has been completedlj.
To establish the guidelines required by this subsection, the Board shall establish an industb
advisory group to focus on the following three practice tracks: (i) residential real estate, (i1) commercil;al
real estate, and (iii) property management. The industry advisory group shall consist of licensed rqjal
estate salespersons and real estate brokers, and meet at the direction of the Board, at least annually, ito
update the guidelines in each of the three educational practice tracks. The Board shall review and mi?ay
approve educational curriculum developed by an approved school or other provider of real estate
education authorized by this chapter. The industry advisory groups shall serve at no cost to the Board. i
The guidelines in each of the three practice tracks for new licensees shall include topics that ndjw
licensees need to know in their respective practices, including, but not limited to, contract writi ig,
handling customer deposits, listing property, leasing property, agency, current industry issues apd
trends, property owners' and condominium association law, landlord-tenant law, Board regulations, 341(1

such other topics as designated by the Board. The continuing education requirements of this subsectibn

i
for new licensees shall be in lieu of the continuing education requirements otherwise specified in tlﬁis

chapter and Board regulations. i

|

E. The Board shall include in its regulations educational requirements as a condition for
1
relicensure of brokers and salespersons to whom active licenses have been issued by the Board beyond

those now specified by law as conditions for licensure. Brokers and salespersons to whom actiive

licenses have been issued by the Board shall be required to satisfactorily complete courses of not l%ss
|

than 16 hours of classroom or correspondence or other distance learning instruction during ezﬂ‘ch
licensing term. Of the total 16 hours, the curriculum shall include a minimum of eight required hoursi to

include ethics and standards of conduct, fair housing, legal updates and emerging trends, real est@te
|
agency, and real estate contracts. Fair housing requirements shall consist of a minimum of two ho+rs
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including an update on current cases and administrative decisions under fair housing laws. If the licensee
submits a notarized affidavit to the Board which certifies that he does not practice residential real estate
and shall not do so during the licensing term, training in fair housing shall not be required; instead, such

licensee shall receive training in other applicable federal and state discrimination laws and regulation

n

The Board shall approve a continuing education curriculum of not less than two hours, and as of July [I,

2007. every applicant for re-licensure as an active salesperson or broker shall complete at a minimum

one two-hour continuing education course on limited service agency prior to renewal or reinstatement of

his license. If the licensee submits a notarized affidavit 1o the Board which certifies that he has taken a

two-hour continuing education course on limited service agency between July 1, 2006 and June 30, 2007

offered by a school approved by the Board, which. in the determination of the Board, covered

substantially the information in a continuing education course approved by the Board subsequent to July

1. 2007, the licensee may receive credit for the two hours of continuing education. If the licensee

submits a notarized affidavit to the Board which certifies that he does not practice residential real estate

and shall not do so during the licensing term, training in limited service agency shall not be required. |A

licensee who takes one two-hour continuing education class on limited service agency shall satisfv the

requirements for continuing education and may but shall not be required to take anv further continuing

-

education on limited service agency.

The remaining eight hours shall be elective and shall include real estate-related subjects as alre
approved by the Board. ‘

For correspondence and other distance learning instruction offered by an approved provider, the
Board shall establish the appropriate testing procedures to verify completion of the course and require
the licensee to file a notarized affidavit certifying compliance with the course requirements. The Board
may establish procedures to ensure the quality of the courses. The Board shall not require testing for
continuing education courses completed through classroom instruction.

For purposes of this chapter, "distance learning" means instruction delivered by an approved

provider through a medium other than a classroom setting. Such courses shall be those offered by an
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accredited university, college, community college, high school offering adult distributive educatiJ)n
courses, other school or educational institution, or real estate professional association or related entitie -
F. The Board shall include in its regulations, a procedure for processing applications Ff
educational institutions, real estate professional associations, or related entities, to provide continuiﬁilg
education courses, which procedure, at a minimum, shall (i) provide for a broad range of subject matt%rs
suitable for the continuing education of licensed professionals in a multifamily residential afjld

\
commercial office, as well as single-family residential, sales, leasing and property management; (ﬁi)

1)

provide written notification to the applicant, within 75 calendar days of receipt of the applicatian,

acknowledge, in writing, receipt of such applications within 10 calendar days after receipt; and (i

whether the application has been approved or disapproved, and if disapproved, the reasons therefor. [In
addition, the Board shall prepare a comprehensive listing of courses, pre-approved by the Board, relati‘:d
to the professional competency requirements for the multifamily residential and commercial ofﬁ‘fe
industries. i
The Board, through regulation, shall develop criteria for evaluating and approving continuiLg

|
education course credits and for awarding credit hours for such courses. The Board shall appro{ve

|
recommended course titles, content, and hours of continuing education credit developed and publishfd
by national professional real estate trade associations, unless the Board determines in writing that su#:h
\

titles, content, or credit hours should not be approved and specifies the reasons therefor. ‘

G. As-ofJuly1+-1990,-every-Every applicant for relicensure as an active salesperson or broker
shall complete the continuing education requirements prior to each renewal or reinstatement of his
license. The continuing education requirement shall also apply to inactive licensees who make
application for an active license. Notwithstanding this requirement, military personnel called to active
duty in the Armed Forces of the United States may complete the required continuing education witHjn

|
six months of their release from active duty. ‘

H. The Board shall also include in its regulations remedial educational requirements for any

salesperson or broker who has been inactive for more than three years. The regulations shall require the
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applicant to meet the educational requirements for a salesperson or broker in effect at the time eit}Jer

becomes active.

I. When the license has been inactive for more than three years, the Board may waive the

educational requirements for reactivation of a license under the following conditions: (i) during the time

the license has been inactive, the holder of such inactive license has been engaged in an occupation

whereby the knowledge of real estate would be retained or (ii) the holder of such license 1s a member
the spouse of a member of the Armed Forces of the United States who has been permanently assigne

outside Virginia for a portion of the time the license has been inactive, and the holder of the inacti

or
ed

Ve

license remained current in the field of real estate and demonstrates this fact to the satisfaction of the

Board.
§ 54.1-2130. Definitions.

As used in this article:

"Agency" means every relationship in which a real estate licensee acts for or represents a person

by such person's express authority in a real estate transaction, unless a different legal relationship

intended and is agreed to as part of the brokerage relationship. Agency includes representation of]

is

a

client as a standard agent or a limited service agent. Nothing in this article shall prohibit a licensee and a

client from agreeing in writing to a brokerage relationship under which the licensee acts as an
independent contractor or which imposes on a licensee obligations in addition to those provided in this
article. If a licensee agrees to additional obligations, however, the licensee shall be responsible for the
additional obligations agreed to with the client in the brokerage relationshipagreement. A real estate
licensee who enters into a brokerage relationship based upon a written eentract—which—brokerage

agreement that specifically states that the real estate licensee is acting as an independent contractor and

not as an agent shall have the obligations agreed to by the parties in the eentrastbrokerage agreeme

and such real estate licensee and its employees shall have no obligations under §§ 54.1-2131 through

54.1-2135 of this article.

"Brokerage agreement” means the agreement by which a real estate licensee represents a client

in

a brokerage relationship.
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"Brokerage relationship” means the contractual relationship between a client and a real est%te

licensee who has been engaged by such client for the purpose of procuring a seller, buyer, option, tenant,

or landlord ready, able, and willing to sell, buy, option, exchange or rent real estate on behalf of a client.

"Client" means a person who has entered into a brokerage relationship with a licensee.

"Common source information company" means any person, firm, or corporation that is a source,

compiler, or supplier of information regarding real estate for sale or lease and other data and includgs,

but is not limited to, multiple listing services.

"Customer" means a person who has not entered into a brokerage relationship with a licensee but

for whom a licensee performs ministerial acts in a real estate transaction. Unless a licensee enters into

brokerage relationship with such person, it shall be presumed that such person is a customer of the

licensee rather than a client.

"Designated agent" or "designated representative”" means a licensee who has been assigned by

principal or supervising broker to represent a client when a different client is also represented by such

principal or broker in the same transaction.

"Dual agent" or "dual representative"” means a licensee who has a brokerage relationship with

both seller and buyer, or both landlord and tenant, in the same real estate transaction.

"Licensee" means real estate brokers and salespersons as defined in Article 1 (§ 54.1-2100 et

seq.) of Chapter 21 of this title.

“Limited service representative” means a licensee who acis for or represents a client with respect

to real property containing from one to four residential units, pursuant to a brokerage agreement that

provides that the limited service representative will not provide one or more of the duties set forth i

subdivision A 2 of §8§ 54.1-2131, 54.1-2132, 54.1-2133, and 54.1-2134. inclusive. A limited service

representative shall have the obligations set out in the brokerage agreement, except that a limited servic

representative shall provide the client, at the time of entering the brokerage agreement, copies of any and

all disclosures required by federal or state law, or local disclosures expressly authorized by state law,

and shall disclose to the client the following in writing: (i) the rights and obligations of the client under

the Virginia Residential Property Disclosure Act (§ 35-517 et seq.): (i1) if the client is selling

a
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condominium, the righis and oblications of the chient to deliver to the purchasers, or to receive 4s

purchaser, the condominium resale certificate required by §55-79.97: and (111) if the client is selling |a

property subject to the Property Owners' Association Act {§55-508 et seq.), the rights and obligations of

the client to deliver to the purchasers, or to receive as purchaser, the association disclosure packet

required by § 55-512. A limited service representative may act as the agent or representative of the client

only by so providing in writing in the brokerage acreement. If the brokerage agreement does not 4o

state, the limited service representative shall be deemed as acting as an independent contractor of the

client.
"Ministerial acts" means those routine acts which a licensee can perform for a person which do

. . . . . . .
not involve discretion or the exercise of the licensee's own judgment.

"Standard agent" means a licensee who acts for or represents a client in an agency relationship. A

&

standard agent shall have the obligations as provided in this article and any additional obligations agreg

to by the parties in the brokerage agreement.

§ 54.1-2131. Licensees engaged by sellers.

A. A licensee engaged by a seller shall:

1. Perform in accordance with the terms of the brokerage relationship;
2. Promote the interests of the seller by:

a. SeekmeConducting marketing activities on behalf of the seller in accordance with the

brokerage agreement. In so doing, the licensee shall seek a sale at the price and terms agreed upon in the

brokerage relationship or at a price and terms acceptable to the seller; however, the licensee shall not be
obligated to seek additional offers to purchase the property while the property is subject to a contract of

sale, unless agreed to as part of the brokerage relationship or as the contract of sale so provides;

x>

Assisting in the drafting and negotiating of offers and counteroffers, amendments, and addenda to the

real estate contract pursuant to § 54.1-2101.1 and in establishing strategies for accomplishing the seller's

objectives;
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¢. Receiving and presenting in a timely manner written offers and counteroffers to and from the

seller and purchasers, even when the property is already subject to a contract of sale; and

e—Diselestng atertal-factsrelated-to-the-property-orconcerninethe-transaction—of
which-the licensee-has-actualknowledger-and
,.i- 5 ‘:.‘E”H‘iﬁb f';! M P l.' lis A q .‘l. ‘” % " . - 1 " 1, Ei.tfc_}._.s E‘.‘ , i ” u,h'sk ”i:‘ - )” l:,:

may-have-an-tnterest:

d. Providing reasonable assistance to the seller to satisfy the seller's contract obligations and o

facilitate settlement of the purchase contract.

3. Maintain confidentiality of all personal and financial information received from the client

during the brokerage relationship and any other information that the client requests during the brokerage

relationship be maintained confidential, unless otherwise provided by law or the seller consents in

writing to the release of such information;

4. Exercise ordinary care; and

5. Account in a timely manner for all monev and property received by the licensee in which the

seller has or may have an interest;

6. Disclose to the seller material facts related (o the property or concerning the transaction of

which the licensee has actual knowledge: and

7. Comply with all requirements of this article, all applicable fair housing statutes and

regulations, and all other applicable statutes and regulations which are not in conflict with this article.

B. Licensees shall treat all prospective buyers honestly and shall not knowingly give them false

information. A licensee engaged by a seller shall disclose to prospective buyers all material adverse facts

pertaining to the physical condition of the property which are actually known by the licensee. As used

in

this section, the term “physical condition of the property” shall refer to the physical condition of the land

and any improvements thereon, and shall not refer to: (i) matters outside the boundaries of the land or

relating to adjacent or other properties in proximity thereto, (i) matters relating to governmental land

use reculations, and (iii) matters relating to highways or public streets. Such disclosure shall be

conspicuous and printed either in bold lettering or all capitals, and shall be underlined or in a separate
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box. A licensee shall not be liable to a buyer for providing false information to the buyer if the falge

information was provided to the licensee by the seller_or was obtained from a governmental entity or

from a person licensed, certified, or registered to provide professional services in the Commonwealth,

upon which the licensee relies, and the licensee did not (i) have actual knowledge that the information

was false or (ii) act in reckless disregard of the truth. No cause of action shall arise against any licensee
for revealing information as required by this article or applicable law. Nothing in this article shall limit
in any way the provisions of the Virginia Residential Property Disclosure Act (§ 55-517 et seq.).

C. A licensee engaged by a seller in a real estate transaction may, unless prohibited by law or the
brokerage relationship, provide assistance to a buyer or potential buyer by performing ministerial acts.
Performing such ministerial acts that are not inconsistent with subsection A shall not be construed to
violate the licensee's brokerage relationship with the seller unless expressly prohibited by the terms of
the brokerage relationship, nor shall performing such ministerial acts be construed to form a brokerage
or agency relationship with such buyer or potential buyer.

D. A licensee engaged by a seller does not breach any duty or obligation owed to the seller by
showing alternative properties to prospective buyers, whether as clients or customers, or by representing
other sellers who have other properties for sale.

E. Licensees shall disclose brokerage relationships pursuant to the provisions of this article.

§ 54.1-2132. Licensees engaged by buyers.

A. A licensee engaged by a buyer shall:

1. Perform in accordance with the terms of the brokerage relationship;

2. Promote the interests of the buyer by:

a. Seeking a property of a type acceptable to the buver and at a price and withon terms

acceptable to the buyer; however, the licensee shall not be obligated to seek other properties for the
buyer while the buyer is a party to a contract to purchase property unless agreed to as part of the

brokerage relationship;

10
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b. Presenting Assisting in the drafting and negotiating of offers and counteroffers, amendments.

and addenda to the real estate contract pursuant to § 54.1-2101.1 and in establishing strategies for

accomplishing the buver's objectives;

¢. Receiving and presenting in a timely manner all written offers or counteroffers to and from the

buyer and seller, even when the buyer is already a party to a contract to purchase property; and

d. Providing reasonable assistance to the buver to satisfy the buver's contract obligations and 1o

facilitate settlement of the purchase contract.

3. Maintain confidentiality of all personal and financial information received from the client
during the brokerage relationship and any other information that the client requests during the brokerage
relationship be maintained confidential unless otherwise provided by law or the buyer consents in
writing to the release of such information;

4. Exercise ordinary care; and

5. Account in a timely manner for all moneyv and property received by the licensee in which the

buver has or may have an interest:

6. Disclose to the buyer material facts related to the property or concerning the transaction of

which the hcensee has actual knowledge: and

7. Comply with all requirements of this article, all applicable fair housing statutes and
regulations, and all other applicable statutes and regulations which are not in conflict with this article.
B. Licensees shall treat all prospective sellers honestly and shall not knowingly give them false
information. No cause of action shall arise against any licensee for revealing information as required by
this article or applicable law. In the case of a residential transaction, a licensee engaged by a buyer shall

disclose to a seller whether or not the buyer's-intent-buyer intends to occupy the property as a principal

residence. The buver's expressions of such intent in the contract of sale shall satisfy this requirement and

11
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no cause of action shall arise acainst any licensee for the disclosure or any inaccuracy in such disclosug

o

or the nondisclosure of the buver in this regard.

C. A licensee engaged by a buyer in a real estate transaction may, unless prohibited by law or t

he

brokerage relationship, provide assistance to the seller, or prospective seller, by performing ministerial

acts. Performing such ministerial acts that are not inconsistent with subsection A shall not be constru

to violate the licensee's brokerage relationship with the buyer unless expressly prohibited by the terms

the brokerage relationship, nor shall performing such ministerial acts be construed to form a brokerage

relationship with such seller.

D. A licensee engaged by a buyer does not breach any duty or obligation to the buyer by

showing properties in which the buyer is interested to other prospective buyers, whether as clients
customers, by representing other buyers looking at the same or other properties, or by representi
sellers relative to other properties.

E. Licensees shall disclose brokerage relationships pursuant to the provisions of this article.

§ 54.1-2133. Licensees engaged by landlords to lease property.

A. A licensee engaged by a landlord shall:

1. Perform in accordance with the terms of the brokerage relationship;

2. Promote the interests of the landlord by:

a. SeelaneConducting marketing activities on behalf of the landlord pursuant to the brokera

or

€

9

agreement with the landlord. In so doing, the licensee shall seek a tenant at the price-rent and terms

agreed in the brokerage relationship or at a pricerent and terms acceptable to the landlord; however, t
licensee shall not be obligated to seek additional offers to lease the property while the property is subj¢
to a lease or a letter of intent to lease under which the tenant has not yet taken possession, unless agre

as part of the brokerage relationship, or unless the lease or the letter of intent to lease so provides;

b. PresentingAssisting the landlord in drafting and negotiating leases and letters of intent |t

he
sCt

ed

lease, and presenting in a timely manner all written leasing offers or counteroffers to and from the

landlord_and tenant pursuant to § 54.1-2101.1, even when the property is already subject to a lease or a

letter of intent to lease; and

12
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c. Disclosing-to-the-landlord-muterial-faetsrelated-tothe-property-or-concernme-the-transacton

of-which-the lieensee

rwledeerand

ormay-have-aninterest;Providing reasonable assistance to the landlord to finalize the lease agreement.

3. Maintain confidentiality of all personal and financial information received from the client

during the brokerage relationship and any other information that the client requests during the brokera
relationship be maintained confidential, unless otherwise provided by law or the landlord consents
writing to the release of such information;

4. Exercise ordinary care; and

5. Account in a timely manner for all money and property received by the licensee in which t

Q
(¢]

-

n

landlord has or may have an interest;

0. Disclose 1o the landlord material facts related to the property or concerning the {ransaction

which the licensee has actual knowledge: and

7. Comply with all requirements of this article, fair housing statutes and regulations, and all other

applicable statutes and regulations which are not in conflict with this article.

B. Licensees shall treat all prospective tenants honestly and shall not knowingly give them false
information. A licensee engaged by a landlord shall disclose to prospective tenants all material adverse

facts pertaining to the physical condition of the property which are actually known by the licensee. As

used in this section, the term “physical condition of the property” shall refer to the physical condition

the land and any improvements thereon. and shall not refer to: (1) matters outside the boundaries of t

he

land or relating to adjacent or other properties in proximity thereto. (1) maiters relating to governmen

tal

land use reeulations, and (111) matters relating to highwavs or public streets. Such disclosure shall

be

conspicuous and printed either in bold lettering or all capitals, and shall be underlined or in a separd

1e

box. A licensee shall not be liable to a tenant for providing false information to the tenant if the fal

information was provided to the licensee by the landlord or was obtained from a governmental entity

se

or

from a person licensed. certified, or registered to provide professional services in the Commonweal

.h‘

upon which the licensee relies. and the licensee did not (i) have actual knowledge that the information

13
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was false or (ii) act in reckless disregard of the truth. No cause of action shall arise against any license

[§)

for revealing information as required by this article or applicable law. Nothing in this subsection shall
limit the right of a prospective tenant to inspect the physical condition of the property.

C. A licensee engaged by a landlord in a real estate transaction may, unless prohibited by law or
the brokerage relationship, provide assistance to a tenant, or potential tenant, by performing ministerial
acts. Performing such ministerial acts that are not inconsistent with subsection A shall not be construed
to violate the licensee's brokerage relationship with the landlord unless expressly prohibited by the terms
of the brokerage relationship, nor shall performing such ministerial acts be construed to form |a
brokerage relationship with such tenant or potential tenant.

D. A licensee engaged by a landlord does not breach any duty or obligation owed to the landlord
by showing alternative properties to prospective tenants, whether as clients or customers, or by
representing other landlords who have other properties for lease.

E. Licensees shall disclose brokerage relationships pursuant to the provisions of this article.

§ 54.1-2134. Licensees engaged by tenants.

A. A licensee engaged by a tenant shall:

1. Perform in accordance with the terms of the brokerage relationship;

2. Promote the interests of the tenant by:

a. Seeking a lease at a prieerent and with terms acceptable to the tenant; however, the licensee

shall not be obligated to seek other properties for the tenant while the tenant is a party to a lease 01 a

letter of intent to lease exists under which the tenant has not yet taken possession, unless agreed to bs

part of the brokerage relationship, or unless the lease or the letter of intent to lease so provides;

b. PresentineAssisting in the drafting and negotiating of leases, letters of intent to lease, ax‘}\d

rental applications, and presenting. in a timely fashion, all written offers or counteroffers to and from fhe
|

tenant and landlord pursuant o § 54.1-2101.1, even when the tenant is already a party to a lease or a
\

letter of intent to lease;

c. Diselost of

3;rh,(\h 1h€\ !
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M

‘
may-have-an-interest-Providing reasonable assistance to the tenant to finalize the lease agreement. i
3. Maintain confidentiality of all personal and financial information received from the clie%lt
during the brokerage relationship and any other information that the client requests during the brokerage
relationship be maintained confidential unless otherwise provided by law or the tenant consents Ln
writing to the release of such information;

4. Exercise ordinary care; and

5. Account in a timely manner for all money and property received by the licensee in which the

tenant has or may have an interest:

6. Disclose to the tenant material facts related to the property or concerning the transaction pf

which the licensee has actual knowledge: and

7. Comply with all requirements of this article, fair housing statutes and regulations, and all other

applicable statutes and regulations which are not in conflict with this article. i
1

B. Licensees shall treat all prospective landlords honestly and shall not knowingly give them

false information. No cause of action shall arise against any licensee for revealing information as
required by this article or applicable law.

C. A licensee engaged by a tenant in a real estate transaction may provide assistance to the
|

landlord or prospective landlord by performing ministerial acts. Performing such ministerial acts that are

not inconsistent with subsection A shall not be construed to violate the licensee's brokerage relationsq‘ip

with the tenant unless expressly prohibited by the terms of the brokerage relationship, nor sh%ll
|

performing such ministerial acts be construed to form a brokerage relationship with the landlord }or

!
prospective landlord. ‘
D. A licensee engaged by a tenant does not breach any duty or obligation to the tenant Fy

showing properties in which the tenant is interested to other prospective tenants, whether as clients jor

representing landlords relative to other properties.

customers, by representing other tenants looking for the same or other properties to lease, or Fy
!
1
E. Licensees shall disclose brokerage relationships pursuant to the provisions of this article.
|
1
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§ 54.1-2138. Disclosure of brokerage relationship. |

A. Upon having a substantive discussion about a specific property or properties with an actual br

prospective buyer or seller who is not the client of the licensee and who is not represented by another

licensee, a licensee shall disclose any broker relationship the licensee has with another party to t]%le
transaction. Further, except as provided in § 54.1-2139, such disclosure shall be made in writing at t]!jle
earliest practical time, but in no event later than the time when specific real estate assistance is ﬁ&st
provided. Such disclosure may be given in combination with other disclosures or provided with oth@sr
information, but if so, the disclosure must be conspicuous, printed in bold lettering, all capita*s,
underlined, or within a separate box. Any disclosure which complies substantially in effect with d‘le
following shall be deemed in compliance with this disclosure requirement: }

DISCLOSURE OF BROKERAGE RELATIONSHIP
The undersigned do hereby acknowledge disclosure that:

The licensee ....................

Name of Firm

represents the following party in a real estate transaction:
........ Seller (s) or ...... Buyer(s)
........ Landlord(s) or .e..... Tenant (s)

SSISEARRAREERAS e
SIS e

B. A licensee shall disclose to an actual or prospective landlord or tenant, who is not the client of
the licensee and who is not represented by another licensee, that the licensee has a brokerage
relationship with another party or parties to the transaction. Such disclosure shall be in writing and
included in all applications for lease or in the lease itself, whichever occurs first. If the terms of the lease
do not provide for such disclosure, disclosure shall be made in writing no later than the signing of the
lease. Such disclosure requirement shall not apply to lessors or lessees in single or multifamily
residential units for lease terms of less than two months.

C. If a licensee's relationship to a client or customer changes, the licensee shall disclose that fact

in writing to all clients and customers already involved in the specific contemplated transaction.
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D. Copies of any disclosures relative to fully executed purchase contracts shall be kept by tl

licensee for a period of three years as proof of having made such disclosure, whether or not such

disclosure is acknowledged in writing by the party to whom such disclosure was shown or given.

E. A limited service representative shall also make the disclosure required by § 54.1-2138.1.

8 54.1-2138.1. Limited service representative, contract disclosure required.

A. A licensee may act as a limited service representative only pursuant to a written brokerag

1c

pC

agreement in which the himited service representative (1) discloses that the licensee is acting as a limitd

ed

service representative; (11) provides a list of the specific services that the licensee will provide to tl

ne

client; and (i11) provides a list of the specific duties of a standard agent set out in subdivision A 2 of §

54.1-2131. subdivision A 2 of § 54.1-2132, subdivision A 2 of § 54.1-2133, or subsection A 2 of § 54.

]-

2134, as applicable. that the limited service representative will not provide to the client. Such disclosu

e

shall be conspicuous and printed either 1 bold lettering or all capitals, and shall be underlined or inl ¢

separate box. In addition. a disclosure that contains language that complies substantially in effect wi

the following shall be deemed in compliance with this disclosure requirement:

"By entering into this brokerage agreement, the undersigned do hereby acknowledee their

informed consent to the limited service representation by the licensee and do further acknowledee th

at

neither the other party to the transaction nor anv real estate licensee representing the other party is und

cr

any legal obligation to assist the undersigned with the performance of any duties and responsibilities

of

the undersigned not performed by the limited service representative.”

B. A licensee engaged by one client to a transaction and dealing with an unrepresented party

DI

with a party represented by a limited service representative and who, without additional compensatio

n,

provides such other party information relative to the transaction or undertakes to assist such other par

ty

in_securing a contract or with such party’s obligations thereunder, shall not incur liability for suc¢h

actions_except in the case of eross negligence or willful misconduct. A licensee does not create

a

brokerage relationship by providing such assistance or information to the other party to the transactio

n.

A licensee dealing with a client of a limited service representative may enter into an agreement with th

at

party for payment of a fee for services performed or information provided by that licensee. Such

1:’
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pavment shall not create a brokerage relationship: however, the licensee providine such services or
information for a fee shall be held to the standard ordinary of care in the provision of such services or

information.

§ 54.1-2141. Brokerage relationship not created by using common source information company!.

No licensee representing a buyer or tenant shall be deemed to have a brokerage relationship wi

a seller, landlord or other licensee solely by reason of using a common source information compan

However, nothing contained in this article shall be construed to prevent a common source information

th

Y.

company from requiring, as a condition of participation in or use of such common source informatio

1,

that licensees providing information through such company disclose the nature of the brokerage

relationship with the client, including, but not limited to, whether the licensee is acting as (i) an

independent contractor, (ii) a limited service representative, or (ii1) a transaction broker, facilitator or

in

some other capacity as provided in the brokerage agreement. A common source information company

may, but shall not be obligated to, require disclosure of a standard agency relationship. and may adop

rules providing that absent any disclosure, a licensee providing information through such company mi

be assumed to be acting as a standard agent. A common source information company shall have tl

right, but not the obligation, to make information about the nature of brokerage relationships available

to

its participants and to_settlement service it provides including, without limitation, title insuramn

LC

companies, lenders, and settlement agents.

§ 54.1-2145. Article does not limit antitrust laws.,

Nothing in this article shall be construed to limit, modify. impair, or supercede the applicabili

v

of anv federal or state antitrust laws.

2. That the provisions of this act shall become effective on July 1, 2007.
#

1
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