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Re: Case 1V/35.897 and 35 927; Visa v. American Express and Dean Witter

Dear Sir,

[ have the honour of submiuing herewith three copies of the comments of Visa International

Service Association, Inc. concerning the complaint of American Express Travel Related
Services Company, Inc. and Dean Witter, Discover & Co.

We shall send you promptly a non-confidential version of the comments,

Yours faithfuily,

.
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M. Waelbroeck
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Enclosures: 3. EXHIBIT

1402
cc. Mrs Carol Walsh and Mrs Deborah Flack (Visa London)

Mr Bennet Katz (Visa Int. San Francisco)

Mr Lawrence Popofsky and Mr Steven Bomse (Bomse Heller Ehrman White & J
MeAuliffe at San Francisco)
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Comments of VISA concerning the Complaintsg
of AMEX and DEAN WITTER

Cages IV-35.0897 and IV-35.927

Visa International Service RAssociation, Inc. (hereinafter
"VISA"), hereby submits its comments on the complaints filed by
American Express Travel Related Services Company, Inc.
(hereinaftexr "AMEX"), on 23rd January 1996, and by DEAN WITTER,
Discover & Co. (hereinafter "DEAN WITTER"), on 29th February 1996
("the Complaints®). AMEX and DEAN WITTER are hereinafter referred
to collectively as "the Complainants’.

At the outset, VISA wishes to draw the Commission’'s attention to
the fact that, for reasons that are well-known to the Commission,
it has had only a very short pericd of time to prepare its
comments. VISA understands that the Commission needs teo have
VISA’s initial reaction to the Complaints rapidly and is herewith
attempting to comply with this concern. VISA will therefore not
attempt to rebut the Complaints point by point nor to correct the
Complainants’ statements regarding allegedly anti-competitive
actions taken by VISA which have no relevance to the present
case{l) .

VISA would appreciate having the opportunity to meet the
Commission’s services in order to provide them wikh Ffurther
information concerning the operation of the market and the

consequences that are to be expected in case the rule challenged
in the Complaints is adopted.

(1) See, e.g., the allegations on page 17 and Annex 7 of the
Amex Complaint and on pages 5-6 and 11-12 of the Dean
Witter Complaint.
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I. Intcreduction

The Complaints have been filed by two successful card issuers.
Thus, in Annex 3 to its Complaint, DEAN WITTER describes itself
as having realized “"record profits" in an "increasingly
competitive market place”. A major part of these profits is
attributable to its Credit Services Division. It is striking to
note that these results were achieved in the United States, where
DEAN WITTER's main business activities are situated and where the
VISA By-lLaws restrict VISA members from issuing DEAN WITTER's
cards. Certainly, this merxe fact should give the Commission cause
to query DEAN WITTER’s assertion that the adoption by VISA
INTERNATIONAL of a similar prohibition would prevent it from
entering other markets, including those of the E.U..

Similarly, it cannot be denied that AMEX's has been overall a
success story, whether in the United States or in Europe{2).
This success is attributed by industry experts to the "total
control over all aspects of an upmarket niche product" which
AMEX's system enables it to maintain(3)}. Certainly, AMEX is
not in the situation of a small market entrant that needs to
"grow its market share" to "reach a critical mass“(4). If
AMEX's growth in some European countries has slowed down in
recent years, this appears to be due mainly to AMEX's own market
policies. Indeed, AMEX has voluntarily targeted its cards at
affluent individuvals and business travellers, imposing high
issuing fees and merchant service charges ("MSC’'s"). As
repeatedly indicated in the Smith Barney Shearson report attached
as Annex 13 to the AMEX Complaint(s), this has led to a

{2) sSmith Barney Shearson Report of 5 May 1994 on the Credit
Card Industry, submitted by AMEX as Annex 13 to its
Complaint (hereinafter "the S.B.S. Report"™), pages 18, 30
and 117.

(3) Annex 13 to AMEX Complaint, page 29.
{(4) See page 38 cof the AMEX Complaint.

(5} Annex 13 to AMEX Complaint, pages 41, 57, 69, 102, 117
etc.

I
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substantial degree of dissatisfaction on the part of cardholders
and traders and to loss of market share to other, less expensive,
card systems, thereby highlighting the benefits which intersystem
and intrasystem competition can bring for consumers, be they
cardholders or merchants.

3. The essential thrust of the Complaints is that the adoption by
VISA of a rule prohibiting its members from issuing the cards of
competing systems would hamper the efforts of its competitors to
enter the market (in the case of DEAN WITTER) or to expand their
market presence (in the case of AMEX), thereby protecting VISA'g

allegedly dominant position on the market.

VISA will show that the rule goes no further than what is
strictly necessary to maintain the integrity of the VISA system
and thereby allow it to compete successfully with other systems.
Such a limited ban has bkeen considered pro-competitive in the
United States, as will be shown hereafter(s).

VISA will further show that the rule will not result in excluding
competitors from entering the European market and from freely
competing on it.

Finally, VISA will explain that the Ffact that it does not
prohibit its members from issuing Eurocard/MasterCard products
does not mean that it should be obliged to allow them to issue
AMEX and/or DEAN WITTER cards.

ITI. The market

4., First of all, VISA believes it is necessary to describe the
relevant market for the purposes of evaluating the effect of the
possible rule. This market is not the "global general purpose
card systems market", as contended by the Complainants, but the

market for consumer payments, whether realised by means of card,

(6) See para. 316 below.

Paul Allen VU 0396149
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cheque, bank transfer, electronic debit, bank note or otherwise.
VISA itself is not active in this market, since it deoes not
itself issue payment cards, travellers cheques or any other means
of payment, nor does it (save in very limited and exceptional
cases) contract with merchants to accept VISA cards. VISA’g role
is to provide its members with the key components of a worldwide
payment system, thus enabling its members to compete not only
with each other but alsoc with all other providers of payment
instruments in the consumer payments market.

5. Consumers currently effect payment and obtain means for payment
in many different ways. These include :
a) traditional payment cards;
b} travel and entertainment (T&E) cards;
c) retailer cards and other "retatlerr payment

facilities;
d) ATM cards;
e) cheques;

£) standing orders/direct debits/other automated
payments; J
g) travellers cheques;
h} stored value cards; and
! i) cash.

g . VISA believes that the next ten years will continue to see an

' increase in the proportion of retail expenditure carried out by
means other than cash, and in the range of alternatives to cash
which are available. There will be new members joining existing
systems and new systems will become established. This expansion

i in the consumer payments market will be aided by technological

: developments which will make participation in the provision of

: payments services an option for companies who have not previously

played any role in the market. In particular, this may make

small-scale schemes financially viable. Stored value cards are

w one sector where a number of national and international schemes

Paul Allen VU 0396150
au
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are being developed(7), whereas the partnership between Sligos
and Cybercash in France shows how commerce on the Internet is

offering new opportunities in the provision of payment services.

While local currency is available for use in all face-to-face
transactions within a single country, cheques and other consumer
payment methods have evolved to meet the demands of consumers,
The of
competition between the different consumer payment methods is

retailers and financial institutions. existence
evidenced by the fluctuating shares of the different payment
media in the retail sector. Annex 1 contains tables showing the
credit transfers and direct

changing shares of cheques, cards,

debits in ten different countries.

The strong differences between EU countries concerning consumers’
choice of payment method is also evidence of substitutability.
The table in Annex 2 highlights these differences by reference
to the latest available data as to number of transactions. The
table also includes, where available, an indication of the
proportion of expenditure by number of transactiong accounted for
in

by cash. Cash remains the overwhelmingly preferred method

every country but is under increasing assault from new

developments, including the stored value card.

Tt is VISA’'s view that all the payment methods referred to above
should be included in the relevant market since each wethod
offers a range of characteristics which are shared to a greater
or lesser extent with one or more other methods. Products do not
need to be perfect substitutes in order for competition between
them to constrain the activities of their respective suppliers.
The ease of substitution by consumers and merchants is shown not
just by the big changes year upon year in the shares of different
(see Annex 1)

payment methods but also by recent evidence from

(7) These include VISA cCash, Europay’s "Express" product,
Banksys’'s "Proton" product, Mondex, Danmont, Avant in
Finland, SIBS’'s Multibanco Electronic Purse in Portugal,

and the NETS CashCard in Singapore.

Paul Allen
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Sweden, where consumers switched payment methods following the
start of surcharging by certain merchants for card
payments{g).

In two anti-trust cases, the US courts agreed that the relevant
marked is all consumer payment systemz. First National Bancard
Corporation v. VISA USA was concerned with the question of market
definition in a case relating to the interchange fee in the vISA
card system. The second case, Southtrust Corporation wv. Plus
System Inc., involved a challenge to the Plus rule that
cardholders using Plus ATMs must not surcharge the cardholder.
Extracts from the two judgments are in Annex 4.

On the supply side, financial institutions typically provide to
their customers several different payment instruments. What is
more, the traditional distinctions between finaneial
institutions, T&E companies, retailers and other suppliers of
goods and services unconnected with the financial sector are
becoming increasingly blurred as the existing players increase
the number and range of payment and credit possibilities they
offer and gain Ffootholds in each other’s ‘traditienal
sectors(9}.

(8) Annex 3 shows that sales on Swedish VISA cards in Sweden
fell at the start of surcharging but picked up as
surcharging stopped. There was a corresponding pronounced
increase in the use of VISA cards to obtain cash advances,
strongly suggesting that consumers preferred to pay cash to
avoid surcharges. Moreover press reports indicate that
Swedish retailers succeeded in issuing a large number of
their own retailer cards in this period - see article in
Annex 3. Some explicitly advertised that they surcharged on
VISA cards but not on their own cards.

{9) For example, the eurocheque card, formerly a guarantee card
for the paper-based international cheque system,
eurocheque, 1s now, following the merger of eurocheque and
Eurocard, wusually a dual purpose card acting as both a
cheque guarantee card and an international debit card.
Retailer cards are also a significant growth area in many
countries and in the U.K. some retailers now offer lines of
credit not tied to the purchase of their own goods - for
example, Marks & Spencer offers personal loans in the U.K.

Paul Allen
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12. VISA does not believe that it is appropriate to make 2a
distinction between methods of payment capable of international
use and methods of payment capable of domestic use only. In
virtually every country in the EU, VISA cards are much more
widely used for domestic transactions than international
transactions - see Table 1 in Annex 5. The demand of merchants
for VISA cards is not demand for a specifically "internationaln
means of payment, but demand for a cost-effective and secure
payment method which is carried by a very large number of people,
thus enabling merchants to make sales to these people with the
minimum of formalities. Some consumers value international
acceptability but have a wide choice of payment methods when
abroad. VISA thus does not agree with AMEX that cards capable of
international acceptance form a separate market. Table 2 in Annex
5 shows that in many EU countries purely domestic bank cards
and/or retailer cards form a very substantial proportion of total
cards in issue (more than half in France, Ttaly, Netherlands and
Spéin). However, some of those cards are capable of some
international use despite the fact that they do not bear the mark
of one of the international card systems, since national systems
are developing international utility by means of bilateral
arrangements. Thus, 4B (Spain), Banksys {Belgium), SIBS
(Portugal) and Bancomat (Ttaly) have all concluded one or more
such agreements.

13. VISA also takes issue with AMEX’'s assertion that credit cards,
charge <cards and so-called "pay-later" debit cards form a
separate market from other cards or, indeed, from other payment
methods. AMEX's point that "a distinction needs to be made

between cards which enable their users to defer payment and those

which do not", is not in VISA’s view a relevant distinction.

‘ 14. Many holders of credit cards do not make use of the revolving
credit facility (in an omnibus survey in 1995, 65 % of credit
card holders in the U.K. said they were "convenience" users i.e.
| always pay their monthly bills in full) and U.K. issuers saw a
reduction of demand for credit cards when they intrcduced annual

Paul Allen VU 0396153
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charges for credit cards. "Rewards" programmes and additiopal
benefits (such as purchase protection}) encourage consumers tko
switch their expenditure from other payment methods te credit
cards for reasons other than a desire to take short or long-term
credit,

For a consumer, other payment methods offer the possibility of
deferred payment : for exawple, a debit card linked to an
overdraft facility, a purchase made with the support of hire
purchase or a personal loan or a purchase made with the
assistance of credit provided by a retailer. With respect to
larger purchases, the mere time shift offered by a charge card
gives consumers only very limited flexibility, so charge cards
too may need to be used in conjunction with other credit
facilities. In fact, charge cards have historically been the
instrument of choice for customers who do not want credit -
typically businessmen and high net worth individuals prepared to

pay the high annual fees associated with charge cards.

Merchants are generally in ignorance of the underlying financial
arrangements of the consumer and it is of no interest to them
whether he is purchasing with "his own money" or money loaned to
him by a third party on a short or longer term basis.

To conclude, VISA submits that there is no valid reason for
distinguishing, as do the Complainants, a narrow "global general
purpose card market® within the broader market Ffor consumer
payments. There exists a substantial degree of substituability
between general purpose cards, as defined by the Complainants,
and other means of payment, whether From the demand or from the
supply side.

III. The importance of maintaining inter-system competition

The importance of maintaining inter-system competition in the
tield of cross-border credit transfer systems has been recognized
by the Commission in its Notice on the application of the EC

Paul Allen
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Competition rules to cross-border credit transfers(10). The

Commission recognized that there exists a certain inter-

relationship between intra-system competition and inter-system
i competition, in so far as a restriction of intra-system
! competition can be compensated for by the existence of inter-
system competition(ll}. The Commission also recognized thar,
in certain circumstances, it is legitimate to impose an
obligation on members of a cross-border credit transfer system

not to take part in other systems(12).

19. This is particularly true in the field of card systems. Indeed,
this area is characterized by the co-existence of two broad
categories of systems : "proprietary" systems such as those
operated by the Complainants, in which the same entity issues
cards to cardholders and acquires merchants, and "cooperative"
systems, such as the system set up by VISA, which are potentially
open to all members of a given category and in which the entity
having issued a card to a cardholder is not necessarily the gsame

{(10) ©.J., n® C 251 of 27 September 1995, page 3, at paragraphs
21 and 22.

(11} Wotice on the application aof EC Competition rules to cross-
border credit transfers, paragraph 22.

(12) Notice on the application of EC Competition rules to cross-
boarder credit ctransfers, paragraph 29. Although the
instance cited by the Commission concerns the situation
where the obligation is imposed "in order to ensure
adequate volume", this is not the only instance in which
the imposition of exclusivity on members can be necessary
to guarantee the integrity and proper functioning of an
inter-bank system and should therefore be considered as
benign from the point of view of competition law.

Contrary to the view taken on pages 6-7 of the Dean Witter
Complaink, the Commission Recommendation on a European Code
of Conduct relating to Electronic Payment does not have any
bearing on the issue considered here. Indeed, as is clear
from its wording, the Code of Conduct concerns relations
between issuers of payment cards, on the one hand, and
traders and consumers, on the other hand. VISA does not
require its members to impose on traders any clauses
requiring the trader to coperate only the VISA system. Nor
does VISA impose any restrictions on interoperability of
the terminals used to accept VISA card payments.

Paul Allen vU 0396155
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as the entity having acquired the wmerchant with whom the
cardholder effects a purchase.

20. The two types of systems present some important differences in
the way they operate. Proprietary systems control all phases both
of the issuing and of the acquisition side of the business. This
allows them te target their cards to certain categories of
customers and merchants, to set the igssuing fee and MSC, to
determine the credit limits, the interest rates applicable etc...
On the contrary, cooperative systems such as VISA limit their
cooperation to what is reasonably necessary for the efficient
functioning of the system(l3). This is pro-competitive since
it allows system members to compete against each other (intra-
system competition) as well as against other suppliers of payment
instruments (inter-system competition).

Thus, whereas a proprietary system such as AMEX is able to aim
at the upper-fringe of the market and sets its issuing fees and
merchants discounts accordingly, and whereas DEAN WITTER follows
the opposite strateqy, adopting a "mass market" approach, VISA
leaves its members free to decide how to go about the task of
issuing cards and acquiring merchants(l4). VISA coeonsiders
this freedom to be beneficial to customers generally (whether

card holders or merchants).

On the issuing side, competition between VISA members manifests

(13) Thus, while VISA sets the international interchange rate to
be applied between its members, it leaves them free to
agree bilaterally on demestic interchange rates.

(14) Save to the extent reasonably necessary to protect the
trademarks and ensure the effective operation of the
necessary procedures and services (e.g. Honour All Cards

i rule), VISA exercises no control over the type of service

offered by its members nor over the terms on which those

services are offered. Two exceptions are the VISA

Gold/Prcmium Card and VISA Business/Corporate Card where

VISA lays down minimum gperating limits and/or sexrvices to

be offered to card holders as an intrinsic feature of the

relevant card programme. Some of these require acgquirers to
obtain certain data from merchants.

Y VU 0396156
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itself in the very different charging structures which they offer
(wide choice of annual fees, interest rates, incentive programmes
and other benefits). On the merchant side, members pursue
different pricing policies, ranging from blended prices for all
the merchant’s payment requirements - cash, cards and checks -
to prices differentiating between that member’s VISA cards and
other VISA cards. Competition also takes place in relation to
payment periods, in relation to the circumstances in which
transactions can be charged back to merchants and in relation to
the supply of terminals.

It cannot be denied that the coexistence of these different types
of systems is beneficial to the public. Indeed, cardholders are
offered not only a clear choice between different issuers and
different types of cards and offerings within, say, the VISA
system, but also the choice of a proprietary card such as AMEX
with its distinctive image and other conditions.

IV. Allowing VISA members to issue competing cards would reduce
inter-system competition

Although the Complaints describe the proposed VISA rule as having
as its object to prevent VISA members from "dealing with®
AMEX {15) and DEAN WITTER(l6), it is clear that VISA never
had such an objective in mind. The proposed VISA rule would be
limited to prohibiting the issuing of competing cards. VISA

stresses the word “issue® : indeed, if the proposed rule is
adopted, it will not restrict VISA members from acting as agents
in issuing the cards of the Complainants. However, such
possibility is apparently not sufficient in the Complainants’
eyes : they wish VISA members to have full freedom to act as

isgsuers of their cards.

This is an important difference. Indeed, when a VISA member acts

(15) AMEX Complainkt, p. 41.

{16) DEAN WITTER Complaint, p. 21.

Paul Allen
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as agent for a third party issuer, it is the issuer that takes
decisions concerning the territory in which, the customers to
whom and the price at which a given card will be issued. This
allows the issuer to keep full conktrel over the way its cards are
marketed and therefore does not impede inter-system competition.
On the contrary, if the issuer of the card were to be the VISA
member itself, the operator of the card system would need to
impose contractual restrictions on the issuer if it wished to
retain such control, e.g. in order to preserve the brand image.
The compatibility of such contractual restrictions with the
competition rules would be problematic - particularly where
territorial and price restrictions are concerned.

VISA does not know whether the Complainants intend to impose such
restrictions. Indeed, the AMEX Complaint is extremely discreet
as to the approach which AMEX intends to pursue in its dealings
with Visa members if the Commission accepts its
Complaint (17); as to DEAN WITTER, its proposed strategy is
contained in a confidential annex to its Complaint, of which VISA

has no knowledge.

Assuming that the Complainants do not restrict the freedom of
VISA members as regards customers, territories and prices, the
result will merely be that VISA members have the possibility of
issuing one more card in addition to those they had been issuing
previously. It is conceivable that some VISA members may gain an
economic advantage from being able to offer what may appear to
the outside world as a distinctive product. In fact, however, one
Eails to see the benefits which would inure to the general public
from such a possibility. VISA believes that these cards would not
be differentiated by brand, thus blunting inter-system
competition. The evidence contained in Annex 16 of the BAMEX
Complaint supports the view that the terms on which issuers would

(17} On page 29 of its Complaint, AMEX refers Lo its "plans to
continue to issue cards itself, on its own terms, and to
continue to functicn as a closed loop network"™, wikthout
explaining how it intends to reconcile this with the use of
banks as issuers.
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offer the cards of different systems would tend to converge, save
where the issuer chocses to use different brands to segment his

customer base.

26. VISA understands that some of the arrangements entered into by
AMEX with banks are exclusive. To the extent such bank is a VISA
member, such arrangements will necessarily affect that bank‘s
willingness to promote the VISA system as against the AMEX
system, since the bank will know that it will reap all the
benefits of its efforts to promote the AMEX system, whereas itsg
efforts to promote the VISA system would have to be shared with
other VISA members. Such diversion to a rival system will bring
no additicnal benefits to the public. In conferring a competitive
advantage on one VISA member in a country, the exclusivity would
moreover distort competition between VISA members and damage the
VISA system generally.

27. Whether the VISA member is granted exclusivity by a rival system
or not, the fact that the VISA member participates in a
competitor’s system risks giving rise to a sericus conflict of
interest for that member which could lead to the use or
disclosure of confidential VISA information. Indeed, a VISA
member issuing AMEX cards and thus having a stake in the success
of AMEX who hear of a possible product enhancement well in
advance of the launch may be tempted to do what it considers best
for its shareholders rather than maintain confidentiality about
the proposed VISA initiative. In this respect, VISA ig especially
vulnerable vis-a-vis a company like AMEX because AMEX can take
decisions more swiftly than VISA, a membership association with
a lengthy decision-making process which involves its members.

28, In their Complaints, AMEX and DEAN WITTER refexr repeatedly to the
Commission’spracticeconcerningexclusivepurchasim;agreements,
as exemplified in decisions such as Liebig Spices(18) and

(18) Decision of 21 December 1977, 0.J., L S3 of 24 February
1978, page 20.

Paul Allen _
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Schéller [/ Langnese-Idlo{19). However, there is an esgential
difference between the role played by the issuer of a card and

that of a retailer of spices or icecream. The issuer of a card
does not r"purchase™ cards for resale : the issuer actually
determines the main characteristics of the cards which it puts
on the market (in competition with the other issuers). Indeed,
it is the issuer that decides whether the card will be a debit
card, a charge card or a credit card; whether the card can be
used to effect withdrawals of cash from ATM's, as a payment card
and/or as a guarantee for cheques; whether special terms should
be attached to the card to promote usage (such as reward
programmes, rebates, ...); whether and how much it wishes to
charge the cardholder for the benefit of carrying the card; if
applicable, what the credit limits will be; whether and at what
rate interest will be charged during the period of time between
the day on which the card is used and the day on which payment
is made by the cardholder.

VISA submits that its system shows a closer analogy to a
franchise network than to a distribution system. Indeed, its
members offer VISA cards under one of the VISA trademarks, comply
with a common set of rules and use VISA’'s data processing system
for the authorization and clearing of international transactions.
The Commission reccognizes that a franchisee can be precluded from
manufacturing or selling goods competing with the franchisor’s
goods (20} .

Allowing the same entity to issue cards of competing systems
produces anti-competitive effects at both issuer/card level and
at the level of system innovation. If the issuer of a VISA card
does well (issues many cards and stimulates card usage) the
benefits accrue to him and to the rest of the system. However,

if he also issues cards of competing systems, competition between

(19) Decisions of 23 December 1992, 0.J., L 183; of 26 July
1993, pages 1 and 19.

(20) Regulation 4087/88, art. 2(e).
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those cards - and systems - will be reduced because the issuer
will not be fully committed to the promotion of either. It is
important that members be committed to promote and extend the
system they have jointly developed.

31. At the level of system innovation, there is likely to be a
reduction in competition because issuers’ desire for efficiency
will militate against different technical and procedural
developments and dual issuers will alsco have divided loyalties
and may wish to delay development in one system which would put
another system, currently more prefitakle to that issuer, at a

competitive disadvantage.

In two recent instances, the VISA/MasterCard duality has led to
a reduction in system innovation. Thus, when VISA developed a new
VISA fraud reporting system, the U.K. members of VISA refused to
change their systems until MasterCard had completed improvements
to its own fraud reporting system. Similarly, in the area of
secure transaction technology for open networks, although VISA
and MasterCard originally developed different specifications to
ensure the security of payment card transactions over open
networks such as the Internet, their members put pressure on them

to work together to develop a common technical standard.

*2. The question of systems innovation is particularly important now,
in a period of rapid technological change, when new products,
delivery methods and players are emerging and it is particularly
desirable for there to be competition between different
technologies and systems. If anti-duality rules are prohibited,
it will be increasingly difficult for competition to develop.
This is therefore an area where VISA's interest and the interests

of competition authorities coincide.

33. In stacing that because of the substantial overlap in membership

between VISA and MasterCard competition between the two systems
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is substantially reduced(21), the Complainants in effect
recognize that "issuing duality" does not lead to any increase
in intersystem competition but, on the contrary, decreases the
intensity of such competition.

VISA therefore concludes that, if it were required to allow itg
members to issue the Complainants’ cards, this would not bring
any positive benefit to the public but would, on the contrary,
strongly reduce the competition that now exists between its
system and the AMEX system or between its sygstem and the NOVUs
system.

Prohibjiting VISA members from issuing competing cards constitutes

the minimum required to protect inter-system competition

Once again, it should be stressed that the rule attacked by the
Complainantg would only prohibit VISA members from issuing
competing cards. No restriction would be imposed on their ability
to advertise competing cards (e.qg. by making °"take one" leaflets
available to their customers within or outside their branches or
soliciting cardholders for competing systems by direct mail to
their customers), or to act as agents for competitors in scbtling
monthly balances or providing the line of credit associated with
Lhe competitors’ card (such as in the case of the AMEX Gold
Card) .

VISA wishes to mention, in this connection, that the Halifax
Building Society case referred to on pPage 19 of the AMEX
Complaint concerned the imposition of a prohibition to promote
competing cards rather than issuing competing cards. The
prohibition therefore went considerably further than the rule
which VISA is currently considering,

Such a limited ban has been considered to be pro-competitive in
the United States. Thus, in that country not only were VISA and

(21} See pages 34-35 of the AMEX Complaint.
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MasterCard precluded by the antitrust authorities of the States
of New York, California, Maryland, Massachusetts and Texas from
entering into an agreement to market debit cards through che
"Entree/joint venture, but they were required, as part of the
settlement agreement with these authorities, to notify the said
authorities if they commenced a point-of-sale debit card
programme that did not explicitly prohibit duality(22). When
MasterCard’s Maestro subsidiary (which was in charge of the
MasterCard POS Debit Card Programme) adopted a resolution that
would have permitted its members to participate as issuers of
debit cards in competing programmes, the States concerned
objected. To quote from the letter they addressed Yo MastercCard
International on 27 October 1994, they were "concerned that a
change in Maestro’s rules to permit issuing duality would bring
to an end the aggressive inter-system competition between the two
bank card associations in the point-of-sale debit card marketn .
It is interesting to note that they stated that these concerns
were "heightened because, unlike the provision of free-standing
credit, debit card services are necessarily linked to access to
a financial institution’s demand deposit account*(23). It
should be recalled that one of the main reasons given by AMEX for
objecting to VISA‘s proposed anti-issuing duality rule i.e.
that banks are allegedly in a unique position to offer card
products(24) - is used by the State antitrust authorities asg
an argument against issuing duality.

Similarly, when in 1975 National Bank AmeriCard, Inc. ("NBI")

(22) Duality was defined as the ability of or potential for a
financial institution to “(1) issule] both VISA and
MasterCard POS Debit Cards to persons (issuing duality)
and/or {2) contract [...] with merchants for the acceptance
of both VISA and MasterCard POS Debit cCards {acquiring
duality}®.

(23) See Annex 6.

(24) See AMEX Complaint, pages 12-25. As we shall see, although
this statement may have a certain merit when dealing with
debit cards, the same does not apply to c¢redit and charge
cards, as recognized by the State antitrust authorities in
the letter in question.
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(the predecessor of VISA USA) sought to obtain from the
Department of Justice a business review letter regarding a
proposed anti-duality rule, the Department did not criticize the
proposed rule “"to the extent its application would prohibit an
NBI card-issuing bank from becoming a card-issuing bank in a
competing system". It added that "a prohibition of dual
affiliation appears unobjectionable to the extent it is necessary

to ensure continued inter-system competition"(25}).

As was explained above, the role played by banks when issuing
cards cannot be analogized to the role of a distributor. Indeed,
a distributor merely promotes and resells goods having
predetermined characteristics, whereas a bank issuing a card
actually determines the main characteristics of the products

which it puts on the market.

Nevertheless, notwithstanding the more limited role of a
distributor, the use by competitors of common distributors has
on a number of occasions been reqarded by the Commission as
anticompetitive since its very first decisions as early back as
1968 (26) . The same reasoning applies a fortiori to the use

of the same issuer for competing card systems.

It can therefore be concluded that allowing VISA members to issue
AMEX and DISCOVER cards would not only fail to increase
competition between VISA and other systems but would actually
decrease the presently existing competition between these
systems.

(25) See Annex 7.

(26) Decisions of €& November 1968, Cobelaz-Usines de synthase
Cobelaz-Cokeries and CFA, O.J., L 276 of 14 November 1268;
see also Decision of 23 December 1970, Su xie, ©.J., L 10
of 13 January 1971. Since Lthen, the Commission has
repeatedly condemned agreements by which competing
manufacturers sold their products through the same
distributor : see Annex 8.
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V1. AMEX and DEAN WITTER willlnot be excluded from the market

The Complainants‘ claim that the adoption by VISA of anp anti-
issuing duality rule would hinder their efforts to expand their
presence on the European market is based on the notien that it
is essential for the success of a card system that banks be
allowed to participate in it as issuers.

That this is not so is ¢learly demonstrated, ag indicated
above(27), by the success of both AMEX and DEAN WITTER on
their respective markets. This success was obtained in spite of
the fact that neither card was being issued to any substantial
extent by banks. DEAN WITTER's expansion does not seem to have
suffered from the adoption of Rule 2.10 (e) of the VISA By-Laws
prohibiting VISA members from issuing competing cards.

Moreover, it should once again be stressed that Lhe proposed rule
will not prevent banks from acting as agents for competing card
issuers. To the extent the fact that a cardholder has a
relationship with a given bank may be of importance to induce him
to accept that card, it is not necessary that such bank should
be the issuer of the card. From the ‘point of view of the
cardholder, the situation is exactly the same whether his bank

is acting as agent for the issuer or issuing itself.

Moreover, it would be wrong to believe that cocperating with a
bank is essential for a card issuer to have access to the market.
The 5.B.S. Report, which AMEX itself has attached as Annex 13 to
its Complaint, shows that the opposite is true.

Thus, Citibank is described as having been very successful in
promoting its cards in several important European markets,
thereby r"disproving several widely held opinions about the
European credit card market, by showing that FRuropeans will use
cards issued by a bank that is not their own, that they do buy

(27) See para. 2 supra.
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via direct mail and advertising, and that they do take extended
credit" {(28). Two-thirds of Citicorp’s cardholders are not
banking customers. Its "aggressive marketing® uses direct mail
(contributing 30 %-40 % of cardholders), "take cne" displays and
magazine inserts (20 %-25 %), and it has recently found that
telemarketing has been a successful approach(29) . Citicorp
is confident that it will succeed in countries where it has no

existing branch network (30} .

Affinity cards (issued through membership organizations such as
astomobile associations, charities, professional bodies) offaer
a Ffurther way of penetrating the wmarket. 1In Germany, the
Netherlands and the U.K., they have proved to be key elements.
"Several small local banks have overcome their geographical
limitations and substantially expanded their card operations
beyond their natural market share through ‘affinity
deals’ " (31}. "Recause affinity cards are likely to
i cannibalize the card base of big banks, this approach appeals
most to foreign entrants that have little to lose and everything
te gain(32). Examples include Banco Popular in Spain, Bank
of Scotland in the U.K., Verenigde Spaarbank in the Netherlands
and Berliner Bank in Germany" (33).

Co-branding of cards, although not yet developed in Europe to the
same exbtent as in the U.S., also offers an opening for issuers
| wanting to penetrate on new markets. If the brand-name appeal of
; the co-brander is sufficiently strong, it "could revelutionize

(28} S.B.S. Report, page 15.
{29) S.B.S. Report, page 119.

(30) S.B.S. Report, ibid.

{31) S.B.5. Report, page 25.
i (32) S.B.S. Report, page 26.

{33) S.B.S. Report, ibid.
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the European market" (34). Recent examples of successful co-
branding schemes include Berliner Bank’s ADAC {motorists:’
association) programme, BFB‘s Sonae {supermarket) programme in
Portugal, HFC’s General Motors card in the UK and Institutc San
Paolo Di Torino’s Fiat programme.

Non-bank institutions have also been stuccessful in developing
debit and credit cards, as demonstrated by the Cetelem "success
story" in France, Italy, Belgium, Spain and Portugal (35) and
by VSB International’s successful promotion of stand-alone VISA
cards in the Netherlands(36). AMEX has itself entered into
a partnership with the French non-bank consumer credit company
SOVAC in France. A number of Prominent non-banks feature in the
list of the top 25 card issuers in Europe(37) .

42. The detailed analysis of the main European markets contained in
the S.B.S. Report shows that there exist considerable
opportunities for new entrants such as the Complainants in each
of the major European markets.

In France, there is said to ke "scope for new entrants“. Cetelem
and the savings banks have "proved that millions of French
customers do want genuine credit cards and are prepared to take
them from issuers other than the big banks". Moreover, France is
open to an approach to affinity groups, which are as yet
"undeveloped territory®(38).
Germany and the Netherlands are described as being still, to a
very large extent, "Eurocard countries". This means that the
possible adoption by VISA of an anti-duality rule would have
{34) $.B.S. Report, ibid.
(35) S5.B.S. Report, pages 47-48,
(36) 5.B.3. Report, page 110.
{37) See Annex 9.
(38) §.B.5. Report, page 51.
T — VU 0396167
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limited effects in those countries. The three largest German
commercial banks are "still all staying faithful to the concept
of Eurocard as their only credit card product” (39)., The
authors of the Report consider that Germany has "one of the
highest numbers of genuine competitors attempting to win

customers away from their existing banks®.

In the United Kingdom, most cards are "genuine credit cardsn,
which makes it possible "to succeed in the U.K. market without
an existing customer base, using direct responsge
advertising” (40). Affinity and co-branding proé;ammes are
described as a major source of potential growth available to new
entrants(41). Several U.K. issuers are aggressively expanding
their operations internationally and, where they do not have
retail banking bridgeheads, they have the possibility to
establish links with retailers, as Barclays and Bank of Scotland
have done in Germany and NatWest has done in the
Netherlands (42) .

Spain 1s also described as "an attractive market from the
perspective of new entrants". The reason for this is that, like
the U.K., most cards in use are credit cards(43).

Italy is said "to offer the most attractive opportunities for
foreign institutions to carve out a significant card business
before domestic banks respond to the challenge” (44). Among
the successful new entrants is Cetelem, which successfully

(39) S.B.S. Report, page 55.

{40) S.B.S. Report, page 67.
{41) 5.B.S. Report, page 70.
{42) S.B.S. Report, page 79.
{43) S.B.S8. Report, page 96.
(44) S.B.S. Report, page §7.
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exported its "Carte Aurore"” multi-retailer card concept tg
Ttaly(45) .

It has been shown above that new entrants to the EU market have
numerous opportunities other than through banks. However, even
if the Complainants were correct, nothing would prevent them from
agreeing with a bank which is not a VISA member to issue their
cards, or reaching such an agreement with ‘an existing VISA
member. Although the bank in question would have to give up VISA
membership if the rule complained of were adeopted, this would not
bring about for it the disastrous consequences that are portrayed
by the Complainants. Indeed, the bank in question would have the
possibility of retaining its membership of (or joining) the
MasterCard/Eurocard organisation {which does not have a rule
against duality) and enjoying all the benefits that result from
participating in such organisation.

Another conclusion that can be gathered from the S.B.S. Report
is that one of the main causes for AMEX’s relative lack of
success in recent years is the very high MSC’s which it imposes
on traders{46).

VII. The "MasterCard / Eurocard exception”

The Ccomplainants argue that VISA’s attitude is inconsistent and
discriminatory to the extent VISA does not object to its members
issuing Eurocard cards.

This argument is without merit. Indeed, the "MasterCard/Eurocard
exception” was not a decision freely taken by VISA. On the
contrary, VISA believed it had no choice in the matter given the
Department of Justice’s (DoJd’'s) failure to give unconditional
clearance to an anti-duality rule in the light of the substantial
multi-million dollar treble damage exposure if it lost a rule of

{45} S.B.S. Report, page 102.

(46) See para. 2 supra.
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reason trial in front of a jury. The DoJ's views were solicited
because of the decisien in the Worthen Bank&Trust Company v.

National BankAmericard, Inc. case, which held that the by-law was
to be tested under the rule of reason.

In any event, VISA believes that the decision to force it to
agree to its members issuing MasterCard/Eurocard cards was not
justified by wvalid competition reasons. Twenty vyears of
experience show that the rule has not contributed any tangible
benefit for the public, but has - to the contrary - on numerous
occasions prevented or delayed the introduction of technological
improvements which one of the parties wished to introduce to its
system. Although the injury to competition has remained
relatively limited in view of the fact that the numbexr of systems
subject to this regime of forced coexistence was limited to two,
this should not serve as a pretext for extending this number to
four, or perhaps even more.

A number of impartial observers have taken the view that
VISA/MasterCarddualitydecreasedinter—systemcompetition.Thus,
in their texc book on "The Law of Electronic Funds Transfer
Systems", Donald Baker(47) & Roland Brandel assert thac "ko
a certain extent, the forecasts of a genasral "levelling" of the
differences between the two Programmes seem ko have been borne
out in practice. Apparently, the difference in interchange fees
set by the two organizations was much greater before duality than
gince. In addition, most dual card issuers apply similar finance
charges to both cards, and most merchant banks charge the same
discount rates on VISA and MasterCard; vyet, before duality,
different issuers competed with each other in offering different

cards and sometimes calculated finance charges differently, and
acquirers competed with each other in servicing merchants that

accepted their cards»(48). Comparing the U.S. experience with

{47) Former assistant attorney general in charge of the
Antitrust Division.

(48) COp. cit., page 24-10 (footnotes omitted).
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that of Canada (where both VISA and MasterCard impose a ban on
duality), these authors conclude that "ultimately, the legal
framework leading to duality has decreased intersystem network
competition in the credit card market" (49). Another former
assistant attorney general in the Antitrust Division, William F.
Baxter, writing in 1983, described it as "regrettable®" that the
Antitrust Divisioen did not give a less qualified response to
VISA'’s request for clearance and observed that the opportunity
and incentive for inter-system rivalry had greatly diminished
between the VISA system and the MasterCard system(50) .

49. With respect to Diners Club, it should be mentioned that this
card system was owned by Citibank, one of the largest VISA
members, at the time they joined the vIsa organization. In view
of the fact that Diners Club was a relatively weak brand and that
it had been declining over the last few years, VISA did not
consider that this relationship could pose a seriocus threat to
competition with its system. Moreover, VISA will be discussing
with Citibank the possibility of expanding the anti-duality rule
to Diners Club.

VIII. Conclusion

50. On the basis of the foregoing observations, VISA concludes that
the adoption of the proposed anti-duality rule would not result
in any infringement of Article 85 or of Article 86 of the EBC
Treaty

- the purpose of the proposed rule is not to restrict
competition; on the contrary, its purpose 1is to
maintain and preserve inter-system competition:

- the proposed rule does not have the effect of
restricting competition, as shown by the fact that the

(49) Op. cit., page 24-11.

{50} Bank Interchange of Transactional Paper : Legal and
Economic Perspectives, Journal of Law and Economics, vel,
XXVI (October 1983} .
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adoption of a similar rule in the United States did
not prevent DEAN WITTER from dramatically expanding
its market presence in that counktry;

to the extent the rule could be perceived as

restrictive In competition, it is entitled to an

exemption in accordance with Article 85(3) in view of
the following considerations

- the rule will contribute to improving the
operation of cards, as one of the instruments in
the consumer payments market;

- it will benefit consumers by ensuring that they
continue to have the possibility of clearly
distinguishing the card offerings of competing
systems and choosing the system that corresponds
best te their needs;

- the restriction imposed is limited to kEhe minimum
necessary, since it concerns only the issuing of
cards, not the solicitation of card holders for
competing systems;

- numerous other possibilities are available and
will continue to be available Ffor competing
systems seeking access to the market:;

VISA does not have a dominant position, whether the
market is defined as "global general purpose card
systems" (as the Complainants argue) or as "all means
by which consumer payments can be effected" (as
contended by VISA);
in any event, adoption of the rule would not result in
any abuse of a dominant position since it constitutes
the minimum obligation necessary to wmaintain inter-
system competition and, in any event, will not
materially affect the ability of the Complainénts {and
of other potential third party entrants) to increase
their presence on the European market,
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Annex 1
Changing Yolumes of Cashless Payments by Payment Method

Castiless Payments in Belginm

(number of traasactions in millions) .
Payment [nstroment 1989 1990 1991 1992 1993 Proportion (1993)
Cheques 230.5 - 206.6 1938 1742 163.1 15.6%
Card payments 78.7 95.5 119.3 1447 169.2 16.2%
Credit tranyfers (paper based) 6.0 56 52 4.6 4 0.3%
Credit tansfers (paperloss) 460.6 495.9 506.6 524.0 595.7 512%
Direct debits' 5713 659 732 313 92.8 3.9%
Total 833.4 869.5 898.1 928.8 1.042.2 100%

Source: Bank for laternational Sordements, December 1994

Note:

'Revised figures.

Cashless Payments in Dermark

{(number of transactions la millions)

Payment Instraoment 1989 1990 1991 | 1992 1983 | Propertion (1993)
Cheques 174.5 1563 134.6 1243 1176 17%
Card payments 58.5 85.1 1156 1471 177.8 26%
Credit yansfers (paper based) 0 0 0 0 0 0%
Credit transfers (paperiess) 2838 | 2947 2905 | 3047 3700 46%
Direct debits 51.6 56.9 583 652 71.8 11%
Total 5684 | $95.7 | 5990 | 6415 671.2 100%

Sowres: Bank for Inrernational Scifements. 1998 and RER Ettimates

Cashless Payments in Finland
(wamber of transactions in millions)

Favment [mstroment 1990 1991 ° 1992 1995 1994 Propoertion (1994)
Cheques &6 46 38 32 28 4%
Card pavments 83 110 120 EL8 132 23%
Credit rams fers (paper based) 210 207 199 183 172 29%
Credit vamsfers (paperless) 128 155 177 208 244 41%
Direce debits 4 8 10 15 18 A%
Total 491 526 544 553 592 1060%

Source: Finnish Bankers “Assacarion, 1994
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Cashless Payments' in France
(number of transactons in miltions)

Payment Instrument 1539 1990 1991 1992 1993 Preportion (1993)

Cheques 4,627 4,377 4,776 4,869 4,909 s4%

Card paymenss 1.036 1,178 1,328 1,443 1,565 17%

Credit transfers {paper bascd) 113 93 is 77 66 1%

Credit tronsfers (paperless) 1,160 1244 1303 1,404 1473 16%

Direct debits 767 345 854 980 1,058 12%

Total 7,703 8242 8,349 8,773 9,071 100%

Sorrce: Bank for Intarnational Settlements, Decemnbar 1994

WNote;

! Eacluding bills of exchange,

Cashless Payments In Germany
{number of transactions In milfigns) *

Payment lastrument 1989 | 1990 1991 1992 1993 ! Propordon (1593)

Cheques 661 784 230 902 934 8.3%

Card paymenis® 83 122 170 214 294 2.6%

Credit transfers (paper based) 1,684 1,835 1012 1,991 1,959 7.3%

Credit Gansfers {paperiess) 1872 2265 1,697 3,092 1294 29.2%

Direct debits* 2,589 2,939 3,420 4,016 43811 42.6%

Toral 6,889 7,945 9,179 10215 11,292 100%

' Scurce: Bank for ntsrnarional Settleme-nes, December 1994

Nates:

‘ Partly estimared;

101d Lander only;

? Excluding retiler cards, Credit cards: the card companics’ settlemen:s with remilers {normally by credit
transfer) and pay ment of the monthly totals by cardholders to card issuers by credit transfer, direct debit or
cheque are contained in the corresponding items. Debit cards: not inchsded in item “direct debits™

‘Including cash dispenser/ATM withdrawats mads with eurocheque cards at banks other than thac issuing the
card. .

Cashless Payments in Italy
(number of traaxactions in millions)

Fayment Instrument 1989 1990 1991 1992 1993 Propartioa (1993)

Cheques 638.9 729.7 6893 674.5 621.6 37.6%

Card paymenos 304 41.5 63.5 .8 .7 49%

Credit wansfers (paper based)' | 5837 | 617.2 Q13 | 6609 | 697.7 42.2%,

Credir ransfers (paperiess)? 1339 159.0 168.7 172.5 178.5 10.8%

Direct debits 38.7 49.% 626 69.0 73.2 4.5%

Toual 1,477.6 1,603.4 1,615.4 1,651.7 1,652.7 100%

Sources: Boak for Internarionad Scatements. 1994 and Banca d'lralia

Notes:

! Does not include bills of exchanpe and paper based bank weCeipts;

T Loes not include electronic bank receipts,
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Cashless Payments In the Netherlands
(vumber of transectlons in miltions)
Payment Instrument 1989 1990 1991 1992 1993 Proportien {1993)
Chzques 267 260 247 222 181 8%
Card payments 17 27 32 a7 92 A%
Credit transfers (paper based) 101 102 03 105 191 5%
Credit transfcrs (paperiess) 965 956 961 1,003 1,382 62%
Direct debits 129 360 392 411 430 21%
Toral 1.679 1,705 1,732 1,808 2,236 100%
Source; Bank for Imterarional Seitlements, December 1994
Cashless Payments in Norway
{number of transactions in mitlions)
Payment Instrument 1989 1990 1991 1992 1993 Proportion (1993)
Chequey 60.5 50.0 46.2 381 Alé 7.0%
Card payments 403 5.8 66.0 850 | 1082 24.0%
Credit wansiers (paper based) 231.2 2263 230 220.0 2194 49.0%
Credit transfers (paperless) 435 472 55.4 65.5 78.1 17.5% |
Dircct debizs 4.4 6.0 R.6 10.5 118 2.5%
Total 3804 1833 399.2 419.1 449} 100%
Sources: Bank for Inferngtivnal Sertlements. 1994 and Norges Bark
Cashless Payments in Sweden
(number of traneactiens In mAlions)
Payment Instrument 1989 19%0 1991 1992 1993 Propertion (1993)
Cheques 170 120 77 n 51 6%
Card payments 50 55 68 70 94 (2%
Credit transfers {paper based) 04 276 210 165 161 20%
Credit transters (paperkess) 78 326 380 456 452 51
Direst debits 27 10 14 37 40 $%
Total 829 go7 777 799 ROS 100%
Source: Bank for International Scitlements, 1994
i — Vi 0396176
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[ Cashless Payments in Switzerland
i (number of tronsactiona In millions)
Payment Instrument 1989 1990 1991 1992 1993 Proportion (1993)
Cheques' 26.0 24.1 220 19.2 5.4 3%
Card payments? 19.7 26.1 5.5 515 65.3 13.3%
PIT transfers’ 204.8 2231 236.0 245.6 258.7 34.3%
. Credit trensfers (puperless) R4.8 932 101.8 110.0 119.8 254%
} Direct debits 6.9 3.1 $3 110 13.2 2.8%
, Total* : 3442 374.6 408.6 4313 4724 100%
i Source: Bank for International Sentements, December 1994
Notes:
: ' Burocheques, bank cheques and Swiss Bankers Traveliers Cheques;
: 'Furocheque card. American Express. Ewrocard, Visa, Diners Chub and Posteard: partly estimated;
" This includes paper-based and paperdess eredit mansfers and direct dobits made through the PTT. Detailad
; figures were no longer published by the PTT afier 1992;
*Swiss Interbank Clearing (STC} and banks® data media exchange system;
*Intrabank payments are not incuded.
Cashless Payments in the UK
{(number of transactions i millians)
Payment Inscument 1989 1990 1991 1992 1993 1594 Proportion
_ (1993)
Cheques 3.321 3,400 3310 3,186 1017 2,028 11%
Card paymenty 774 930 1,096 1,236 1.453 1,674 23%
Credit transfers (paper based) 490 489 472 455 425 408 6%
Credit ramifirs (paperless) 783 840 869 901 936 1,049 14%
Direct debits 709 846 216 1,001 1,046 it 148 16%
Total 6,141 6,562 §,727 6,889 6,942 7.205 L00%
Source; APACS, 1995
|
1
|
ﬁ
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Fi #.Distnbiitlon bt Cashless Fayrmont Methads in EU/CoGNtIEs H Rl arIi ]
Cash as %
: ©
Credi Dy f consume
Country Cheques} Plastic] Transfers] Debits] Others| Source payments| Source
Austria 08.0% 7.0% 23.0% e
Belgium 11.7% 18.0% 60.8% 9.4% v
Denmark 28.2% 14.3% $0.0% 9.9% -
Finland 4.0% 23.0% 70.0% 3.0% e
France 46.8% 16.3% 15.7% 11.7% 9.4%|*
Germany 7.9% 1% 48.7% 40.3% .
Greece 66.0% 10.0% 24.0% et
Ireland 70.3% 7.86% 16.8% 51% .
haly 34.0% 5.2% 46 8% 4.7% 9.3%]|" 95%]aa
embourg 10.9% 23.1% 433% 22 7% -
Netherlands 6.0% 7.9% 64.2% 21.9% .
Parnugal 80.6% 1.2% 11.5% 4.7% hid
Spain 29.7% 8.7% B8.4% 55.2% .
Sweden 9.3% 8.2% 77.6% 4.9% * 1992 data |
UK 40.3% 23.1% 20.1% 16.5% . i 81%|bb
EC (excluding Greece) 37.0% 9.0% 34.0% 20.0% **

Sources:

' aa  ABl/McKinsey report (1994)
: bb  APACs {1984 data), percentage of total number of consurner payments of a value ot £1 or more, excluding
payments for regular commitments such as rent.

Paul Allen

Data is based upon number of transactions

°  Bank for Intl Settlemants 1865 (1954 data)

* FPayment Systems In EC Mernber States 1992 (1980 data)
*~ Relail Banking Research
= Visa Intemal (1994 data)
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o Bladtt . . c:z\
Cash advance 1684 and 1995 T
I
1994 1995 ; _
[Quiater 1 33447 39472 ;
Quater 2 82854] _ 6a048 ;
Quzter 3 89771] 116151 -
Quater 4 79528] 1@7415
|
I
}
I |
|
i
|
|
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Data: 02/08/95 ' . 21
Publication: DAGENS INDUSTR i
Country; SWEDEN
Headline- - THE WINNERS OF THE CARD CONTROVERSY
—_— T ———

The KF and ICA food stora chains are the winners In the card controversy betwoan
banks ang shops, which meansg that the CUSIOMers are being charged for their yse
of direet debit cardg,

In July 20,000 peuplé applied for a KF in-store card, compared to theg normat
number of 5,000 to 8,000 appiicants U month, ICA hag issued aimost 301 more
cards since tha card charges were introdueed on July 1,

"It cowid be mych more than this whan P8ople come back from halidays ang 8tart
planning the domestio budgat for tha UM, sayg Juergen Thelander, hagg of
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T t
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Annex 4

In the USA, the question of market definition arose in an anti-truse case relating to
the interchange fee in the Visa card system (National Bancard Cocporation v Visa
USA, 596F. Supp. 1231 (S.D. Fla. 1980}, 1ff.d 770F. 2d 592 (11th Cir. 1986)).
Visa argued that Visa cards compctc in a market mads up of all consumer
payment devices, and the District Cour agreed:

“[T]he relevant market in this case consists of the market for payment systems
as VISA contends. Not only did the testimony at trial suggest that VISA
developed as the result of Bank of America’s deterrnination to provide and
promote a payment systemn of nationwide proporiions to compete with other
payment systems then in existence, the evidence also indicated considerable
suecess. The cross-elasticity of both demand for and supply of VISA and other
payment devices is quite high. Both cardholders and merchants who testified
at trial considered the VISA services equivalent or sufficiently close 1o a
variety of other payment systems used in retail sales, including other credit
cards, travelers cheques, cash, ATM cards, personal cheques and cheque
guarantee cards... While each of'these different Payment service devices was
not considered to be a close substitute for a VISA card for purchases of every
possible product et every possible price, all payment services taken together
were sufficient to provide, at the least, several close substitutes for a VISA
card in any possiblc context. Cash, for example, might be & good substitute for
face-to-face transactions mvolving small dollar amounts, while chegques wouid
be better for larger transactions involving long-distance exchanges.”

This determination of the relevant product markct was upheld on appeal,

This finding was endorsed by another US District Court in a recent case in which
the plaiotiffs were attacking the no surcharging rule of the Plus ATM system
(SouthTrust Corporation v Plys System Inc., et al. §71, 219 (N.D. Ala 1995)):

“Although the plaintiff in NaBanco argued that-only VISA card Iransactions
constituted the relevant market, the Eleventh Circuit upheld the district court's
finding that the relevant market consisted of all nationwide payment services
used in retail sales, including “VISA, Mastercard, T& E cards, merchants’
proprietary cards, merchants’ open book credit, cash, travelers theques, ATM
cards, personal checks and check guarantee cards.” Nasional Bancard Corp.
(NaBanco) v. Visa US.4., 596 E. Supp. 1231, 1259, aff'd, NaBanco, 770 F.24
592 (11th Cir. 1986). The same rcasoning applies in the present case, and the
relevant market in this case is thus al) payment systems. Consumers can easily
shift to using personal checks, credit cards, or obtaining cash by means other
than ATMs. Since the reievant market in the present case theo includes all
payment devices, Plus clearly docs not have market power in the market so
defined.”

Bl =

vu0396187
1.
2.
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iny Totst I
Country Total| share] Total] share| expenditure shaﬂ
AUSTRIA Total sales $1.123m Tolat cash $208m $1,332m
Intemational szles £486m imtemational cash S3im] 39% S570m| 43%
Domestic sales $634m Domestic cash $128m 3762m
BELGIUM Total safes $3,095m Totat cash ) $893m $3,902m
Internatlenat sales $1,309m intermnational cash 3183m| 19% $1.47Tm} 37%
Domestic sales $1.785m Comesdtic cash 37T30m $2.515m
FINLAND Tolal sales $1,961m Total cash $102m $2.0682m
Intemational sales $235m Intemational cash se8m| o5% S333m] 5%
Domestic sales $1.726m Domestic cash $5m $1.731m
FRANCE Total sales $61,487m Total cash §26.876m $88,163m
Intemational sales $2.836m International cash [ $1,087m 4% $3.973m 5%
Domestic sales 858,601m Domestlc cash $25,.589m $34.190m
GERMANY Total sales $5.204m Total cash $1.216m $8,420m{ |
international sales $1.863m International cash 3241m] 20% $1,905mi{ 30%
Domeslic sales 53.541m Domestic cash $375m $4.518m
GREECE Total sales 5590m1 Total cash $58m $658m
Internalional sales $104m Intamatlonal cash $5m % $109m| 17%
Domestic saies £485m Demestic cash $84m $549m
IRELAND Total sales 31,26im Total cash $86m $1.347Tm
Intemnational sales $323m faternational cash $28m] 33% $351m! 26%
Domastic sales $939m Domestic cash $58m __3886m
ITALY Total sales $6,744m Total cash SB20m $7.584m
International sales $1.202m International cash SM7im| 21% $1.3%Mm| 18%
Doinestic sales $£5,541m Damestic cash 3849m $6,150m
JLUXEMBOURG |Total sales $837Tm Total cash S82m 3748m
Intamational sales $259m %tInternational cash - 830m| 49% $269m| 39%
Domeslic sales 3428m Domesdtic cash $32m S480m
JNETHERLANDS|Total sales $500m Total cash 5135m $735m
Inlemational sales $312m ejintemationsal cash $51mf 37% $383m]  49%
Domestic sales S287m Domestic cash $84m $372m
PORTUGAL _ [Total sales $2.201m Tolal cash $364m $3,085m
Inlemational sales $398m Intemational cash $61m 7% F459m] 15%
Dormnestic sales $1.803m Domestic cash 1802m £2.8606m
SPAIN Toltal sales $11.876m Total cash 518 861m $30.833m
Intemational sales $931im Inlernationat cash $186m 1% S1.117m] 4%
Dormneslic salas $10,845m Domestic cash $18.775m $29,720m
SWEDEN Total sales $3,110m Totsl cash $£328m $3.439m
Intemational sales $37im lntemational cash $285m] 8% $355m| 19%
Domestic sales 32.740m Domestic cash 544m $2.784im
UK Tolal sates $50.861m, Total cash $26,205m $86,146m
Intemational sales $3.826m intemational cash £894m 3% $4.719m 5%
Domestic sales $58.036m Domastic cash $25.391m $81.42Tm
Totat sales §169,800m Tolal cash $78.742m $236,512m
TOTAL Intemational sales | $14,310m Intemational cash | $3,385m 4%| $17,635m 7%
Domestic sales $145,450m Domestlc cash $73,327Tm $218,81Tm

sardhoider Expenditure includes all
jource: Visa Members' Quarterty Op

purchases and cash withdrawals where a Visa card is used.
erating Cestificate {Tetal volumes), VisaVue {International yolumezs),

Jenmark do not report domestic Cardhoider Expenditure on their Quarterly Operaling Certificate.

VU 0396189
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TABLE 2

Ame Debit &/o1

Chcque ¢t
n’ Retailer caj

BRI wopege prom Bl Kl w AT
MR np \ i."-:b " J

Visa 0.5 0.0

EC/MC 0.5 27

Amex 0.0 c.0

Oiners 01 0.0

Domestic brand only 3.4 0.3

Tolal 1.1 6.1 0.0 a3
X & (71

Visa 1.7 6.0

EC/MC 013 37 0.6

Amex 0.2 0.0

Diners 0.1 0.0

Domeslic brand only 36 186

Total 23 7.3 0.6 1.9

R IR P P e

Visa

0.6
ECMC 02 0.1
Amex 00 0o
Diners 0.1 0.0
Domesiic brand only 0¢ 20
Totai 0.4 0.7 0.0 2.0
ST EIN AN s S s ey
Visg 0.8 0.1
ECMC C.0 0.0
Amex 0.0 0.0
Olners 0.1 0.0
Domestic brand only 1.2 2.0
Total 0.9 ‘

10.7 0.0

ECMC 8.2 03

Amex a5 0.0

Diners 0.1 0.0

Domestic brand only 8.7 22.0

Tolat i7.6 7.5 0.0 220
.
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TABLE 2
l Amexl Debil &/off  Cheque gle
Brand definition ATM cards| only cards] Retailer cards
l.)-—
J l’.
Visa 29 0.0
EC/MC a9 55,7
Amex 1.2 0.0
Diners 0.4 0.0
Domestic brand onty 20. 07 24
Tolai 11.4 757 0.0 2.4
e A U2 ar Ao R AU SRR e e S e
Visa 08 0.0
ECMC 0.3 08
Amex 0.0 0.0
Diners 0.1 0.0
Domestic brand only 08 0.1
Total 1.0 1.4 0.0 o1
O S (A RN D i T s S e AR
Viga 0.6 0.0
EC/MG 0.4 01
Amex 0.0 0.0
Diners 0.0 0.0
Domestic brand onty 20
Tolal 1.1 217 0.0 Q.0
\«.\..E
Visa 4.8 oo ]
ECMC Q0.8 as
Amex 0.7 0.0
Diners 0.3 0.0
Domestic brand only 8.5 1.7 1.5
Total &8 120
0.0 0.0
Diners 0.0 0.0
Domestic brand only a.0
Total a2 02 a.g 0.0
L vU 0396191
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1.::,?1' ury m

Domestic beand only 48 1.7
33 15.8 0.0 1.7
IO e 425
Visa 09 0.7
ECMC 0.2 0.6
JAmax 0.0 0.0
Diners 0.0
Domestic brand only 39 03
'ﬂ(al 1.1 52 0.3 0.0
et e E b AR Ay R O

Visa 6.2 8.0
EC/MC 0.2 0.0
Amex 0.3 0.0
Diners 0.1 0.0

Damestic brand only 18.1 8.0

9.8 26,1 (141 8.0

e e 3 = e
Visa 0.5 1.4
ECMC 1.1 0.0
Amex a1 0.0
Diners 0.2 0.0
Domestic brang only 4.8

CONFIDENTIAL SUBJECT TO PROTECTIVE ORDER

RS G e e
Visg 17.9 12.9
ECMC 10.5 7.4
Amex 1.1 0.0
Diners 0.3 0.0
Domestic brand only 6.4 18.0
Total 29.8 287 0.0 18,0
- VU 0396192
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Ame
definition

Debit &/
ATM card

Cheque glee]
only cards] Retailer cg

L AT AL R e

Visy 524 237 00 0.0
ECMC 29.5 874 06 00
Amex 4.5 0.0 a0 0.0
7oinem 1.9 0.0 0.0 oo
Doimestic brand only - 840 2.0 6806
Total 88.4 1951 28 60.6

All data are In millions of cards

Sources:

Visa and Europay - EFMA

Amex/Diners/Domestic etg - Retail Banking Research
Visa and Europay dats as at September 1995

Cther data as at December 1094

Notes:

Retailer cards include deferred debit and charge cards

(2

L
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) SeaTEor Now Yoax

DEPARTMENT OF LAW
KoL ' m:-o u’:.’..’fr x.
L ] 'm

iy e,
o (313) 414
rﬂmmwum FAX (113} ¢14=603S

Octaber 27, 1994

carl . Munson; J. .
aanloxr Vice Presidant
Dabit Caxd Counsal and
Adet. Gshazal counsnal
Nastercard Intarnational
848 Saventh Avemua ]
Naw York. Naw ¥York 1010

Dear Mr. HUARONI

om April 20, 1994. vou notifiad the plaintifs States in Thy

("Entree Litigation®), that wha BHBéard of
Directcrs of Haestro. U.B.A. INC. {"™pa3tre®) had Adoptad a
resoluticn to pernit membars of Naeatyo to participate am iseuero
of dablt cards in dompeting. natlienwnl, one=lina, paint-of-aale dabit
card prograns {losuing dusliiey). #nils you malntain they
Nagtercurd, vhich cwno Maectro, wam not raguired ta previda sueh

notice pursusnt to the taorme of the Sattlement Agreament and crdex
in the Intres Litigation ("Entrea Ssttlemant Agxaanant?}y,
posiglen with which the Btates'® disagred, you piovidad al
tnforpebidn and meterials tne .States requestad. You¥ Cogperanis
in this mAtTter is greatly apprecisted. oo ]

Aa yeou Khow, in the Entree Litigation the Statod challangs
the jein%t dabit card venture batween Visa and NagtsrSard bacaua
wo balisved the venturs would stifle compatition in the amaryin
point-cf-dale dabit card narket. Tha Intres Settlament Agxeoman
raquired the defendants to tarminatsa tha ENntrea Drogram, ut led
aach bankcard adssaiation fres £o gavelop LE8 own :.m:rndmr. dabi
eaca programs 2f olther Vima or Magtercard oomtanged a polak-—9f
sala deble card progras that did ndt explicicl preninic duality
rovaver, the Entrsa Settlanant Agreament required tha dagzandan
t9 notify the Exateas. The agraasant dafined "duality* as th

Paul Allen
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rec-a7-tooa 3538 xBSNITFILEN 29 f o0 P—GEO44041577 28 500

- explicitliy prohibived

ablility of or petential for a financial insticution to *(1) isou(s]
both Vinn And Hastercsrd FoS -Deblit Cards to parsens (lssu

Qualivy) snd/or (2) centract{ ] with maxchants fox tha ACCeptance
of both Visa and Magtercard POS Debit Cardg (acquiring duality).n

Following the entry of the Entres sattlenent Agrzapment in May
1990, both bankcard associations launchad their own indspandent
point-of-sala debie card programs. In 1951, Viea :armnz acgquired
1008 ownarship and oontxol of Intariink end arncuncsd its plan- to
nake Interiink a natienal poéinte~af-sals debit gard progran.
gimilarly, Mastexrcard launchad the Maastro pregzaa, viiieh was
affiliated with sevaral reqlonal ATH ana Fos notworks., Ths Statas
viewad the launch of thesa two bighly compstitive indepandept
swointecf-gala dabit card pregruns as .xL-.ua. y pro-aoppatitiva,

The banefits of aggressiva intarsystenm compstition are evident
from tha dirfarant priaing and narxeting strategles tha tve
pankcard asgsooiaticns have adoptad. HMaestro annsunced v flas
interchange f£ea of 5,095, Intarlink adeptad a $,10 intarchange fae
on supexmarket transactiens and a 45 basis point fea on all other
cransactions. Both associations adopted diftsxent switch faes.
Interlink inposad annual rard service fees and merahent loqatien

sees while Masatyo did Ast. Of particuar sigrificanca, Interilink
initially charged & "transacticn servica fas® of $.02 on ea
transaction cenductsd by an Interlisk cardheldar at an Interlink
morchant, sven iFf tha POS sransagtich wars ragional. Haascre
imposed ne such Rbhypasa“ foa. So6oh after Haastrd announced its
prieing, Intarlink eliminated its reransaction servica fas."

Aoth assoeciations hava alge aggraeeivaly and indepandently
promoted thalr programs. Por axampla, lastc apring Maestyro launchad
R mAJOY premetisnal agffert in the Boston apsa. Interllhk sountared
with similar promctionsl activity in the Rorth Carolina markat.
Additional reogionel dabit promotions -in maltiple markess have
zoportadly been planned by beth sanociations.

Both Interlink and Maustro eppear tc bas doiang well. card
nemsership, merchant participatlién and transaction volumes Ak
groving at evar increasing rates foy bLoth programs, Whila
Interlink currantly enjeys a larger shers of the 'market, waieh may
Fe due in part .to tha subatantial numday of regionul Interlink
transactions, thera l¢ nathin% to auggeat tARt Haestrn ls not or
asanot remain a viable and affsctive compstitor. Indead, Visa‘'s
present focus on pronsting ilte offelins dabit product may praovida

inile naithes p:@zran prohibitad acquiring duslity, both

ssuing duality, Aftesr analyaing the
coppatitiva affects of permitting acquiring duality, tha 3tjites
conciuded that a cempetitive problem was unlikely. In fact, the
Seatas recognized that adqQuiring duality might well stinulate FOS
debit developmant and deploymant of POS terainals.

‘e —
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Hasctro with an oppoxturnity to gain market shire With its onwlina
product.

concaquently, wa mre concernsd that s changa in Haestzo's
rules to perait’ issuing duality would br.-ini to an end <tha
sggreasiva intarsyst compatitien Yretwsaan Eha two bankcard
asscciations in the point-cf-sala dabit caxd worket. Our concerns
aroe heightentd becaume, unlike the psevisien of fraa-atanding

credit, dobit cird sarvices ore jecestarily lirked to ARCAIE %O A
!m%r%ﬁ%ﬂw acovar on
unlixaly conpu oin a, Discover or
. any athe¥ viable agmpatitor could antsr tha dabit eapd marKet and
provida additieral intersysten conpatition to the dankocsrd

prograns . .

In &um, based on the inforastian now avalilable te uwg, tha
‘underzignod cannot atata that the State they zapresant would nat
ingtitute a civil snforcement actlion $f Maestro adoptad o acught
to ipplament ita propoged ryle parnitting Issulng dualicy. Ve
resiize that a finanofal fnecitution sould not iasgua both InTAziink
and Maastro carde unless Interlink also elininated Lts preonidition
against issuing duallty. Aseardingly, tha faet Lhat ths Statos
raprasantasd by the undarsigned hava net filad suit to challange the
propassd rila chinge should not be (nt etod 2s AN ASMUrANER n{
the undersigned that their raspechiva Ststas vould not fila oud
in the ¥uturs, K¢ alsg recognize, however, that The dabit gaxd
rarxet Ls evelving and that thas relavant facts nay ehanga so that
the position we have reachsd may huve to ba ra-axarinad.

th ' !
in thl;: ;i:égr\:rish to thank you for yaur courtaly' and cocperation

Vary tzuly You

) 1 =7 -]
. sigtant .AGcorney Gansral
Tand on Penalf ofs

Thopas Gresane -
- 8z, Agsistant Attorney danaral
: c.hllf; Antitrust dection .
" gtate ©of Califernia

£llen 5. Coopar
Apsistant Attornay Sanaxal

- Chles, Antitrust Diviaion
getate of Marylahd
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Assiatanc Attornay Gunexal

chiag, Consuper Pretection ]
antityuse division .

Gammonvaalthr o2 Massachupetts

Thepas P, Perkins, Jr.
Assigtant Attorney Gensxeld

Caagurar Protectien pivision
atate of Taxam
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IRt 2 agaddmgsaw

RS LI LY 11 7 Ll? MR DY T D LA v i'l3iTigitm i
i

_m:.: v.-.fl-:_." [ JOT TR - .- ) G
- - & Bepurimont of Juslies &
f Mealingley, €, 20828

* . L |

N . Getober 7, 1978
-rrincii i. Kirkhasz, :sz:ir-
.Allan N. Littman, Eecuire

PAlisbury, Madieten & Sutrs

: 225 Bush Straet
ban Franciseo, Callfornia 24104

Dt;r Massre. Xirkham and Siterang

This.is in responss to Iour request of Noverhe
an supplemented by additiona tubnissions, 2or a. 3¢
. the Divisien's enforcemane. {ateneions with Tagpace
by=law 2.14 o? rational dankArericard, Ine. {"‘mz*),
- ¥@ the Cepartment's Busineas Review Procedurs (28 ¢,

. praposed
pursuant
«Rs 30.86)

:ioni
ander=~
NAX frec

+_Although she £ull scope, application and imp1t
¢t proposed byejaw 2.1 ars rat encizely oclear, as
stdnd it the by-lav would pxehibit banks belenging ¢
Faxticipaeing in any cther bank credit card aystes, | T™his
prohibition’ would ba appiicadle to both ciiﬁéégggip banks arc
banks which accept =archsvta’ deposits {ag anksjl. The
byslaw ia appiicadle to ioizt saveic patfof 5y Lank
in koth NBI and Zatersank. Card Associstion (Mastay. Charge),
Wt also ARy other progran orassntly existing or.uwhich may
davae log, .

T ]

L. Proponed sy-law 2.16, as eri inally prasented to ths
ecaff, ralated sciely ¢ X £ !

Ftimary f6cts of sur : aly ]
wad on i%s likely {npace on' the bank cradit ‘card ky
However, you have advised u3 :hat Propoaed Ly-law 2.
further amended 30 as to hscce ipFlicable to zhe sgroalled
deblt (or assec) card system waizh NBT hag rsosntly-
1t is ocur undarstanding =hac a debit carg systea
sssentially of an alacironic funds tXansfer aystem
which tha bank cazd iy capabla not only of erfooting crsdir
transaccions bet also cin activate elsccronie peint=od-~gale
terminals “(ox similar auch devices) ao as t& iccomplish with-
dravals 27e= 4dsposits and simiday Sasic banking fundtions.
A8 you krow, :ig debit card 3ystem 13 in an qarly: stage of
ite wvolution nd only i%8 genaral cutlinss can be Esrceivad

————— — VU 1396200
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this juncture. Though the debit caxd concept-ig in tth o
infancy; 1t uadoubtodly will have o substantial (mpaot on

the existing bank credit card systems, Conseguancly, the
applicability of proposed by-lew 2,16 to ‘debit.carde compels
us to mova considarably beyond analysis of the.bank ey die
card business into tha dynamie, rapidly evelving world| et
EFI5, abeut which listle can be said catagorically and|which
involvas 1ssuey teyond those inveived, in an Analysis of tha
traditienal bank crodds card business, .

He propose, Lhexefors, to address vour oquast for a
business zeaview latzor regardizg proposed byelaw 2,12 In
WO paztg.. Tirst, we haye reachad several <onelusions with
IeIpACt .22 the antitruss implications of PTOPOALA by-law 2,15
insofar as it relatez to hank credit card systemg. a3
presently exiyt., is noted darller, <ha proposed bysia ,
2latly prohibits Lanks ip the NBI system from any af4iliacion
With any other naticnal bLanx credit card system; pye 1w
extands.wall bevond separation of slectronic delivery pnd
tarminal systams, and dntcnatically prasludes avary i'a) . Agent
bagk in any market frem baing un agane D_any cthee #radit
¢ We belleve-sugh a restoiction & ght wel :
handicap effores to croate hew bank credit card Eyazan
and.ray also diniaish coapetition emeng the banks.in various
markets. Tha same persains s +r= oparation of tha Lyplaw
T prevent an K¥2: card-issuing bank iz0m becoming an agsat
bank in a conpeting bark orsdiz ecard Syttsm and to prejpane
'4n NBI agant tank from beccaing a cardeissuing dank.irn| anocher
system, . ] .

-
" m——

L .
_,.’J“‘.. [ah B

, -
. jo

. w;, do not have Shs same cziticisp o2 :ha propossd( rule
ﬁ to the extert 1t a Priization would-prenibis an . N3l card-

PLLI )

izzuing banx crom Pecoming. 3 card-issuing tank in a competing
systam, Wa bellsve that the _:gmmﬁ’—.ﬁﬁiuon batween .

. NBI and Intorbank has Laen Pio-cempatitive, and a proniditilon
. of dual affiliation appears unedlectionable. to tha axthant

. it 18 necessary to insura continned intexsystem cempetition.

: it should be emprasized, hovever, i{hat our views in this -
S regird axe based on an analysis of the bank credis card

' System as it presantly exists and on the genaral. impadge of

" .such a prehidition, He have not undertaken a decailaed analyats
of tha lmpact ¢ such a prohibition in particular par ts.

: It im conceivebla :hst unicue competizive problenms t
a4 in particuiar marxers which would be corpounded by appticarior
2 of the prahivisien of duat affiliacion at tha card-is ing’

bank lsvel., As Fraviously indicated, rovaver, we havd not
" undertaken. ths tyova of markee Sy rarket analyeis.whicH would

ey

.'.;-h ; ‘I .d.
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# be necassary to decesmine if, in fact, eny such altuatiohs

a prenently exist, In addition, va nota thac subgectien 2L16(c)

é pernits sulti-bank holding ceapaniss to be caxd=issuing pesbers
of more-than one ‘ayasen. . 08 its fa¢e, this appaars incopsistent
T with the:basic rationale of the ergumdne in suppers. of & baa

1 on duality., ) . b

1 _ T

% . As.noted eaylisr, vou iatend.to amend the praposad

£ by=lav 80 as t3 ercompass "debiz cards® am well as bank

v cTedit cardr, which superimposes anothar level. of analysis

: upon that which ‘is selevant in ihe.tzaditional bank cre
. . card context., 7Thus, in order zo intelligantly aviluate
2 propoted by-law. 2,16 insofar as it relatas 20 dabit caxds,

o it is nacessary to have .some falrly precise notion. of wiat

£y the EFT3.plensmencon will.ultimasaly. cansist oi; how man

% EFTS systems there may Sa and wdather they will Be. natign-

& wide, regional, ¢r local, or some cembinavicn thazeols what.
e . the i:ﬁ:ct of TF78 will Zs upon ~he banking isdustry; asd

< vhat role of the banxing requlatory agancles.in IF

iyt will ba == to mantiosn only. somd 0 tha partinent aroeas.| As
N . Yyou vell xnow, at tixlia point one <en y conjecture whee tha
o : futuss holds in seere in “he EPFTS area. Consaquently, ‘e

. . {zposeible fler =3 a: this junctuce €O zeach any fizm. cohelusicns
concarning tha competivive impllsations cf preposed by~
2.16 {as0far s it wolutes tO debit card aystems and

)

i) Ha& 428 cf «ka view that praservarion. of seximuom flpxibility
v and compatitive spporzunitiss in 4he EFSS £ield 13 of.the

i . uswost.imporrarce 34 TITY iz 5o davalop in a way which provicea
2 consuteys with a.widg sange of usaful and ceapatiiive saxvices
O  Thus, Wa are.concesned =hat application of zha pxoposed by-lau
ki  t0 dabit cards wigat unnecessarily . limit the apooriunities

K available to NBX Tembar, banks o partisipata.in.alternative-

o debit. cand: and TFTS developrmants. .o .

K In. sun, on.the Sasis of sha iafordatich presancly

Available =0 ua, we cannot stkce .that the Dagartmaenc ©
! would not inscitisa a.civil aniovcemant aceign. sheuld
- adopt pzoposed Lys~law 2.16. As rotad, we racognize th
the ocrsdit and dekbit <ard businesses.aze raplidly avolv
Comsequantly, tha relevant 23053 may changs and the ¢o
¥a have reached st she crasent *ing 2ay have to be.ze-

R e

]
4

3333
[*)

H:-'J‘I
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S ——
Paul Allen v 0396202
CONFIDENTIAL SURJECT TO PROTECTIVE ORDER



VU0396203

O

Youz courtesy {n presenting this matter to the
Department &nd ysurs coostvacion in providing the.information
requasted s spprociated. - ) ’ .

_.ﬁ.". ) L . Sincerely yours,

THCMAS E. KAUPER
Acsiseant Ateorney.Janeral
Angitrust. Divislon T
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Annex 8

"EC Competition cases relating to common distributorshipgn

In SCPA_/ Kali & Salz!, the Commigsion stated that the
appointment by two producers of fertilizers of the same
distributor "has the effect of unifying prices and conditions of

salen.

In United Reprocessors GmbH?, the Commission considered that an

agreement to provide reprocessing services for nuclear fuels via
a joint subsidiary would necessarily result in the joinr fixing
of prices and marketing policies.

In CSV*, the Commission condemned an agreement between two
manufacturers of fertilizers to sell their products in the
Netherlands through a joint subsidiary. The Commission considered
that the consequence of the agreement was "that buyers in the
relevant markets can no longer approach two independent
suppliers, but must deal exclusively with CSV, which charges
uniform prices and applies the same terms of business for
deliveries ...". The Commission recognized that the products were
"still separately identifiable to some extent and customers may
voice a preference for one or the other when placing an oxder
with CSV"; nevertheless, it considered “this has no appreciable
effect on competition because the same prices and conditions
apply to the products of both firms ...v.

In Floral*, the Commission imposed a fine on three French

producers of fertilizers who had set up a joint venture to export

t Decision of 11 May 1973, 0.J., L 217 of & August 1973,
2 DPecisioen of 23 December 1975, 0. J., L 5S1 of 34

February 1976, page 7.

3 Decision of 20 July 13978, O.JdJ., L 242 of 14 September
1978, page 15.

¢ Decision of 28 November 1979, 0.J., L 39 of 15
February 1980, page 51,

VU 0396205
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o Germany. Here too, the Commission considered that the
cooperation restricted competition between the producers and
prevented German customers from being able to choose the prices
and conditions most advantageous to them.

These cases did not only involve joint selling subsidiaries -
where the potential to eliminate price competitiocn is
particularly great - but regarded as equally prochibited sales
through independent distributors®.

s See, e.qg., the SCPA / Kali & Salz Decision.

Paul Allen

CONFIDENTIAL SUBJECT TO PROTECTIVE ORDER

VU 0396206



vu0396207

" ey

Aunex 9

S .
Paul Allen VU 0396207
CONFIDENTIAL SUBJECT 10 PROTECTIVE ORDER




00396208 (2
a M
: Top 25 Issuers in Western Europe
by number of cards, as at start 1995
Number of
Cards Issued
Isyucr Country Type of Organisation (thousands)

Barclays Bank UK Commercial Bank 15,164
National Wesiminster Bank | UK Commiercia) Banik 9,154
Midiand Bank UK Commcrcia) Bank 7,797
Lloyds Bank UK Commercial Bank 7.662 |
ING Group (Postbank) Netherlands Commercial Bank 7,000 |
Crédit Agricole France Commercial Bank 6070 |
TSB Bank UK Savings Bank 5,768
Cetelem France, laly and Belgium | Private Labe] Jssuer 5,700
Rabobank Netherlands Coopertive Bank 5.000
American Express All European Countries T&E Company 4,818
Marks & Spencer UK Private Label Issucr 4,230
Abbey National UK Commercial Bank 4200 |
E! Corte Ingiés Spain Private Labe] Jssuer 4,000
Deunche Bank Group Germany and Ialy Commercial Bark 3,844
La Redoute France Private Label Issuer 3,200
Cofinoga Fraace Privat= L abet [ssuer 3,460
Servizi Imterbancari Italy National Card Orpanisation 3,300
Banco Bilhao Vizcaya Spain Commereial Bank 3,000
The Royal Bank of Scotland | UK. Commercial Bark 2,984
Lz Caixa Spain Ssvings Bank 2.800
Caja de Madrid Spain Savings Bank 2717
ABN-AMRO Netherlands Commercial Bank 2,700
CENCEP Fraace Savings Bank 2,636
Hanco Central Hispano Spain Commercial Bank 2600 |

PBanque Naticnale de Paris France Commercial Bank 2,293
Source: Reteld Banking Research Led, “Payment Cards in Europe, 1995 "
Notes:
1. Figures in iatics s estinates made by Retail Banking Research, with the aid of experts from the releveant countries,
I The countries covered are Austria, Belgiom, Deomack, Finland, France, Germany, Greecs, Naly, Netherlands. Norway,

Portagal, Spain, Sweden. Switzorland, UK.
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