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. bank (includinr z2ny of its narence, supsidiaries ¢
v

If a pareﬁt _aubsidia*" or affiliate of & ﬂember-
takes any action which the member mav not’ “take

under the vrovisicns of thicz sectlon,. such. member
shall be deemzd therebyA,o have violated thla sectlen
unless, in-the case of" affiliates, (1) there dre

no ¢common- officers or emplovees énpaged in the
management or operation: of both BankAmericard and
‘other Credit Card orograms and (1i) the operations .

‘including, without limitation, processing, markeb-n,,

autho ization, eredit, collection an “solicitation -~

of such- proerams are seoarate.jA”he orovisions of
‘Section 2.15 shall apply;. wits

Hout - limitation, to all
officers and employeea &ng; d in the operation of
a memher's Credit Card program and. *o all directorq
of members. :

Thé'pfdvi§10na 6f this section sﬁall not aoply du"ing
periods necessarj to (i) convert a C*edit Card progran

to or from the Bankamer icard nrogran -or (11) wakef'

an aujustment to a Credit Card’ pregran as required:

for compliance with this section,’ provided such con-

version or ad*“ctﬂent is comoleted in: accoraance with

‘such canditlnnJ ‘2nd in such time as the corporation~“a.

reéquire, which time s5hall not exceed twenty-four ron:n”
from: {1) . ., 1974, (2) the date of accentan

of memberhhxn 13) the date of . deliverv of notice of

termination, or. (4) the date ‘of -any .Tuture acquASW—

"tion,; ferger or other circumstance which necessitate

an adjustment he eunder, as the case may be.

?Credit'cards’"éé usead ih"this”ééétiOh'mean anv instru-
1

ments, whether in the.LOTﬂ'bf & card, toox, plate,

coupon, ¢&r other credit dsvice c'nad or issued o2

affiliates) : wHich mav pe used to obtain money or c_
purchase or 13&5” nroperty or services on credit nHut

do not include letters of credit or any such instru-

ments usable _P'CIua*VﬂWv for the obtaining ot money
from such bany or the. guarznvéeing of cheeks .

: 2 ra OWNS
honored exclusively oty one ,
chants ha v;.a ipact con 'S
with such %, 2xcent that su ay 208
any other ban'ias its arent with resoe" to th
Credit Card prosram for the sole pursose cf a
Tor deposic sals: drafe: frem such merchants 2

from the use o7 gucn Are2 Cradii Cards.”




A cooy of the preaent by 1aws of NBI 1s enc’osed

On Wovewoer 6, 197& the Board of Directors of NBI
adopteu the 011 ning rcsolution.u

“Afterﬂan}extensive revieW'of the *ssue of

g
“‘onvduly made, seconded and unanimouslv
N 1 " : u dD -'

1 tates Denartﬂent o¢ ’u tice for a
'ess revie:, (11) counsel has Had an onoor—

R = gn resoonse, and ’111) the Board aoop*s a
= resolution setting forth the. ‘effective date
‘after havine had an cepportunity to.review the
 Department of Justlce's written reSDOnse and the
: 'opinion of counsel;“ i -

. ' -The amended b; law is d801gneL to- carrv out more.
v;effectively the ouvpose of the oriminal by-=law 2.16, adovted
October,; 1970, maintain and enhance competition tetseen

, comneting nat‘onal bank card systems and between Chul"

'_,respoctive MembETs-.

: : _ HBI was forwed in June 1970, as a-joint .venture of
._banka Jucceed"g to the riational’ banx cavd s¥stem wnich had
,originallj develonea throuszh licenses between Bank of America
N.T.&8.A. and-its 1icendee banas._ ;nte“bank-was Tormed as -
a joint ven ture of panis in 1767 ;ccﬁrtﬁtﬂ with the naticnal

onl tig -
-serv‘ca\, hxv*uc Tl izd Urevel and v halet
(e.g., Anericzn d;‘”1 £), sveclal nurncsgsz S an
- alr travsl carc,ﬂs d to an extent cards of nation e vandors
: such as oil companies,; there are only two presentlj €X1~t1ﬂ”
‘national “anx CQTCS 43I7%s. Bankfmericard, znd the Interbdani,

ot

) Master Charege card. At all times Interbank hao_beEn_larger than
'NBT 4in numbter o;;banisj_transactions and the like.

% ' Proposal B 1s quoted on pages 1 and 2 of this letter,
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B _ Frnw ifs incemtion ‘n-.OYO, RI waS”faébd'with'thé_.
"problem ‘of permits inr or orohibit: ng % anks from’ rar*iciwating
“1n both the N3I and tae Inte”Lan ‘systems. It was and is
’NBI's opinion that such Joint. memberspip: was _inconsistent with
competlit: -:p-.ens and_could result in a: de facto or_de Jure.
,,merger of’axl OF .part of the. systena.v “Aceording 1y, in October .
6T’1971 MBI, being still unaware ol the. exact nature and full
scope of ‘the comnetition that existed and would develop between
-the two svstems, but being convinced that It should continue
“and be enhanced ; oaSaea its oriri nal by-law section 2.16,
_effective_December 1, 1971. A copy of that by-law 1s. enclosed
It prohlbited a bank from. 1ssuinp'cards in both. svstens. and -
prohibited a card-issuing bank from particlpating as_an
agent _of a pan fIfTE‘E‘hneting s"stem. It. did noet; however,
prohiblt an agent bank of & bank in one system from simul-
taneously being an-: adent of ‘a bank in the other svstem.

o Under section h.16 mﬂmber banys had cneé vear within
- which to bring ‘themselves. into cowplianc Well prior: to that
Ctime, the bv-law was challenged 1n an- action under the. anti-
“trust laws filed on November 26, 1971, by Worthen 3ank 2and

Trust Compsny; 2 bank in Little Rock, dArkansas, an lBI member,
wvhiech sought to ke a card-issuing bank in the Interbank system.
In April, 1572, Worthen obtained a sumnary judgment’ nolding tne

by-law invql‘d. On appcal, however, “the dud~ﬂ=n* was reversed
4in Worthen bgnm % Trust Co. V. Uational Dan/f-e“*rawd Inc.
(8 CTIr. 19737 485 F.2d 119, certiorari denied (reb. 197L)
‘HIS U.S. 918. : '

: Following thf remand Ain; the 1ortheq caae,AVBI com-
émenced discovery - 1ron,1_° competitor Inuerhark two of -Inter-"
‘bank's regional nemoerq, Wdestern 3ank Card ﬂssoc¢atlon {{SBR)
and Credit ayst ms Incorporated (CSI) and of !oru“en.

o We have submitted. to fhe Departnent a memorandum and
-appendices of 966 papesi set nr forth ‘the fdcts discovered to
date. The Dbpﬁrt*ent a1so has NLBI's briefs on anpeal in the
Worthen case; znd the Appendix to the briefs which set out the
‘strucdturz: and thé backsreund facts of the natlonal bank card

“industry.

* . "The . meﬂoranduﬂ and tde-*bpé;ﬁiéés.WGTesfileé’under-seal in
‘the United States Uistrict Court for the Eastern District of

" Arkansas, Western Zivisien, wursuan“bo vrotective orders of the
eourt. The court has rranted 38?115’10n for- tae_docuronts to ce
shown to the Department of Justice. “while MBI has no objection
to the release of any of the ir““”mécion contained in the
memorandum and soberidices, the other nartlies to those protective
orders nave cbjections to the’ r018339 of ceruain of the informa-
tion contained therein. :
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: . In NBI's 001nion, the evidence develoned in the ﬁ”ﬁ*7:
‘fcase 31d reflccted Ln ‘the memorandum submitted to; the ‘Depart ,
and in the affidavits filed in the Worthen: rcase shows beyond any .

”jreasonable doubt ant.

~} ~A} Neither of the two- national bank credit card
,(NBI and Inté*bank/"aster Charge) systems could have heen
_,produced by individual banks. .

.v

N : §;~ The systems have been from their inceptions,
" competitors in the bank card industry, and the. spur of -
_,competition is real and compelling in that' »

1. The two systems comoete for cardholder.
usage, merchant accep ance and bang membersbip.

2. ‘The two svstems compete ‘to achieve,ﬂ
technolovical innovation in. . :

_V(a) Nafional authorization systens,

S ) IntePChanse and electronic data
"fA__'_v- ,”transfer systems, _ ‘

w(c) Point of sale and renote bank terminal
1nsta11ations, -

' "(d) Dnvelonhent of 5i°°955iﬁé"aﬁdf0tﬁér
=Software, and ) o S T
" (e) Other areas of technological develop--
-~ ment. ’ N _ e
3. The two systems compete in nlannlnq,-

f organ*21nv and striving ‘to dévelop and: 1‘aleﬂent
new services for carcqolders ‘and mercnants.

: €. Dual membership in the existing Bank card 1naust"y
systems is in viclation of the- ant trust laws because

. ,,”Afl4 _Dusl ne*bersﬂ*o 0ause ﬂisuse of" con«,.
fidential and prop ;i?birj'iﬂlc atiocmg )
2.  Dual memhoership ersdes and eventitzlly
ﬁrtes'competltwox;

3. Dual mewbersh*o lesseno;the 1ncant¢vcf
*to;pfomove each 'sys tem. competit 1ve11, ana :

, I, -Dual membership will result in the
'Veventual»merger of the two tpank card systoms,







‘that every tendencv vcward mergar, e Panto or’ de Jure be
'prevented 18T submits that comoet;tion bet:eeq the tvo com-
- peting bank card systems must not be lessened and-that it.
is the duty of #ach systenm to resist zny. acbion which will
-lessen ‘that cowoet*tion which has proved ‘so nroductive of
innovatien in the past and which. should contlnue to benefit
the public. NBI submits that its bv~1aw is a reasonable
method of oreserving that competition against the anti—
;competitive effects of ‘dual membershin. - :

Because dual’ menbnrsbip has 1ncreased steadily for .

‘several yéars causing increased pressur fromjnen-dual ‘banks
‘to become dual’ with effects which NBI believes are sericusly
“anitcomnetitive, ‘and because we believa that a Pinal resclu-
tion of the matter is in the best interest of the public as’
well as all banks, we reaquest thabthe Deoartment exnedite its
*consideration of this ‘matter.

g We shall te pleased to. furnish, o) far as possible,
"any further. information the Department may.- desire._'

- Very trulv yours,

vBankAmebicara

-anoroorated:~*




