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Comments on the Reform of the Application
of Anicle 82 of the EC Treaty

Prepared by the Commission on Competition

This paper is submitted to the European Commission by the International Chamber of
Commerce (lCC). It has been prepared by its Commission on Competition.

This is the first ICC paper on reform of the application of Aricle 82 EC. It deals with a number of
general points. We wil in a subsequent paper address some specific forms of abuse of dominant
position. We also intend to comment on the draft Guidelines when available.

We begin by reviewing the purpose of Aricle 82 and its implications for the benchmarks to be
used.

We then comment on what we recommend as a modernized approach to dominance, relevant
market and abuse.

We end by stating briefly how a modernized application of Aricle 82 would contribute to the
pursuit of the objectives of the Lisbon Agenda.

1. Some general remarks
The purpose of Article 82
The EC Treaty makes clear that its competition rules are designed to establish "a system ensuring
that competition in the internal market is not distorted" (Ar. 3(1)(g)).

In applying Aricle 82, this means preventing practices of dominant firnis that distort the normal
functioning of the market.

"Normal functioning" of the market in the presence of dominant firms can have different
meaings. It could mean a market that is effcient in the sense that it leads to optimal allocation
of resources, provides to economic agents appropriate incentives to pursue innovation,
effciency and quality, and maxmizes consumer welfare.l Under this interpretation, the rules on
abuse of a dominant position are enforced against conduct of dominant undertakings where it is
established that the conduct does not enhance effciency and harms consumers.

1 M. Mont, "Euron Competion Policy fo the 21st Century, in B. Hawk (00)200 Forham Coorate Law Institue ch. 15 at 257.
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"Normal functioning" of the market could also mean a market in which economic agents have
access to the market and operate on the market without obstacles created by dominant
undertakings. Under this interpretation the presence of a number of competitors on the market
is of paramount importance and is considered, in and of itself, as necessary in order for the
market to function so as to achieve the ultimate purpose of competition rules. Under this
interpretation, the rules against abuse of dominant position are seen primarily as protecting
competitors in order to protect competition. The drawback of this interpretation is that, by
focusing on the presence of competitors, it may end up protecting less effcient competitors and
prohibiting conduct of dominant undertkings that furthers Aricle 82's ultimate purpose of
promoting an effcient market. In addition, protecting rivals against competition from the
dominant undertaking may reduce their incentive to engage in robust and creative competition
that can furter effciency and benefit consumers.

We consequently recommend that, when applying Arcle 82, the Commission move beyond
findings relating to the effects on competitors and assess whether the conduct of a dominant
undertaking is likely to have effects that promote or impede effciency and benefit or harm
consumers. As Commissioner Kroes has noted, "it is competition, and not competitors, that is to
be protected"z. We elaborate this recommendation in the following sections.

The ultimate test
The Commission decisional practice and the case law of the EC court have not provided clear
guidance as to which interpretation is correct. Varous concepts have been used as benchmarks
for assessing whether the conduct .of a dominant undertking is abuse, including "normal
competition"3, "competition on the merits,,4; "genuine undistorted competition"s. These vague
concepts need to be clarified and elaborated so as to reflect the purpose of the rules against
abuse of dominance. In its Guidelines on the Application of Aricle 81 (3), the Commission has
done so with respect to the concept of "restriction of competition" and has put forward
consumer welfare as the ultimate test.

We are of the view that harm to consumers, which is expressly referred to in Aricle 82 (b), is the
ultimate test of abuse of dominancé, just as it is for Article 81. In Continental Can7 the ECJ
made clear that the purpose of Aricle 81 and 82 should be consistent. If harm to consumers is
the ultimate test for "restriction of competition" under Aricle 81, it should be so as well under
Aricle 82.

2 N. Kres, Preliminary Thoughts on Policy Review of Arcle 82, Spe at Fordham Corate La Insttute (23 September 20).

3 E.g. Hoffn-arohe, (1979) ECR 461, para 91.

4 E.g. AKZO, OJ L 1985, L 375/1 para 81.

5 E.g. Atant Container Unes, judgment of th CFI of 30 September 2003 n.y.r., para. 1460

6 See also Jacobs AG in Brnner. '.. .the primary purpe of Are (821 is to prevent distoron of competion - and in partcular to
safeguard the intere of consumers." (19981 ECR 1-7791 al7811

7 ConentalCan, (1973) ECR215, para. 25



. ,

IGG

It is our understanding that the Commission may wish to maintain the distinction made by the
EC court between practices directly damaging consumers ("exloitative abuse'') and practices
that do so less directly by restrcting competition by effcient undertakings ("exclusionary
abuse"t.

In that event, Aricle 82 should be cautiously applied to conduct coming within the first category
and only be applied to condemn a practice where it is established that the practice is likely to
have a direct material adverse effect on consumer welfare in the form of higher prices or less
output, so as to not stifle innovation and investment.

As to conduct coming within the second category, there is clearly a need for principles that
distinguish legitimate competition by a dominant undertaking from exclusionary abuse. In
making this important distinction, the Commission should not adopt a single test - such as the
"profit sacrifice" test, and, for pricing behaviour, the "equally-effcient competitot' test or the
"limiting production" test - for all forms of potentially exclusionary conduct because there is no
consensus that any such test is applicable in all circumstances. The Commission should instead
elaborate principles, such as commitment to promote effciency and consumer welfare, and
apply those principles to individual cases on the basis of a careful assessment of the particular
facts9. These principles should be set out in guidelines, so that they can be taken into account
ex-ante by undertakings when they decide on a given course of conduct.

Legal Certainty

As is clear from the above, we advocate that the Commission should move away from a legalistic
"form-based" approach to a more economics-based approach in the application of Aricle 82.
Such a move would be in conformity with recent developments in the other areas of EC
competition law.

A more economics-based application of Aricle 82 would focus on increase in consumer welfare.
It should not lead at the same time to reducing legal certainty as long as undertakings are in a
position to assess whether their conduct has a legitimate effciency-enhancing business
justification. Much of the current uncertainty about the boundaries between permissible and
prohibited business practices results from a form-based approach to certain pricing practices
and the diffculty inherent in such an approach in determining whether new kinds of economic
activity should be regarded as being of one tye of form or another. Form-based approaches
lack consistent and rigorous analysis of the concrete effects of a given practice and often have
the effect of condemning profit-maxmizing conduct that benefits consumers. The uncertainty
that results from the condemnation of conduct that may not have any significant impact on
competition or that may benefit consumers creates added risks for business, which itself reduces
effciency, and deters undertakings from applying business practices (e.g. certain pricing
schemes) which in fact increase competition and are beneficial for consumers. The deterrence
of desirable conduct is enhanced because of the lack of an offcial procedure for undertakings to

8 Ibid. para. 26

9 See e.g., Report by the Economic Advory Group on Compeution Policy rEAGCP" (July 2005) (advocting on "ecomic-bed
approach" to Arcle 82 "based 01 th assessment of anti-cpetive effec of busines behaviour").
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make sure that a certain business practice is in conformity with the competition rules, the lack of
coherent and clear case law and the level of fines inflicted for abuses of a dominant position.

We suggest that the Commission issue economics-based guidelines, which would guarantee an
adequate level of legal certainty by making it clear that single undertaking conduct that enhances
effciency and benefits consumers is not an abuse, whatever its form and the degree of market
power of the undertaking concerned. Such guidelines are all the more necessary to avoid
inconsistencies, now that increased enforcement by NCAs and national court is to be expected.

Such guidelines would also be to the benefit of competition authorities and court by lowering
enforcement costs.

2. Dominance

The current review of Aricle 82 is focused on the various tyes of abuse and the need to give
clarity and guidelines in relation to conduct by dominant undertakings and the test to assess
whether business practices mayor may not be held to be abusive.

So far the Commission has not published any notice that gives guidance on the assessment of
dominance or market power. There are documents where the Commission has given some
indication on its thinking on dominance in other contexts:

. The Guidelines on Market Analysis and the Calculation of Significant Market Power in

Electronic Communications; 10

· References to the competitive assessment of mergers (which include the creation or

strengthening of a dominant position) in the Guidelines on the Assessment of Horizontal
Mergers 11; and

· The Guidelines on the Application of Aricle 81 to Technology Transfer Agreementsl2
provide some indication of the factors to take into account in assessing the market power of
the parties to a technology transfer agreement that falls outside the thresholds of the
Technology Transfer Block Exemption.

While the above documents, together with Commission decisions and the EC courts' case-law on
dominance..~ provide some insight into the Commission's thinking, the lack of a comprehensive
framework for assessing dominance undermines legal predictabilty and business certainty.
Therefore, specific guidance by the Commission on the assessment of dominance under Aricle
82 would also be welcomed in the context of the current review, since a finding of dominance is
a basic element of the scrutiny of any business conduct under Aricle 82.

10 OJ 2002 C 46516.

11 OJ 2002 C 31/5.

12 OJ 200 C101/2

13 The ECJ has defined dominance as "a positon of ecomic strengt enjoyed by an undertking whic enbles it to prvent effece
copetition being maintained on th relevant market by givng it the power to behave to an apprable exent indendentl of it

competiors, customers and ultmately coumers". (United Brands v European Cosson, (19781 ECR207, para. 65)



IGG

By contrast, the OFT in the UK has published Guidelines on the Assessment of Market Power
which explain how the OFT wil assess whether undertakings have market power when
investigating cases both under Aricles 81 and 82 and under the respective UK law provisions

(Chapter 1 and Chapter 2 of the Competition Act 1998). In particular, the OFT explains that a
company is not dominant unless it has substantial market power and acknowledges that market
power is not an absolute term but a matter of degree, and that the degree of market power wil
depend on the circumstances of each case, including whether and to what extent the company
concerned faces competitive constraints from existing or potential competitors, and other
factors (such as strong buyer power). This is consistent with the position of Commissioner
Kroes, who has noted that "market shares are not - on their own - suffcient to conclude a
dominant position exsts" and that to show dominance, "a full economic analysis of the overall
situation is necessary".

We believe that this approach is the correct and appropriate starting point for the assessment of
dominance and we encourage the Commission to put in place a framework providing
predictabilty as to the tools that wil be used in assessing, in the specific circumstances of each
case, whether an undertaking may be in a dominant position under Aricle 82.

In this contex, the Commission should distinguish between the following scenarios:

· Cases where an undertaking is below the dominance threshold and, therefore, its conduct
cannot be found to be abusive under Aricle 82;

· Cases where an undertaking may be held to be dominant; and

· Complex areas in fast-moving markets where caution is warrnted in findings of dominance
and the application of Aricle 82.

Cases where an undertaking is below the dominance threshold
The objective of Aricle 82 to promote effciency wil be furthered if undertakings have a clear
understanding of when they wil not be regarded as dominant. The Commission should thus
develop some screening mechanisms to determine "safe harbors", e.g. undertakings with a low
market share may presumptively be able to engage in certain unilateral conduct. Similarly there
may be situations where an undertaking has large market shares for only a brief period of time,
before the emergence of a new product or new competition, and therefore cannot be held to
have any market power. Such mechanisms wil reduce uncertainty and allow undertakings in
"safe harbors" to engage in robust and creative competition for the benefit of consumers. In
formulating its "safe harbors", the Commission should give special attention to the
pronouncement of the ECJ in Hoffman-Larochel4 that the fact that an undertaking is compelled
by competitive pressure to lower its own prices is inconsistent with the independence vis-à-vis
consumers and competitors that is the hallmark of dominance.

14 Hoffan-Larohe, supra n. 3.
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Cases where an undertaking may be held to be dominant
It is now widely acknowledged that: (a) market shares are only the starting point that give a first
indication of the market structure and of the competitive position of an undertaking; (b) market
shares alone are not conclusive in determining whether an undertaking has market power; and
(c) there is no spedfic market share threshold that reliably establishes that an undertaking has
market power. In fact, what is of particular significance in assessing dominance is the exercise of
market power over time, i.e. the abilty to profitably raise prices above competitive levels.

The Commission is increasingly relying on economic analysis and empirical work in its
investigations. That trend is taing place in the assessment of mergers and vertcal agreements
and Commissioner Kroes has indicated in recent statements that the Commission intends to use
similar economic analysis in investigating potential abuses of dominant position under Aricle 82.

We support this commitment and recommend that the Commission give clear guidance about
the economic framework, tools and evidence that it wil use to assess the competitive constraints
on undertakings (such as the structure ofthe market, exsting and potential competitors, entry
analysis and countervailng buyer power).

Complex areas in fast-moving markets
There has been some debate recently about the need to enforce competition law with caution
and flexibilty in fast-moving markets where the key features of certain industries (particularly
high-tech and "new economy" industries, such as computer softare and hardware, internet,
mobile telephony and biotechnology) make it challenging to apply traditional competition law
concepts and tools to analyse competitive issuesl5. Such industries are often characterised by
huge investments in R&D and IPRs, network effects, high fied sunk costs and low marginal
costs. Competition in these markets is dynamic in the Schumpeterian sense that competition
often takes placefor the market in a "winner takes all" race. Undertakings may have high market
shares, but are constantly subject to threat from innovative competitors and potential entrts.
Some scholars and economists argue that the mechanical application of static models does not
give true reflection of market power when applied to high-tech/new economy industries.

Therefore, the Commission should also give guidance on how it intends to assess
dominance/market power in such fast-changing and complex markets.

15 See for example, Robert C. Und and Paul Muyserl "Innovation and Competion Policy Chllenges tor th New Millennium", (20031
ECLR 87; Christian Ahlborn, David Evand and Jorge Padila, . Copetin Policy in the New Economy: Is European Competition Law up
to the challenge?" in LECG Global Competiton Policy, Economic Issues and Impact 2004.
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Collective dominance
The Commission has taken the view that Aricle 82 also applies where two or more undertakings
together hold a dominant position. The EC courts have endorsed this view and have set out
conditions to be fulfilled in the cases that were brought before them. In the interest of legal
certainty, some guidelines should be issued summarizing the case law. They should clarify that
collective dominance does not apply to uncoordinated single undertking conduct and that such
conduct must be assessed based on the market power (or absence thereof) of the individual
undertaking.

3. Relevant Market Definition

The purpose of market definition
In order to establish whether an undertaking already possesses market power (or is likely to
achieve such a position in the future), it is necessary to define the relevant market in which the
undertaking is alleged to have such power. If the definition of market power is the abilty of an
undertaking "to behave independently of its competitors and customers': it is clearly necessary
to identify the competitors.

The purpose of the Commission's Market Definition Noticel6 was to create a common
framework for identifying and defining the boundaries of competition between undertakings

(the hypothetical monopolist test) that could be applied to all competition analyses: mergers,
Aricle 81 situations, Aricle 82 investigations and state aid enquiriesl7

Differences between mergers, agreements and abuse of dominance
Important differences exst, however, in respect of the role that market definition plays in the
different analytic frameworks:

· In the Aricle 81 arena, a precise market definition used to be relevant largely for non-full

function joint ventures and vertical relationships. In the latter case, even that application
disappeared once the de minimis and the block exemption market share thresholds were
exceeded. A more economics-based approach to Aricle 81 in the post-modernisation world
may re-focus the attention to an analysis of actual effects on the market which in turn wil
demand a more rigorous approach to market delineation 18.

· In respect of mergers the tide flowed in the other direction. The importance of a precise

market delineation has somewhat declined, given the change of the substantive test from
dominance to SIEC. In the new world of the SIEC test, the Commission wil often directly
look at the likely consequences of the merger on post-merger prices, without a detailed
definition of the relevant market.

16 Commission Notice on th definiton of relevant market for the purpes of Comunit competion law (OJ 1997 C37215).

17 Paras 1 and 2 of the Market Definiton Notice.

18 As was recalled by the CFI in European Night Servces (199) ECR 11-3141 at pa 135 and 136, the assement of \\ther an

agrement has retrctve effec reuire that accunt be taken of the actual conditions in which the agrement functons, in pertcular

the economic contex in whic the underkings opete, th products or servces covere by the agrement and the actual strcture of
the market concemed'
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· For Aricle 82 cases, market definition remains a crucial par of the Commission's analysis

since the Commission wil have to establish that the undertaking holds a dominant position
in order to consider whether an abuse has taken place. However, unlike merger cases,
where the analysis is prospective (i.e. wil prices rise?) an Aricle 82 review wil be historic

(i.e. does a particular undertaking already hold market power?).

Avoid artificially narrow markets
It is now well understood that the inabilty to raise prices without facing significant substitution
does not necessarily demonstrate wider markets (or significant com petition) but could mean
that the current price is already set at a supra-competitive level (the cellophane fallacy).!9

The danger of the cellophane fallacy is that the relevant market in an Arcle 82 case may be
narrower than in a merger situation, but only in very limited circumstances and not in all Aricle
82 cases.

A more economics-based approach to Aricle 82 therefore not only means avoiding the
cellophane fallacy, but also, importantly, avoiding artificially narrow market definitions. There
are a number of cases in which the Commission adopted a very narrow market definition,
unconnected with the cellophane fallacy and contrary to the principles set out in the Market
Definition Notice. The reason seems to lie mainly in the Commission's focus on demand-side
considerations to the near exclusion of supply-side factors.

These examples can be grouped into two categories: (i) a too narrow focus on a particular
customer segment and product characteristics; and (ii) a too rigid view of markets involving
consumables (after-markets):

· Too narroW focus on particular cusomes

In United Brands/Chiquitcl° an important contributing factor in the Commission's market
analysis was that bananas were a very important part of the diet of only one customer segment
(i.e. the "young, sick and the very 0Id")2! and this seems to have been accepted by the Court:
"The banana has certain characterstics, appearance, tase, softness, seedlessess, eas
handling, a constant level of production which enable it to satiif the constant needs of an
important section of the population consisting of the very young, the old and the sick..22

19 The name is denved fim th US Supreme Court case United States v. DuPont 351 US 377, (195). There th cort held that
celophane was part of a wider market incuding othr flexible wrpping matenals wiout relising that the pri of cellophane was
already at such a level tht consumer were prepare to swtch to othr proucts which wold not have ben rerded as substies had
the pnce ben at copetie levels. For a detailed discussion of the cellophane fallacy see Bishop and Walker, Th Economics of
Competition Law (:; ed) pa 4.34 -4.46 and the OFTs Discussion Paper 2, The roe of market definiton in monopoly and dominanc
enquines (July 2001), para 2.25 et se.

20 Case 1V/26.699- Chiquita OJ 1976, L9511

21 Ibid. para IIA2.

22 United Brnd v. Commission (1978 i ECR 207 at para 31.
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This conclusion seems to have been reached without suffciently robust empirical evidence.
Moreover, neither the Commission nor the Court considered whether the remaining customers

(for whom switching to other fruit was viable and who could not be charged different prices)
constituted a suffciently large group constraning any price rises.

Similarly, in Hilt23the Commission decided that powder-actuated fastening systems (nail guns)
form a distinct market from other fastening systems (such as welding, self tap screws or rivets,
bolts and nuts). This was based purely on the fact that product characteristics differed and that
there may not be full demand-side substitution.24

The Commission did not consider whether the pricing of one product constrains the pricing of
the other products. On appeal, the Court of First Instance similarly failed to consider whether
the number of marginal customers who could switch and who could not be charged different
prices was suffciently large to act as a constrant.25

· Afer markets (primary products and consmables)

If the approach in Arcle 82 cases evolves away from per se prohibitions towards a more
economics based approach, the relevance of market share and hence market definition may well
decline, as the Commission focuses directly on the competitive harm. However, doing so
without a robustly defined market removes a significant methodological safeguard against
findings of dominance by instinct.

In the contex of complementary products, concentrating on demand-side substitutabilty wil
lead to the definition of separate markets for the main product and for the spare pars or
consumables for that product, since the main product and its spare parts or consumables wi!
not be interchangeable, be it at the level of supply or demand.

The main product and the spare parts or consumables have been held to form separate relevant
markets in cases like Hugin26, Hilti27 and Tetra Pak2B. In these cases the Commission, upheld by
the Court, defined the market for consumables or spare part by reference to the primary
product (e.g. "Hilti-compatible"). In such cases, the manufacturer was found to hold a dominant

23 Cases 1V/3D.787 and 31.48 - Eurofix-Buc v. Hi//, OJ 198 L 065119

24 Ibid. pa 61: examples are diferent technical possibilites of the vanous systems; the fact tht certin charactertics differ raically and
the fact that loc building reulaons prohibi the use of nailguns for certin applications.

25 Hiltiv. Commission, (19911 ECR 111439 at para 73.

26 Hugin Kasaregister AB and Hugin Cah Registers Ud v. Commission, (1979) ECR 99, paras 5 to 7: the Court examine the "categry
of clients who require (spa) part" and coude tht since there was a spec demand for Hugin's spare part, th part we not
intercangeable wi spare part for cash resters of other makes.

27 Ibid, par. 69 and Hift AG v. Commision, (199) ECR 1-67, para. 13. Th cort first narVv defined the market for the main prouct,
in which Hill was fou to be doinant The market for consumables Oe nails compatible wi Hill equipment) was defined as a separte
maret frm the maret forthe equipment for which they were intended, in which Hill wa also found to be dominant, altough thre
were other players in the market

28 Tet Pak Intemational SA v. Commission, (1994) ECR 11-755, para. 79 to 85 wher the Court dismiss the argument based on a

comercial link betwn the macline for packaging liquid foos and th packaging itelf.
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position on the market for these spare pars or consumables29, although it may not have been
dominant in t~e market for the main product.

In the context of complementar products, substitutabilty should be explored through the
analysis of the effects of an increae in price of either the main product or the spare part or
consumables. An explicit analysis of the impact of a hypothetical price increase has not always
been carred out, partcularly in the cases mentioned above (albeit that an econometrc study
was presented in the Hilti case).

This type of analysis could show, for example, that in the case of a price increase of the main
product A, consumers switch to competing products Band C and to their consumables or spare
parts, since the purchase of a competing main product without its spare part or consumables
would be of no value to the customer. Similarly, in the case of an increase in the price of the
consumables or spare part, consumers switch again from product A to product Band C and
their consumables or spare pars. In such a hypothesis, the conclusion to be drawn is that both
the main products Band C and the consumables or spare parts, ie the whole system, lie in the
same relevant market as the main product A and its consumables or spare part.

More recent Commission decisions: no change in market definition
There has been an evolution in the Commission's analysis in recent decisions. In 1995, it
announced that several factors had to be taken into account in order to assess dominance with
respect to spare parts or consumables: price, life-time of the main product, transparency of
prices of spare parts or consumables, prices of spare parts or consumables as a proportion of the
main product value and information costs.

Although it examined two separate markets, taking these elements into consideration led the
Commission in the Pelican/Kyocera case30 to conclude that there was no dominance on the
market for consumables. Particular features of both the market for consumables and the market
for the primary product, such as the price of the consumables as a high proportion of the main
product value, which was taken into account by customers from the outset, meant that
consumers would switch to another main product if the price of consumables for the first main
product increased. The Commission concluded that there was no evidence of possibilties for
price discrimination between "old" or captive customers and new customers.

A similar more economics-driven analysis was carred out in the Info-Lab/Ricoh case in 199~i,
where the Commission held that the market for the main product and the market for
consumables were interrelated in such a way that competition in the main product market also
constituted an effective competitive constraint in the consumables market. Ricoh was not

29 This wold also be the case wher the spare part or consumables are protected by patents or other intellecal prope rihts, for
example in th case of the Hill cadge strps (compatible with th Hill tools) for which Hilt held patents.

30 XX Reprt on Competion Policy, pa. 86 and 87, p.41 and 42. This decsion coed th manufacurer of coputer pñnters and
toner cartdges for those pñnters.

31 XXXth Copetition Report p.169-170. This decsion concern toner cartdges and photocpiers. The complainant alleged that there
was a market for empty toner cartdges copatible wi Ricoh photocpiers, an argument that was dismiss by the Comission sinc
powder and cadge had to be cosidere as a single prouct

-10.
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dominant on the main product market and was not held to be dominant on the separate market
for consumables.

The Commission therefore appears to have reconciled (i) the definition of two separate markets
for the main product and the consumables with (ii) the conclusion that the manufacturer of a
main non-dominant product may not be dominant on the market for consumables for the main
product, by analysing the links in terms of competitive constraints between these markets.

Suggested improvements
This approach remains debatable in that the Commission stil typically considers the main
product and the spare part or consumables to constitute two separate markets. The analysis of
the competitive links between both markets, in particular with regard to switching costs, should,
however, in appropriate cases, lead the Commission to conclude that the main product and its
consumables or spare parts constitute a system which is in competition with other similar
systems, where consumers would switch to another main product and its consumables or spare
parts, if the price of the consumables or spare parts of the first mai.n product were to increase by
a small but significant amount.

Although its more recent analysis has led the Commission to conclude that the manufacturer
may not be dominant on the market for consumables or spare parts, it could also reach (as it has
done in the past) the opposite conclusion, even if the manufacturer is not dominant on the
market for the main product. In such cases, manufacturers would have to apply different
commercial policies to two complementary products, causing genuine diffculties from a
business point of view.

It is therefore recommended that the Commission examine the competitive links between
products and systems at the stage of market definition. The Commission would thus recognise,
in line with economic analysis, that main products and their spare parts or consumables should,
in appropriate cases, be considered as systems which, together with the other systems against
which they are in competition, constitute a single relevant product market.

4. Abuse

On "abuse" we have three general comments that we hope the Commission wil take into
account in preparing its forthcoming guidelines. These are (1) forms of conduct not listed in
Aricle 82, (2) the "legalistic" approach and (3) the treatment of "effciencies".

Forms of conduct not listed in Article 82
It is established that the catalogue of the forms of abuse listed in Aricle 82 is an open one.
However, in order to qualify conduct other than the forms listed in Aricle 82 as abuse, courts
and regulators cannot limit themselves to finding that such conduct is capable of having or likely
to have the effect of restricting competition. Even if one should deduce from the fact that by
expressly listing certain forms of conduct as abuse the Treaty has introduced a presumption of
abuse, courts and regulators can only treat forms of conduct other than those listed in Aricle 82

-11 -
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as abuse where, on the basis of a precise examination and convincing evidence, they find that
the conduct has effects that run counter to the purpose of Aricle 82.

In identitying the constituent elements of the abuse, the Commission should make it clear that,
while harm to competitors is necessary for conduct to be an abuse, it is not suffcient. Afer all,
inventing better products or more effcient methods of distribution, reducing price or offering
better terms of trade for the benefit of consumers, and more quickly adapting to changes in the
market ca disadvantage rivals and maybe even cause them to abandon business. Yet these

forms of conduct enhance effciency and consumer welfare, and should thus not be prohibited
by Aricle 82. The Commission should arculate standards that make clear that conduct by a
dominant firm would be deemed to be an abuse only if it does not promote effciency or
consumer welfare.

The Commission might be tempted to argue that even conduct that increases effciency can be
an abuse if it excludes competitors on the ground that, in the long run, the loss of competitors
wil reduce competition and, ultimately, consumer welfare. However, such an approach would
require the Commission to establish that the long run harm from the reduction in competition
exceeds the short run increases in consumer welfare and the long run improvement in effciency
attributable to the dominant undertaking's conduct. The Commission should be very reluctant
to treat conduct as an abuse on the basis of such a trdeoff. Projecting and estimating the
magnitude of long run harm to competition is almost always very difcult and uncertain. More

importantly, were the Commission to attempt to meet that burden, it should explain how it
addresses the risk of overstating long run competitive harm in the particular circumstances of
the case under consideration. Indeed, dynamic, Schumpeterian competition inherently brings
forth new innovations and new entry that were not anticipated and could not have been
predicted. Efforts to assess long run harm to effciency and to consumers as a result of exclusion
of competitors clearly risks grossly overstating the har if they fail to take account of these likely
developments. Therefore, in cases where the conduct at issue generates short term effciency
and the Commission nevertheless considers prohibiting such conduct, it is the duty of the
Commission - as the institution entrusted with the enforcement of competition rules aimed at
promoting consumer welfare - to demonstrate that the balancing test between short- and long-
term effects avoids the risk of overstatement of long term consumer harm.

"Legalistic" approach
Our second comment relates to the "legalistic" (form-based) approach mainly used so far when
dealing with Aricle 82 cases. As the EAGCP Report points out "(t)he standard for assessing
whether a given practice is detrimental to 'competition' or whether it is a legitimate tool of
'competition' should be derived from the effects of the practice on consumers" (at p. 8). A form-
based approach is inadequate as a standard for such assessment. To ilustrate this, we briefly
analyse the treatment of rebate and discount structures.
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Th ise

In evaluating whether a discount or rebate ("rebate" for short) scheme constitutes an abuse
under Arcle 82 EC, the European court determine whether the rebate scheme is objectively
justified32. If it is not, there is an evident danger from certain CFI rulings that a rebate by a
dominant undertaking wil be treated as per se having restrictive and/or discriminatory effects.
As a result of developments in the case law, there has been a narowing of the types of rebate
considered legitimate when implemented by a dominant undertaking. This narowing has
reached a point where all rebates, including those calculated on a quantitative basis, are deemed
to be abusive when established by a dominant undertaking, unless they are the result of
economies of scale that are passed on to the customer~3.

For example, although the judgement is ambiguous, in Michelin II, the CFI appears to have
taken the view that under Article 82 it may not always be necessary to show an actual effect on
competition: rather, the conduct may be abusive if it "tends to restrict competition or, in other
words, that the conduct is capable of having that effect" (para 239). Thus, the CFI appears to
consider volume rebates as presumptively abusive, a presumption that can be rebutted if there is
an objective justification of the rebate scheme. However, Michelin II suggests that only
transaction-specific cost justifications wil suffce: Le. the grant of a specific rebate must be linked
to economies of scope gained through sales to that particular customer, in that particular
transaction34.

Furthermore, the European courts have shown an increasing wilingness to find behaviour to be
abusive where there is no anti-competitive effect, or even any strong likelihood of anti-
competitive effect, but merely the potential for harm. These developments have created a legal
doctrine which has serious consequences for dominant undertakings and which seriously
restricts the pricing structures and arrngements that they are permitted to establish. Indeed, as
things now stand, the rules relating to discounting are considerably stricter than those applicable
to single dealing and refusals to deaL. In the case of single dealing, the courts have considered
the actual exclusionary effects35, while in the case of refusals to deal, the court have developed a
rule of reason approach36. The stricter treatment of rebate schemes appears diffcult to justify:
discounting reduces the cost to consumers and is not on its face exclusionary.

In examining how this position has been reached, it becomes clear that the legal and economic
foundations for the doctrine are shallow and insuffcient to support the edifice now constructed
on them. In particular, these cases overlook the fact that rebates increase allocative effciency
and consumer welfare by increasing output and reducing prices. They are often preferred by

32 Hoffan La Roce v Commisson, (19791 ECR 461 at para. 90; Michelin v Coission (Michelin I), (1981 ECR 3461 at para. 73; Irish
Sugar v Commission, (1991) ECR 1-2969, pa. 114 and 188; Michelin v Commissio (Michelin II) n.y.r. at para. 98; Brish Airwys v
Commission, (n.y.r.) at para. 247 and 271.

33 Michelin /I and Brish Airways supr n. 33.

34 Michelin /I. supra n. 33, para 98-110.

35 CFI judgment of 23 Ocober 2003 in Van den Bergh Foos (nyr).

36 Bronner, (19981 ECR 1-7791.
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customers to alternative arrangements and are often the result of hard bargaining by customers
to get the best price from undertakings that, because they are dominant, would otherwise
charge higher prices. Conduct of this nature should be subject to Aricle 82 only if there is a
compellng economic basis for doing so. Increases in allocative effciency and consumer welfare
ought to be regarded as objective justifications for rebates and should negate the assumption
that such rebates are exclusionary by their very nature.

Summa of Exng Ca Law

a) In Hoffann-La Roche", the Court discussed exclusivty agreements and fidelity rebates
which had a similar effect to exclusivity agreements, namely, tyng customers to Roche for
the supply of all, or a large proportion, of their purchasing requirements. These fidelity
rebates were contrasted with quantity rebates based solely on the volume of purchases, on
the basis that the fidelity rebates were:

"... designed, through the grant of a financial advantage, to prevent customersfrom
obtaining their supplies from competing producers".'i.

This distinction also applied to fidelity-type rebates set at progressive rates but based on the
percentage of a customer's estimated annual requirements.

No adequate explanation was provided why these rebates should be any more likely to
prevent a customer obtaining supplies from competitors than a quantitative rebate, based
solely on the volume of purchases, or even just a low price, when such a rebate or low price
is also designed to encourage the customer to purchase more from the same supplier.

The rebates in Roche were also distinguished from pure volume rebates on the basis that
they were not dependent on quantities fixed objectively, but based on estimates of the
annual requirements of each customer. They were driven by an aim to obtan the maxmum
volume of a customer's requirements, rather than just the maximum volume of sales
possible. The system was therefore discriminatory:

"... applying dismilar conditions to equivalent transactions with other trading parties'l39.

The Court presumed that this discriminatory behaviour constituted an abuse without
examining in detail whether, in practice, the rebates prevented customers from choosing
their supplier or reduced consumer welfare.

b) The reasoning of the Court in Michelin to is also based on the premise that fidelity rebates
(but, apparently, not pure quantity rebates based "objectively" on volumes purchased):
ii.. . prevent customers obtaining their supplies from competing manufacturers"41.

37 Hoffan La Roche supra n.33

38 Ibid.at para.90.

39 Ibid at pa.90.

40 Supra n.33

41 Ibid. para 71.
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However, again, no adequate analysis or explanation is provided why rebates based on
attaining a particular target percentage of the previous year's requirements are necessarily

(and legally) more restrictive than quantity discounts linked solely to the volume of goods
purchased. Because the percentage targets were calculated on an individual basis, the
behaviour was deemed discriminatory and therefore abusive under Aricle 82 EC.

c) In Michelin ir2, the system for calculating rebates applied the same volume-based rules to

all customers and was therefore not discriminatory. According to previous case law, as a
pure quantitative rebate system, this system should have been considered legitimate.
However, the Court held that even quantity rebates (applied by a dominant undertaking)
are ilegal unless they can be justified by economies of scale:

"... a rebate system in which the rate of the discount increases according to the volume
purchased will not infringe Article 82 EC unless the criteria and rulesfor granting the
rebate reveal that the system is not based on an economically justifed counterailing
advantage but ten, following the exmple of a loyalty and target rebate, to prevent
customers from obtaining their supplies from competitors"43.

d) The possibility of restrctive or discriminatory behaviour being justified by an economic
analysis had been raised in Roche and Michelin 1, but such analysis was not considered to
be a factor in determining whether the behaviour itself was restrictive. (Quantitative rebates
not based on targets relating to previous purchases by a customer had always been
considered not to have a restrictive effect and economic justification related only to
behaviour which had already been deemed restrictive or discriminatory.)

Th la of legal or ecoic basfor the leal do
There is no basis for the premise that all rebate systems established by a dominant undertaking
are abusive unless they are cost-justified. In the early case law, there is no adequate legal or
economic analysis to distinguish quantitative rebates based purely on volumes purchased from
"fidelity-type" rebates. Furthermore, the need to demonstrate that a quantitative rebate depends
on cost savings in order not to be deemed restrictive is new in Michelin II and is largely
unexplained. That requirement ignores all sorts of other effciencies that are often realized by
rebates (allocative effciencies, economics of scope in the case of multi-product undertakings
and distribution effciencies).

The current case law is, in effect, a form-based rule: a rebate system which is transaction-specific,
quantity-based and structured to reflect benefits of scale is legitimate if applied by a dominant
company: all other rebates applied by a dominant company are, by default, unlawful,
irrespective of effect or market analysis.

42 Michelin II supr n.33

43 Ibid at par-a. 59.
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Form-Based -v- Effects
In Michelin II, the Court considered that the rebates were loyalty-inducing44 and that this

practice was capable of restrcting competition4;. Paragraph 60 of that judgment identifies two
areas for economic and factual inquiry: (i) whether there is an economic justification for the
rebate; and (ii) if not, whether the rebate has anticompetitive effects46. While there has been a
tendency on the part of the Court to curtail the second analysis once it determines that there is
no economic justification for the rebate under the first test, there is no legal requirement for it to
do so. Thus, the failure to conduct such an analysis is inconsistent with both the legal test set.
forth in Michelin II and the Court's case law, which gives foreclosure effects a serious
exmination47. In paricular, there should be no presumption that a paricular tye of discount
and rebate wil have an anti-competitive effect based on its form, especially as discounts and
rebates produce immediate benefits in the form of lower prices in every instance whereas they
may produce harm only on a limited set of circumstances. And, whether or not any inference of
anti-competitive effects is based on evidence of actual market performance, it should be
rebuttable with evidence of actual market performance.

Given the possible pro-competitive benefits of some rebates which are not quantity-based and
structured to reflect benefits of scale, a blanket prohibition of all such schemes by dominant
undertakings under Artcle 82 could discourage potentially effcient behaviour.

Th need to move away frmfar-basd rues

From an economic perspective, it is diffcult to find any form of unilateral behaviour that will
always be harmful to competition, without considering the market context in which the

behaviour occurs. It is therefore diffcult to find an economic rationale for a regime in which
certain types of behaviour are per se unlawfl once an undertaking passes over the threshold
into dominance, especially when they are per se lawful below this threshold.

An effects-based framework of analysis under Aricle 82 would also be in line with the approach
under the Aricle 81(3) Notice, in particular if the Aricle 82 Guidelines mandate the same
requirements in terms of quantification and balancing the pro- and anticompetitive effects of
unilateral behaviour. ice believes that the dra Guidelines should fully acknowledge the
analytical approach under Aricle 81(3) Notice.

44 Ibid. at para. 95: .a quantity rebate system in which thre is a signifnt variation in the discnt rate betwn the lower and higher
steps, iMich has a reernc peno of one year and in whch the discont is fied on the basis of total tumover achieved during the
refer period, has the chracteristics of a loyalt-inducing discont sytem".

45 It should also be noted, as was pointed out ibid. at 96, that the aim of any copetition on prce and any discunt sym is to encourage
the customer to purchase more fr the same supplier.

46 Ibi, at para 60, "In determining iMether a quati rebate system is abuse, it will therefore be neto ... investigate whther, in

providing an advantage not base on any ecomic servce justing it the rebates tend to remove or retrct the buyets from to
chse his sourcs of supply, to bar competiors frm acs to the market, to apply dissimilar conditons to equivlent trnsaons wi
other trding pares or to trngten the doinant positon by distortng copetion".

47 See Van den Berh. supra n. 36.

-16-



IGG

A rebate scheme may create an incentive for a customer to purchase all his requirements from
the dominant undertaking but it needs to be established that the scheme has a negative impact
on consumers. If the rebate can be easily matched by rivals, only applies to some but not to
others or is of short duration, it may well have no negative effects. A detailed market analysis of
the actual effects is, therefore, indispensable.

On "effciencies"

A third comment relates to effciencies. Effciencies occur when mergers, agreements or
unilatera conduct give rise to reduced prices, improved quality or other positive effects that
benefit consumers. Effciencies may be either of a quantitative (cost) nature or of a qualitative

(dynamic) nature. When unilateral conduct enables an undertaking to realize economies of
scope or scale or to utilze more effcient production or distribution methods, it can reduce
costs. Unilateral conduct can also increase output when, for example, it better aligns incentives
of distributors and other producers of complements with the dominant undertaking. Unilateral
conduct by undertakings can also promote dynamic effciency, where it leads to increased
research and innovation, or the development of new and improved methods of production and
distribution. Unilateral conduct by dominant undertakings also increases allocative effciencies
whenever it reduces prices or increases output.

There is widespread consensus among economists that effciencies are to be measured in tenns
of consumer surplus. This methodology explicitly underlies the Guidelines on the application of
Aricle 81(3) and, less explicitly, the Guidelines on the assessment of horizontal mergers.

As a consequence, it is nowadays well established under EC competition law that static and
dynamic effciency gains are to be taken into account when assessing both horizontal and non-
horizontal mergers and agreements. Similarly, under US law, under both Section 1 and 2
Shennan Act, effciencies are factored into the analysis of courts and antitrust agencies of the net
effect of the transaction at issue. In contrast, the scope for taking account of effciencies under
Aricle 82 seems at best very limited in a number of cases, non-existent in other cases and, on the
whole, unclear. First, while case law under Aricle 82 (e.g. Michelin II, Telemarketing)
postulates that an objective justification prevents a finding of an abuse of a dominant position,
that notion appears to be interpreted in an extremely limited manner (see e.g. Hoffmann-La
Roche; see also the Commission decision in Microsoft). Second, in addition to the (few) cases
where the proffered objective justifications were considered - but rejected - , a number of
practices, in particular in the field of rebates, are subject to a per se analysis. As a result, the
treatment of efficiencies under Aricle 82 is cumbersome, at best.

We recommend that in its guidelines, the Commission expressly take account of all types of
effciencies for the following reasons:

· There is no economic support for a per se approach to the analysis of Aricle 82. On the
contrary, there is consensus among economists that (unilateral) price- and non-price
conduct of dominant finns may pr0duce both pro- and anticompetitive effects. The
ambiguous nature of conduct of dominant firms miltates in favour of a full appreciation of
the (positive and negative) effects on consumers. While it may perhaps be justified to treat
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some restrictive agreements, such as horizontal price fing and market sharng agreements,
as per se violations under Aricle 81 because it is obvious that they wil produce
anticompetitive effects, a similar rationale does not apply in relation to conduct assessed
under Aricle 82.

. Consideration of effciencies in the assessment of conduct under Aricle 82 merely reflects

the role of undistorted competition as a means towards the achievement of the Treaty
objectives as set out in Aricle 2. As indicated above, conduct which generates dynamic or
static effciencies should not be deemed abusive unless it is demonstrated that the impact
of this conduct on competition wil result in consumer harm outweighing these effciencies.

· Additionally, a full recognition of the role of effciencies under Aricle 82 would be
consistent with those (limited) Commission precedents and case law of the Community
courts that support a weighing of the anticompetitive effects and claimed effciencies.
Conversely, a failure to acknowledge effciencies would create unnecessary confusion as to
the significance and scope of the effciency defense as may be derived from those cases.

Furthermore, we believe that effciencies in Aricle 82 cases should be assessed pursuant to the
following principles:

. While effciency claims under Aricle 81 are a defense against a finding of infringement

under the conditions set out in Aricle 81(3), the assessment of effciencies under Aricle 82
is an integral part of the finding of abuse. This is obvious from the wording of Arcle 82
(which does not include any provision mirroring Aricle 81(3)) in the light of Articles 2 and
3 of the Treaty. Therefore, it is for the authority investigating an alleged infringement of
Aricle 82 to support any affrmative finding of abuse by evidence that the conduct at issue is
not justified by effciencies, in particular in those instances where the dominant company
proposes a prima facie effciency justification.

. The recognition of the principle that conduct of dominant firms may enhance effciency

would bring EC practice in line with the litigation-oriented framework under Regulation
112003. Indeed, while per se rules and limited effciency defenses may have some benefits
from a public enforcement point of view (by reducing enforcement costs), they send the
wrong signal to the business community and wil create much bigger overall costs by
deterrng effcient conduct or undertakings. There is no sound reason why national courts

should be bared from evaluating business justifications in an attempt to arrve at an
appreciation ofthe overall impact of the positive and negative effects of dominant
undertaking behaviour. Typically, under such an approach a dominant undertaking is
allowed to assert and substantiate that its conduct enhances effciency, after which the
burden of proof shifts to the plaintiff to rebut that claim as being unfounded or
disproportionate.

. Effciencies should be assessed in the same manner in all cases of alleged abuse. There is

no support for the proposition that conduct restrictive of competition by companies with
very high market shares (including monopolies) is unlikely to be justified by effciency
gains. Indeed, there is no correlation between market structure, on the one hand, and
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price competition or innovation, on the other. Under the Treaty rules, conduct that is
adopted by companies with very high market shares and generates effciencies to the
benefit of consumers must be pennitted even if it may lead to the elimination of

(presumably less effcient) competitors.

On refusal to license intellectual propert ñghts
It is a well established principle under EC competition law that inroads on the rights of
intellectual propert holders are only allowed under exceptional circumstances. The underlying
reason for this approach is the need to preserve companies' incentives to engage in research and
development and other ventures aimed at generating innovative products and services. ICC
believes that the future Guidelines on Aricle 82 should clearly signal that the Commission
intends to adhere to the criteria developed by the Community court. In this respect, ICC
believes that patented and non-patented technical technology should be treated on the same
footing and that the requirement that the refusal to license prevents the appearance of new
goods or services be clearly set out.

5. The Lisbon Agenda
One of the Usbon Agenda objectives is sustainable economic growth. It refers to stimulation of
competitiveness and innovation as one of the policy tools. An economics-based approach to the
application of Aricle 82, particularly as it takes effciencies into consideration, is likely to
promote competitiveness and growth. Moreover, by focusing on the effects on consumer
welfare rather than on forms of conduct, such approach wil, provided appropriate guidelines are
issued, improve the regulatory environment in which undertakings operate, contribute to
reduce their regulatory burden and thus allow them to become more competitive and
innovative, while safeguarding consumer welfare.

Document n° 225/623
12 December 2005
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ICC Comments on the European Commission
discussion paper on the application of Article
82 of the Treaty to exclusionary abuses

Executive Summary

General Comments
The International Chamber of Commerce (lCC) welcomes the opportunity to comment on the
European Commission's ("the Commission") Discussion Paper. We hope that our comments wil
be helpfuL. We welcome the opportunity to expand upon our comments, if necessary.

In the currently contemplated guidelines there are positive aspects, mainly in the central concern
to enhance consumer welfare and to protect competition and not competitors. We recommend
that such a welfare-based approach be more supported in the overall design of these guidelines.

Consumer welfare does not necessarily equate to the public interest more generally, and short
term consumer welfare and the wider public interest may differ. The interrelationship between
the purposes of antitrust and the wider public interest should be made more explicit.

Consistent with a welfare-based approach would be a clearer acknowledgement that as specific
business conduct may simultaneously give rise to (short tern1) effciency gains and (longer tern1)
negative effects, the reviewing agency necessarily must take account of both effects in its (initial)
finding of abusive behavior. Moreover, as the contemplated guidelines are likely to be relied
upon by a large number of decision makers, including national court, it would be helpful if the
guidelines would make clear that - in ex ante assessments of conduct under Aricle 82 - the
finding of an abuse of a dominant position is subject to a rigorous standard of proof, relating to
the successive future chain of events ultimately giving rise to the negative effects on consumers
required under Aricle 82. In ex post reviews, a key element in the evaluation is the causal
connection between the alleged abuse and those negative effects.

Section 3: Market definition in Article 82 cases
We invite the Commission in particular to furter consider the risk of market definitions that are
artificially narrow, in particular with regards to new technologies which relevant markets are,
more than any other, likely to be excessively segmented.

International Chamber of Commerce
38 cours Albert 1 er, 75008 Paris, France
Telephone +33 1 49532828 Fax +331 49532859
Web site ww.iccwbo.org E-mail icci§iccwbo.org
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Section 4: Dominance
The stress on market shares in the evaluation of dominance (paragraphs 29-33) appears in clear
contrat with the conclusions of the modern theory of market leadership: market leaders have
larger market shares exctly when they are constrained by effective and potential competition
since, in this case, they adopt more aggressive (pricing and investment) strategies which expand
their market shares. In other words, there is not necessarly a positive correlation between the
presence of larger market shares and a dominant position and, especially in highly dynamic
markets, there is not unambiguous theoretical support fora statement saying that "(m)arket
share is only a proxy for market powet' (paragraph 32). As a recent DG Competition's study on
Aricle 821 has correctly pointed out, "the case law trdition of having separate assessments of
dominance and of abusiveness of behavior simplifies procedures, but this simplification involves
a loss of precision in the implementation of the legal norm. The structural indicators which
traditionally serve as proxies for 'dominance' provide an appropriate measure of power in some
markets, but not in others", as indeed in high-tech and New Economy industries (e.g., computer
hardware and softare, online businesses, mobile telephony and biotechnology).

Section 5: Framework for analysis of exclusionary abuses
In partcular, we would encourage the Commission more fully to ensure that the interests of
consumers are always paramount of those of competitors, to move even further away from form-
based rules and presumptions towards a more economics- and fact-based approach, and to
expand the avenues through which account may be taken of the effciency-enhancing effects of
challenged conduct.

Section 6: Predatory pricing
The Discussion Paper substitutes the standard Areeda- Turner test based on average variable cost

("AVC") with the average avoidable costs ("AAC"), a sort of average marginal (or incremental) cost

of the extra output to serve the predatory sales. Unfortunately, the AAC can be higher than the
right theoretical concept whenever it accounts for fixed costs. Moreover, the AAC can be much
more diffcult to measure than the AVC since it is almost always impossible to precisely define
which costs are sustained for a given output and isolate the exra output (supposedly the
predatory output) from total output. Finally, there are well-known conditions, as in the presence
of network exernalities, under which pricing below marginal cost is a normal competitive strategy
for a market leader. Hence it would be better to substitute the concept of AAC with that of average
variable cost, in line with the traditional economic interpretations of the Areeda- Turner test.

Section 7: Single branding and rebates
Overall, the Discussion Paper contemplates a more flexible approach than in the past. It appears
to depart from a per se prohibition and make the assessment of rebates conditional on the
existence/likelihood of foreclosure effects. In principle, the Commission intends to conduct an
analysis of the market conditions in order to show that foreclosure effects are at least likely. ICC

i Patrick Rey (Coordiator), Report ry the EAGCP ~n EamomÙ" Approach to Article 82: July, 2005.
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also welcomes the introduction of an effciency defence that dominant companies can use in
order to justify their rebate systems. However, several passages in the Discussion Paper seem to
cast doubts on a genuine change of approach.

Section 8: Tying and bundling
While the Discussion Paper purports to adopt a more balanced approach that takes into account
that tyng and bundling can be pro-competitive, we are concerned that this approach is not
carred through into the details of the analysis. A close reading suggests that certain older
presumptions against tying remain embedded in the analysis, which, taken together, risk
perpetuating the current situation in which tying and bundling are viewed as suspect unless
proven otherwse. In our view, this would be a mistake, and we urge the Commission instead to
adopt an approach that would better reflect that basic pnnciple that tying is generally pro-
competitive.

In addition to our overarching concern that the proposed analysis fails to take account of the
quite common benefits of tying, our specific concerns include: (i) the proposed "distinct
products" analysis; (ii) the discussion of the "market foreclosure effect"; and (Hi) the treatment of
the effciency defence.

Section 9: Refusal to supply

I. Controversial Issues
The Section of the Discussion Paper on Refusal to Supply seems to start from the existing
case-law, but stil raises many controversial policy issues that, ICC submits, warrnt further
consideration by the European Commission, such as necessary or suffcient conditions,
different thresholds, indispensable input and foreclosure effect.

The thresholds to argue effciencies and objective justifications seem to be too high to be
realistically successful in practice. Furthennore, the Discussion Paper fails to acknowledge
that an input may become indispensable simply as a result of a company's superior
business performance. ICC submits that a duty to deal/supply should not be imposed
simply because consumers prefer the dominant company's products.

II. Refusal to Licence IPRs

In setting out the exceptional circumstances where refusal to licence an IPR may constitute
an abuse, the Discussion Paper starts from the principles and approach well-estabJished in
the case-law of the Court of Justice (notably and most recently, IMS Health). However, it
then fails to give guidance on some key issues stil left open by IMS Health and, in some
instances, expands the scope of potential compulsory licensing to cover cases beyond the
requirements of exceptional circumstances set out in IMS Health, thus potentially having a
chiling effect on incentives to invest and innovate.
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Section 10: Aftennarkets
We recall the comments made in our submission dated 12 December regarding aftermarkets2. In
particular, we suggest that the Commission examine the competitive links between products and
systems at the stage of market definition. The Commission would thus recognize, in line with
economic analysis, that main products and their spare part or consumables should, in
appropriate cases, be considered as systems which, together with other systems against which
they are in competition, constitute a single relevant product market.

We believe that the complex, multi-step analysis of aftermarkets set forth in the Discussion Paper
would be both unnecessar and counterproductive. The Discussion Paper appears to
acknowledge that harm to customers through actions by a supplier of aftermarket products and
services is a limited concern. The only example provided is one in which a supplier adopts a
"poliCy change" with respect to aftermarket products or services. (paragraphs 261-262). We
submit that it is preferable to address this limited concern regarding "installed based
opportunism" through private contracts rather than by attempting to apply Aricle 82 to single-
brand aftermarkets and treating a "policy change" as a potential abuse of dominance.

We hope that our comments on DG Competition's Discussion Paper wil be helpfuL. We welcome
the opportunity to expand upon our comments, if necessary.

Document n° 225/627
7 April 2006

2 Pages 9 -1 i.
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Prepared by the Commission on Competition

General Comments

The International Chamber of Commerce (lCC) welcomes the opportunity to comment on the
European Commission's ("the Commission") Discussion Paper. We hope that our comments wil
be helpfuL. We welcome the opportunity to expand upon our comments, if necessary.

In the currently contemplated guidelines there are many positive aspects, mainly in the central
concern to enhance consumer welfare and to protect competition and not competitors. We
recommend that such a welfare-based approach be more supported in the overall design of
these guidelines. Consumer welfare does not necessarily equate to the public interest more
generally, and short term consumer welfare and the wider public interest may differ. The
interrelationship between the purposes of antitrust and the wider public interest should be made
more explicit.

Consistent with a welfare-based approach would be a clearer acknowledgement that as specific
business conduct may simultaneously give rise to (short term) effciency gains and (longer term)
negative effects, the reviewing agency necessarily must take account of both effects in its (initial)
finding of abusive behavior. Moreover, as the contemplated guidelines are likely to be relied
upon by a large number of decision makers, including national court, it would be helpful if the
guidelines would make clear that - in ex ante assessments of conduct under Aricle 82 - the
finding of an abuse of a dominant position is subject to a rigorous standard of proof, relating to
the successive future chain of events ultimately giving rise to the negative effects on consumers
required under Aricle 82. In ex post reviews, a key element in the evaluation is the causal
connection between the alleged abuse and those negative effects.

Section 3: Market definition in Article 82 cases
The approach developed in the 1997 Communication to which the Commission's document
refers3 solves most of classical cases covered by Aricle 82.

International Chamber of Commerce
3 Paragraph 12 and following of the Discussion Paper
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Neverteless, we believe that improvements can be made and we refer to the suggestions made
in our prevous comments on the reform of Aricle 82.4 We invite the Commission in particular
to further consider the risk of market definitions that are artificially narrow, in particular with
regard to new technologies which relevant markets are, more than any other, likely to be
excessively segmented.

An over-subjective definition of the market according to the cnticized abuse should also be
avoided as much as possible. One should rely on objective cnteria. In this respect, it is
regrettable that the Commission plans on too often setting aside the SSNIP test, which offers
companies a certain predictabilty and assists competition authorities in evaluating the market
under a dynamic and realistic perspective. The Commission correctly identifies a central problem
of market definition in relation to dominant companies and notes in its discussion of the SSNIP
test and the cellophane fallacy that the test is inappropriate. However, there does need to be
some test and no alternative is proposed. This demonstrates the weakness of the current
position and the unpredictabilty of the law.

Moreover, the application of a test premised solely on product characteristics may well result in
an overly narrow market definition. This could lead to erroneous findings of dominance in the
overly narrow market.

Section 4: Dominance
Following a traditional definition, Section 4 of the Discussion Paper associates dominance with "a
position of economic strength enjoyed by an undertaking which enables it to prevent effective
competition being maintained on the relevant market by affording it the power to behave to an
appreciable extent independently of its competitors, its customers and ultimately of the
consumers" (paragraph 20). Such a definition requires "a leading position on that market"
compared to the rivals (paragraph 22) and the lack of "effective competitive constraints"

(paragraph 23) in the process in which "the undertking and the other players act and inter-act
on the market"( paragraph 23).

Given the positive emphasis put on an economics-based approach to competition policy, it is
important to notice that this definition of dominance is clearly associated with two situations
examined by econqmic analysis: the pure monopoly, as an extreme case of dominance, and the
market leadership where the dominant undertaking faces some competitors, which is clearly the
most interesting case. It should be noticed that, according to standard economic analysis, a
market leader can really act independently of its rivals (so as to satisfy the above condition for
dominance)~ only when the number of competitors is exogenously set and further entry is
impossible, while a market leadership constraned by effective competition and potential entry
cannot be associated with dominance: in this case, modem economic theory tells us that leaders
tend to be aggressive (pro-competitive) in their pricing and investment strategies, conquenng

4 ICC, Comments on the Reform of 
the Application of Article 82 of the EC Treaty (12 December 2005), pp.7 to

i 1.
5 And potentialy it can implement anti-competitive strategies, that is engage in abusive conduct.
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larger market shares in a way that has nothing to do with dominance as defined above, and
which is also beneficial to consumers.6

As a consequence of the approach of the Discussion Paper, it would be better to eliminate a
certain ambiguity in the statement at pargraph 27 which says that "the fact that an undertaking
is compelled by the pressure of its competitors' price reductions to lower its own prices is in
general incompatible with (... J the exstence of substatial market powet' and hence with
dominance. In particular:

1) this should be always true and not just "in general", since in this case the market leader is

constrained by effective competition and cannot act independently from it, as the
definition of dominance would require;

2) this should be extended to any other form of aggressive competition that is not only

competition on prices, but also competition on quantities or on alternative forms of
strategic investments.

Hence, the fact that an undertaking is compelled by the pressure of its competitors' aggressive
strategies to adopt aggressive (pricing and investment) strategies should be always incompatible
with dominance.

The emphasis on market shares in the evaluation of dominance (paragraphs 29-33) appears in
clear contrast with the modern theory of market leadership: market leaders have larger market
shares exactly when they are constrained by effective and potential competition since in this case
they adopt more aggressive (pricing and investment) strategies which expand their market
shares. In other words there is not necessarily a positive correlation between the presence of
larger market shares and a dominant position and, especially in highly dynamic markets, there is
no unambiguous theoretical support for a statement saying that" (m J arket share is only a proxy
for market powet' (paragraph 32). As a recent DG Competition's study on Aricle 827 has
correctly pointed out, "the case law tradition of having separate assessments of dominance and
of abusiveness of behavior simplifies procedures, but this simplification involves a loss of
precision in the implementation of the legal norm. The structural indicators which traditionally
serve as proxies for 'dominance' provide an appropriate measure of power in some markets, but
not in others", as indeed in high-tech and "new economy" industries (e.g., computer hardware
and software, online businesses, mobile telephony and biotechnology).

Finally, the part on dominance clearly refers to competition in the market, while it is hardly
useful to evaluate cases where competition for the market takes place. In these cases, typical of
the New Economy, competition is dynamic and innovators conquer large parts of a market, so
that any static analysis of market shares cannot say anything about dominance. In other words, a

6 See Franco Modiliani (1958), "New Developments on the Oliopoly Front', jOllmal of Political Et'Ol07l,

66, 3, June, pp. 215-32, and Federico Etro (2006), "Aggessive Leaders", Rod joi/mal of Economics, V 01. 37,

Sprig.
7 Patrck Rey (Coordinator), Report by the EAGCP 'An Economic Approach to Article 82'. July, 2005.
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market can be currently dominated by a single firm, but if many other firms which are not even
active in this market are investing in R&D to enter into it, as it happens in many high-tech
sectors, this market is substantially competitive in a dynamic sense. Nevertheless, any leader in
such a competitive winner-takes-all market would be always characterized as dominant by the
static and market-share-based approach of the Discussion Paper.

Moreover, modern economic theory tells us that in these dynamic sectors market leaders, as long
as they are constrained by effective competition in the market for innovations, invest more than
their competitors and hence are more likely to remain leaders.8 In this sense, statements saying
that "high market shares, which have been held for some time, indicate a dominant position" can
be true in some sectors, but not in high-tech sectors with competitionfor the market. That is, in
dynamic markets, incumbents, with rare exceptions, are under permanent threat of entry and
must continue to innovate if they wish to maintain this incumbency. In conclusion, the general
impression is that there is an excessive reliance on market shares to evaluate dominance, and
that this can be highly misleading especially for dynamic markets.

We agree that market share is logically a criterion of limited significance within a system where
the definition of the relevant market is questionable as a result of the weakness of the SSNIP test
as an aid to market definition.

The part on barrers to expansion and entry (paragraphs 34-40) concerns a concept which is far
from unambiguous in economic theory. The definition of these barriers as "factors that make
entry impossible or unprofitable while permitting established undertakngs to charge prices
above the competitive level" (paragraph 38) applies to legal barriers but not to other factors
which are sometimes seen as barrers. For instance, high fixed costs of production and R&D or
investments needed to develop network externalities or learning by doing advantages, do not
make entry impossible: the correct definition in these cases would be that these factors
endogenously limit entry or endogenously determine how many and which firms profitably
enter. The difference is not just in the definition but also in the economic consequence, since
modem economic theory has shown that when entry is impossible market leaders may behave in
an anti-competitive way, but when entry is constrained by technological or demand conditions
they (always) behave in a pro-competitive way even if such factors limit entry and the market
leaders obtain high market shares.

It should also be noted that barriers to entry can be cumulative, which is a point not covered in
the Discussion Paper. It should also be noted that legal barrers may have effects long after their
formal removal, as in the case with post patent right protection.

g See Etro, "Innovation by Leaders", Economic Journal, VoL. 114,281-310 (2004).
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Section 5: Framework for analysis of exclusionary abuses

Section 5 of the Discussion Paper sets out the basic analytc frmework that the European
Commission intends to use in analyzing exclusionary abuses under Aricle 82. We welcome the
Discussion Paper's statement at the outset that the essential objective of this analytic frework
"is the protection of competition on the market as a means of enhancing consmer welfare
and of enring an effcient allocation of resources.,,9 We likewise agree that "the purpose of
Aricle 82 is not to protect competitors from dominant firms' genuine competition based on
factors such as higher quality, novel products, opportune innovation or otherwise better
performance, but to ensure that these competitors are also able to expand in or enter the market
and compete therein on the merts, without facing conditions which are disorted or impaired

by the dominant firm. ,,10

Despite these welcome pronouncements, we have some concern that they are not fully carned
through into certain aspects of the analytic framework. In particular, we would encourage the
Commission more fully to ensure that the interests of consumers are always paraount of those
of competitors, to move even further away from form-based rules and presumptions towards a
more economics- and fact-based approach, and to expand the avenues through which account
may be taken of the effciency-enhancing effects of challenged conduct. We address each of
these issues in turn.

1. Promoting interests of consumers over competitors

The analysis of whether an undertaking has engaged in abusive conduct under Arcle 82 should
ultimately turn on the conduct's actual effects on effciency and consumer welfare. Thus, if the
pro-consumer benefits of a dominant undertaking's conduct are significant, it should be immune
from liabilty even if it disadvantages certain competitors. As we noted in our December 2005
Comments, inventing better products or more effcient methods of distrbution, reducing pnces
or offenng better terms of trade, and more quickly adapting to changes in the market can
disadvantage nvals and maybe even cause them to exit the market. Yet these forms of conduct
often also enhance effciency and consumer welfare.

This focus is particularly important with respect to fast-moving markets such as those commonly
found in high-tech and "new economy" industnes (e.g., computer hardware and softare, online
businesses, mobile telephony and biotechnology). These industres are often charactensed by
massive R&D investments, strong reliance on IPRs and other intangible assets, network effects,
high fixed sunk costs and low marginal costs. Competition in these markets is dynamic in the
sense that competition often takes place for the market in a "winner-takes-all" race. Leading
firms in these markets might enjoy high market shares yet be subject to massive competitive
pressure to constantly create better products at lower pnces due to threats from innovative
competitors and potential entrants. Undertakings that hold a significant share of the market at
any given point of time may see this share decrease rapidly and significantly following the
development and supply of a new and more attractive product by an actual or potential
competitor.

9 Discussion Paper, paragraph 54 (emphasis added).

10 Ibid. (emphasis added).
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In certain respects, the analytic framework set forth in the Discussion Paper provides grounds for
optimism that the Commission is moving toward a stronger focus on consumer welfare. Yet
others aspects of the framework suggest that competitors' interests wil at times trump those of
consumers and force dominant undertakings to forego competitive behaviour that in fact would
generate effciency gains or promote consumer welfare. For example:

. In spellng out the concept of foreclosure, the Discussion Paper states that "it is suffcient that
the nvals are disadvantaged and consequently led to compete less aggressively."l1 This
proposition gives cause for concern. First, this statement is not consistent with stadard
economic theory which has made clear that an aggressive behaviour of the market leader
inducing a less aggressive competition of its competitors is not suffcient to create any harm
to consumers (actually the net effect is tyically the opposite happens).12 The inconsistency
of this statement is even more clea when it is claimed that "(rJivals maybe disadvantaged
where the dominant company is able to ... reduce demand for the nvals' products"

(paragraph 58) which is really what any aggressive or pro-competitive strtegy would do.
Putting together the two sentences, we are told that in order to establish foreclosure it would
be suffcient that the strategy of the dominant firm reduces demand for the nvals' product:
but this amounts to banish any pro-competitive strategy by market leaders. Moreover, the
above statement could arguably support the conclusion that a dominant undertking in a
market characterized by network effects could be guilty of abuse if it is able to attract new
customers on the basis of a new, supenor technology. This view is contrary to the basic
principle that dominant undertakings should be permitted-and indeed encouraged-to
compete aggressively on the ments. Allowing a finding of abuse merely where competitors
are "disadvantaged" would penalise dominant undertakings for engaging in a wide range of
conduct that is ultimately pro-competitive. In our view, this aspect of the analytic fraework
should be revised to clanfy that conduct by a dominant undertaking would be deemed to be
an abuse only if its net effect is to harm consumer welfare. 13

11 Ibid., paragraph 58.

12 As pointed out by well established economic doctrne (Drew Fundenberg. and Jean Tirole, 1985, "The Fat Cat

Effect, the Puppy Dog Ploy and the Lean and Hungr Look", American Economic Review, 74 , May, pp. 361-

68), an aggressive behaviour of the market leader can lead to more aggressive competition by a competitor

(generally under competition in prices) or to a less aggressive one (tyically under competition in quantities)

with positive consequences for the consumers in the first case and only ambiguous ones in the second.

Moreover, when entr of competitors is endogenously taken into account (which should be the relevant case), an

aggressive behaviour of the leader does not affect each single competitor but can reduce entr, with net effects

for consumer welfare and allocation of resources which are always positive (Etro, 2006). Hence, an aggressive

behaviour of the market leader inducing less aggressive competition of the competitors is not suffcient to create

any harm to consumers or to deteriorate the allocation of resources.

13 See, e.g., Commissioner Neelie Kroes, Preliminary Thoughts on Policy Review of Article 82, at 3 (23 Sept.

2005) (stating that, in the analysis of exclusionary conduct under Arcle 82, "ultimately the aim is to avoid

consumers' harm").
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· The analytic fraework posited by the Discussion Paper is particularly troubling in dynamic
markets where competition is oftenfor the market. Competitors in these markets invest vast
amounts in research and development with the hope of winning a large portion of the
market. Some succeed while others, ultimately, do not. Dynamic markets are unique in this
way, in that there is no sustainable market equilibnum with a number of players of diffenng
sizes co-existing in the market. Rather, there are successive innovation races, resulting in
"winners and losers" as par of a Schumptenan "gale of creative destruction". The analytc
framework presented in the Discussion Paper runs the nsk of interfenng with this natural
competitive process and therefore, ineffciently obstructing the workings of a dynamic
market.

. On a related point, the analytic framework seems to rest on an assumption that, because

conduct that harms competitors may perhaps decrease consumer welfare in the longer term,
any effciencies generated by such conduct should be discounted.14 In our view, such an
assumption is unwarrnted. Accurately predicting the magnitude of long-run harm to
competition or consumers resulting from conduct that is otherwise effciency-enhancing is
almost always a diffcult and uncertain undertaking. Such predictions are partcularly
unreliable with respect to dynamic markets and run the senous nsk of under-estimating the
capacity of nvals and new entrants to exert competitive pressures through product
innovation or other means. Accordingly, we would urge the Commission not to asme
long-term harm to consumers from immediate impact of the conduct on one or more
competitors, but rather to examine, in each partcular case, whether there is any evidence
supporting the view that the impact on competitors wil cause long-run harm to consumers
and whether such harm, if any, exceeds the short-run increases in consumer welfare and
both short- and long-run effciency gains attnbutable to the dominant undertaking's conduct.

· The Discussion Paper states that the Commission may at times prohibit the use of pnce
discounts where doing so wil "protect competitors that are not (yet) as effcient as the
dominant company.',15 In our view, there is no economic justification for barng dominant
undertakings from decreasing pnces simply in order to protect less effcient rivals-
particularly since such a prohibition wil mean that these nvals wil face even less competitive
pressure to become more effcient. This condition also places dominant undertakings in the
untenable position of having to guess what level of rival ineffciency wil be used to judge
whether the dominant undertaking's own effciency-enhancing conduct is lawfL.

· The Discussion Paper also states, in its discussion of the "meeting competition defence", that
a dominant undertaking has an obligation to weigh "the interests of its competitors to enter
or expand" into the market when deciding upon alternative courses of action, and that
dominant undertakings ca only benefit from this defence if they prove there was no less
anti-competitive alternative.16 In the real world, the best businesses are focused on
advancing the interests of their customers, not their competitors-which, of course, is one
sign of a competitive market. Thus, most dominant undertakngs wil be il-equipped to

14 See, , e.g., Discussion Paper, paragraphs 54-60.

15 Discussion Paper, paragraph 67.

16 Ibid., paragraphs 82, 83.
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evaluate which of vanous possible options wil least disadvantage their competitors. We
would therefore recommend that this requirement that dominant undertakings weigh the
interests of competitors be dropped from the analysis.

. The Discussion Paper states that, where an undertaking holds a market share above 75%, any

pro-competitive effciencies generated by the conduct in question wil be given lower pnority
than the conduct's impact on competitors.17 In our view, undertakngs-whether dominant
or not-should never be under an obligation to place the interests of their competitors over
those of consumers. Such a rule wil end up protecting less effcient nvals and restncting the
behaviour of dominant undertakings in a manner that undermines Aricle 82's purpose of
promoting effcient markets and consumer welfare. Protecting rivals against competition in
this manner wil also reduce their incentives to compete aggressively.

. We have some questions about the Discussion Paper's statements regarding presumptions
of abuse at paragraph 60. If, as the first sentence postulates, certain exclusionary conduct "is
clearly not competition on the merits," "clearly creates no effciencies" and "only raises
obstacles to residual competition,"IR such conduct wil almost certainly be abusive and we
cannot imagine why a "presumption" is necessary. If, however, this statement is meant to
signal that the Commission intends to look to the form of challenged conduct in making an
initial assessment of abuse, and that it wil then fall to the dominant undertaking to rebut that
presumption through factual evidence, we would disagree with this approach for the reasons
already noted and descnbed in more detail below. Also, we would note that, in the interests
of legal certainty and business guidance, it would be more helpful if the Discussion Paper
were to set out circumstances in which abuse cannot be found, rather than, as in paragraph
60, cases in which the Commission wil necessanly assume that an exclusionar abuse has
occurred.

In sum, we would recommend that any final Aricle 82 guidelines move even further away from
the more traditional focus on protecting competitors and instead assess whether the conduct is
likely to promote or impede effciency and benefit or harm consumers.

2. Greater reliance on economics-based approach

In the past, EU competition policy has been cnticised for focusing more on the form of unilateral
conduct than on its actual effects in the marketplace. As we noted in our December 2005
Comments, there is broad consensus among economists that (unilateral) pnce- and non-pnce
conduct of dominant undertakngs may produce both pro- and anti-competitive effects. The
ambiguous nature of conduct of dominant undertakings miltates in favour of a full appreciation
of the (positive and negative) effects on consumers. It is therefore vital that the framework for
analysis under Aricle 82 provides for a ngorous, economics-based examination of the market
contex in which unilateral conduct occurs.

17 Ibid., paragraphs 91-92.

18 Ibid., paragraph 60.
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For instance, the Commission should claafy that, despite the references to the "form and nature"
of conduct in the general discussion of exclusionar abuses,19 whether market foreclosure wil be
found to eXXst will ultimately turn on the likely or actual effects of the conduct in the
marketplace. Also, while we commend the Commission for placing less reliance on per se rules
and irrebutable presumptions of market foreclosure and abuse, the Discussion Paper retains
elements of this approach. For exmple, in several places, certain forms of conduct or market
shares wil make it "highly unlikely" that some legal determination wil result.20 We would urge
the Commission to lessen its reliance even on these quasi-per se rules and to adopt a more
thoroughgoing, economics- and effects-based analysis that focuses on increaing consumer
welfare and is based on sound economic theory of the behaviour of market leaders and on solid
empincaI analysis.21

Furthermore, we are not persuaded that an approach based on the weighing of pro- and anti-
competitive effects wil decrease legal certainty. As we noted in our December 2005 Comments,
much of the current uncertainty about the boundaaes between permissible and prohibited
business practices results from a form-based approach to certain pncing practices and the
diffculty inherent in such an approach in determining whether new kinds of economic activity
should be regarded as being of one type of form or another. Form-based approaches lack
consistent and ngorous analysis of the concrete effects of a given practice and often have the
effect of condemning profit-maximizing conduct that benefits consumers. The uncertainty that
results from the condemnation of conduct that may not have any significant impact on
competition or that may benefit consumers creates added nsks for business, which itself reduces
effciency, and deters undertakings from applying business practices (e.g. certain pncing
schemes) which in fact increase competition and are beneficial for consumers.

In sum, we would urge the Commission to make it clear that unilatera conduct whose benefits
to effciency or consumers outweigh its negative impact on competitors is not an abuse,
whatever its form and regardless of the degree of market power of the undertaking concerned.

19 Ibid., paragraphs 58,59.
20 See. e.g., ibid, paragraphs 30, 90-91.
21 The recent DG Competition's study on Aricle 82 (Rey et a!., Report by the EAGCP 'An Economic Approach

to Article 82. ... July 2005) correctly emphasizes the need of solid theoretical and empirical foundations in the

antitrst procednre: "a natural process would consist of asking the competition authority to first identify a

consistent story of competitive harm, identitying the economic theory or theoiies on which the story is based, as

well as the facts which support the theory as opposed to competing theories. Next, the firm should have the

opportnity to present its defense, presumably to provide a counter-story indicating that the practice in question

is not anti-competitive, but is in fact a legitimate, perhaps even pro-competitive business practice."
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3. Expand opportunities to take account of effciencies
Unilatera conduct that enables an undertakng to operate more effciently normally results in
direct consumer benefits because it allows the undertaking to increase output and/or lower its
pnces. Unilateral conduct can also promote dynamic effciency by freeing up resources for
increased research and innovation, or to develop improved methods of production and
distnbution. Indeed, the consideration of effciencies in the assessment of conduct under Aricle
82 reflects the role of undistorted competition as a meas towards the achievement of the
broader Treaty objectives set out in Arcle 2.

For these reasons, conduct that generates effciencies should not, in our view, be deemed
abusive unless it is demonstrated that the impact of this conduct on competition wil result in
consumer harm outweighing these effciencies. While the Discussion Paper acknowledges that
promoting effciency is one of the primary objectives of Aricle 82,22 the frmework for analysis
itself actually provides relatively limited scope for taking effciencies into account. This manifests
itself in a vanety of ways;

· Burden of prof The Discussion Paper indicates that, consistent with exsting practice, it wil
fall on dominant undertakings to prove the extent to which their conduct was justified on
grounds of effciency.23 As noted in our December 2005 Comments, the final burden of
proving effciencies should be placed on the authonty investigating the alleged abuse
because, in stark contrast to the bifurcated approach under Aricle 81, the assessment of
effciencies is an integral par of the assessment whether any given conduct amounts to
"abuse" under Aricle 82. More importantly, bnnging effciencies into the analysis only as an
affrmative defence wil send the wrong signal to the business community. It means that
investigations wil often have moved quite far along before effciency considerations fully
come into play. Placing the burden of proof on competition authorities, by contrast, makes
more sense as they are likely to be in a better position to obtain relevant evidence from the
dominant undertaking as well as other market partcipants (such as consumer organizations)
on whether challenged conduct promotes effciency-and have the expertise and resources
to undertake such an inquiry. Accordingly, we believe it is for the authonty investigating an
alleged infnngement of Aricle 82 to support any finding of abuse by evidence that the
conduct at issue is not justified by effciencies, in paricular in those instances where the
dominant undertaking proposes a pnma facie effciency justifcation.24 The legal burden of
proving an infnngement of Aricle 82 must always rest on the authority or part alleging the
infnngement, in line with the legal framework of Aricle 82 (which differs from Article 81) and
the express wording of Aricle 2 of Regulation 112003. There is a need to distinguish between
the legal burden of proof and the evidentiary burden. Only the latter may shift to the
dominant company once the part or the authonty alleging the infringement has proved its
existence to the required legal standard.

22 See, e.g., ibid, paragraph 4 ("With regard to exclusionar abuses the objective of Aricle 82 is the protection of

competition on the market as a means of enhancing consumer welfare and of ensuring an effcient allocation of
resources.") (emphasis added).
23 Ibid., paragraphs 77, 79.

24 See footnote 20.
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· Narrw scope of effciency defene. To assert a successful effciency defence under the
proposed analytic framework, dominant undertakings wiI be required to show that their
conduct was "indispensable" in order to achieve the resulting effciencies and that
"competition in respect of a substantial portion of the products concerned (was) not
eliminated.',25 To meet the first of these conditions, the defendant must "demonstrte that
there are no other economically practicable and less anti-competitive alternatives to achieve
the claimed effciencies."26 This condition means that liabilty could be imposed even on
conduct whose effciency and consumer benefits far outweigh its adverse effect on
competitors simply because there exsts an alternative that would have disadvantaged nvals
less. We wonder whether such rule would have any economic justification and any basis in
commercial reality. Wouldn't it at most, merely provide an excuse for nvals to second-guess
the business decisions of their dominant competitors? The second condition is equally
troubling. There seems to be an inherent contradiction between the "no-elimination-of-
competition" prong ofthe analysis, which is taken from Aricle 81(3), and the very concept of
dominance. As a result, would effciency claims by dominant undertakngs, paricularly those
with high market shares, not be systematically given short shnft because of the diffculty of
satisfying this condition? In essence, would dominant undertakings not be effectively
required to place the interests of competitors and the competitive process over the interests
of effciency and consumer welfare?

· Virtl excluson of effciency defence for moopolies. The Discussion Paper seems to

suggest that, where a dominant undertaking holds a market share above 75%, the protection
of competitors wil be given pnonty over effciency. In our view, effciencies should be
assessed in the same manner in all cases, regardless of the defendant's market share. Under
the Treaty, and consistent with the goals of Aricle 82 as descnbed by Commissioner Kroes,
undertakings that generate pro-competitive effciencies that benefit consumers should not be
penalised regardless of the level of market share or potential impact on less effcient
competitors. Moreover, the Discussion Paper introduces a concept of market position
"approaching that of a monopoly" (pargraph 92), for market shares above 75%, for which no
economic analysis is presented. Moreover, does economic analysis justify any separate
treatment for undertakngs with high market shares? As shown by the modem economic
theory, market leaders tend to have higher market shares exactly when they face effective
competitive pressure which induces them to adopt aggessive (pncing and investment)
strtegies and hence to expand their market shares in a pro-competitive way-7. Under these

conditions, exceptionally high market shares (but not monopolistic ones) can be due to
relevant scale economies or to the existence of "learning by doing" or network effects. The
exstence of these high market shares should not exclude the undertaking from using the
effciency defence.

25 Ibid., paragraph 84.

261bid., paragraph 86.

27 See the discussion on Domiance, above.
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In conclusion, we would urge the Commission to claafy that conduct by a dominant undertaking,
regardless of its form and irrespective of the undertaking's market share, could be deemed
abusive only if the effciency gains or consumer benefits generated by such conduct were
outweighed by the negative effects of such conduct on the competitive process and consumer
welfare.

Section 6: Predatory pricing
Predatory pricing is defined in the Discussion Paper as "the practice where a dominant company
lowers its pnces and thereby deliberately incurs losses or foregoes profits in the short run so as to
eliminate or discipline one or more nvals or to prevent entry by one or more potential rivals
thereby hindenng the maintenance or the degree of competition stil exsting in the market or the
growt of that competition" (paragraph 93). The Discussion Paper uses a number of cost
benchmarks in order to assess whether "predatory pncing" by a dominant undertaking has actually
taken place.

Pncing below average avoidable cost ("Me'') gives nse to a rebuttable presumption that the
pncing is "predatory". Average avoidable cost is the average of the costs that could have been
avoided if the undertaking had not produced a discrete amount of extra output (this extra output
is usually the amount allegedly subject to abusive conduct). Apparently, this pnnciple is supported
by the idea that pncing below marginal cost could only have a predatory purpose, but the concept
of marginal cost is diffcult to measure. This is in line with the standard economic theory and
antitrust doctnne coming from Areeda and Turner (who noticed that "the incremental cost of
making and sellng the last unit cannot readily be inferred from conventional business accounts,
which typically go no further than showing observed average vanable cost ("A VC"). Consequently
it may well be necessary to use the latter as an indicator of marginal cost''). 28 However, the
Discussion Paper substitutes the standard Areeda- Turner test based on A VC with the MC, a sort of

average marginal (or incremental) cost of the exra output to serve the predatory sales.
Unfortunately, the MC can be higher than the nght theoretical concept whenever it accounts for
fixed costs. Moreover, the MC can be much more diffcult to measure than the A VC since it is
almost always impossible to precisely define which costs are sustained for a given output and
isolate the extra output (supposedly the predatory output) from total output. Finally, there are
well known conditions, as in presence of network exernalities, under which pncing below
marginal cost is a normal competitive strategy for a market leader. Hence it would be better to
substitute the concept of MC with that of average vanable cost, in line with the traditional
economic interpretations of the Areeda-Turner test.

According to the Discussion Paper, where pricing is above MC, but below average total cost
("ATC"), predation cannot be presumed. ATC is the average of the vanable and fixed costs
incurred by a company. Pricing above ATC is in general not considered predatory, but according to
the virtually unanimous economic literature, it would be better to state explicitly that pncing above
ATC is never predatory since it cannot lead to foreclosure of 'as effcient' competitors.

28 See Philip Areeda and Donald Turer (1975), "Predatory Pricing and Related Practices under Section 2 of the
Sherman Act", Harvard Law Review, 88, pp. 637-733. See also F. Etro (2006), "Competition Policy: Toward a
New Approach", European Competition Journal, Vol. 2, April, in press.
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In certain sectors, the Commission uses a long-run average incremental cost benchmark

("lAC"), instead of MC. This is usually the case in industnes where fIxed costs are high and
vanable costs very low. In these cases, the lAC benchmark is used as the benchmark below
which predation is presumed. The same considerations as above hold also here: there are not
economic justifications for a change of standard from AVC to lAC. Moreover, we believe that the
lAC standard is inconsistent with business reality because it requires companies to price to
cover average sunk fixed costs that are unrecoverable: this approach ignores the economic reality
that, when businesses decide how to pnce a product, they do not consider costs that are "sunk"
or "unrecoverale," even if not a single product is sold.

In the Discussion Paper, a dominant undertakng may, even if the pnce is below the relevant cost
benchmark, rebut a finding of predatory pncing by providing a "justification" for its pncing
behaviour (this is a departure from earlier case-law, where pncing below AVC was considered to be
abusive per se). The Discussion Paper lists several examples of possible justifications (paragraph
131), including an issue of re-start up costs or strong learning effects, the need to sell off
penshable or obsolete stock and the justification that the low price is a short-run loss minimising
response to changing conditions in the market (including those resulting from a dramatic fall in
demand leading to excess capacity). We suggest that besides learning effects, the proposed
guidelines should include network effects, whose theoretical role in justifyng aggressive pricing is
very similar to that of learning by doing and is recognized by standard economic theory.

Finally, the scope of objective justifications should not be unduly restncted to few "acceptable"
justifcations in terms of productive effciency. The possibilty should be left to provide any
objective justification satisfyng the necessity and proportionality requirements.

Dominance itself should not be suffcient to establish the likelihood of recoupment, particularly in
technology markets. For example, looking forward one or two years in the dominance inquiry is
not suffcient to undertake a proper assessment of recoupment where significant uncertainty
abounds regarding not only cost and demand but the exstence of potential entrants. It is entirely
possible that a firm may be dominant in the sale and/or distribution of a given product, yet be
constrained by entrants with highly disruptive technologies which require greater than one or two
years to mature and be successfully commercialised.

Section 7: Single branding and rebates
Overall, the Commission's approach seems more flexible than in the past. It appears to depart
from a per se prohibition and make assessment of rebates conditional on the exstence/ikelihood
of foreclosure effects. In pnnciple, the Commission intends to conduct an analysis of the market
conditions in order to show that foreclosure effects are at least likely. ICC also welcomes the
introduction of an effciency defence that dominant undertakings can use in order to justify their
rebate systems. This is an improvement to the "old" position where the only possible effciency
defence consisted of economies of scale linked to the adoption of volume rebates.
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However, several passages in the Discussion Paper cast doubts on a genuine change of approach.
The introductory chapter contains several 'statements of pnnciple' about potential 'negative'
effects of rebates that seem more in line with the 'old' approach of a per se prohibition. At
paragraphs 148 and 149, the Commission alleges that "the dominant position already enables the
dominant company to prevent effective competition to be maintained or to emerge in the
market and it thus becomes partcularly important to protect the limited degree of competition
still exsting in the market and the growt of residual competition. .. Where the dominant
company applies a single branding obligation to a good part of its buyers and this obligation
therefore affects, if not most, at leat a substantial part of market demand, the Commission is
likely to conclude that the obligation has a market distorting foreclosure effect and thus
constitutes an abuse of the dominant position." At paragraph 139, the Commission also
mentions that rebates are likely to foreclose competitors when they maintain or strengthen the
dominant undertaking's position thereby "hindenng the maintenance of growth of residual or
potential competition." Later on, the Discussion Paper is even clearer when mentioning at
paragraph 158 that "(iJn cae the threshold(s) are formulated on terms of percentage of total
requirements of the buyer or an individualized volume target, the Commission wil normally
presume that they are set at that level to hinder customers to switch and purchase additional
amounts and thus to enhance loyalty."

Aricle 82 pre-supposes the exstence of a dominant undertaking. By essence, the adoption of
rebate systems by dominant undertakngs wil likely have a 'distorting' effect on competitors, at
least in the short-term, and wil likely impact on limited residual competition. Under the above-
mentioned pnnciples, most rebates applied by dominant undertakings wil be deemed abusive
without the need of much further market analysis. At paragraph 146, the Discussion Paper gives
examples of situations where rebates are unlikely to have foreclosure effect. However, it is
diffcult to understand how these markets could give nse to dominance issues in the first place.
The paragraph mentions that rebates wil not have foreclosure effects if "competitors are
competing on equal terms for all the customers" One may wonder how this statement may be
reconciled with the necessary prerequisite of dominance that supposes the dominant
undertaking's 'power to behave independently of competitors.'

ICC would like to stress the following points:

. First, 'distorting' effect on competitors does not necessanly mean 'abusive'. Findings of
abuse should be based on a longer-term market assessment that should take into account
competitors'likely response to the rebate system, customers' abilty to switch and long-

term benefits for end-users. The Discussion Paper refers to some of these factors but fails
to give suffcient guidance on how it intends to apply them.

. Second, ICC has problems understanding why it would be abusive for dominant
undertakings to try to 'maintain or strengthen' market shares through the adoption of
rebates. There is a fundamental ambiguity throughout the Discussion Paper in admitting
that dominant undertakings are allowed to compete (even aggressively) and, at the same
time, considenng that dominant undertaking's strategies to maintain or gain market share
are likely to be abusive. Competition is generally about increasing market shares to the
dettiment of competitors. The Discussion Paper seems to assume that, once in a dominant
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position, undertings should stop expanding and 'freeze' their commercial behaviour to

whatever is strictly necessary to meet competition. This is diffcult to reconcile with a nght
to aggressively compete. In addition, such a position is highly unrealistic. The Discussion
Paper should clanfy that, in pnnciple, dominant undertakings should be allowed to
compete aggressively on rebates since this may lead to long-term aggessive pnce
competition. Rebates would become abusive in limited defined circumstances when
competitive strategies are not 'on the merits' or involve predatory or other anti-
competitive behaviour resulting in likely foreclosure effects, for example, "full line forcing".

. Third, the Commission should give some benchmark on the size of the tied market that is
likely to involve negative effects. In addition, the Discussion Paper mentions that one way
for dominant undertings to avoid tying a significant part of the demand is to selectively
apply the rebates to some customers. However, in that case, dominant undertakings may
be caught between a rock and a hard place, on one end the loyalty-enhancing effect of
fidelity rebates, on the other the nsk of pnce discnmination. In this respect, ICC welcomes
comments recently made by a Commission offcial that 'real' pnce discnmination cases
should be limited to wide pnce differences with significant distorting effect and would
appreciate if the draft guidelines could include and clanfy that aspect.

1. Conditional rebates on all purchases

ICC is not certain that the Commission's approach in assessing the likelihood of an abuse is
based on a well-structured operational test. The Discussion Paper mentions that rebates are
likely to be abusive when:

(i) they apply to all purchases (including past purchases) made within the reference penod;

(ii) the threshold is set at a level that induces switching customers to buy additional quantities

from the dominant undertaking;

(ii) competitors' required share exceeds the commercially viable amount per customer, as

calculated by the Commission on the basis of the dominant undertaking's A TC and the
effective pnce of the last slice of the rebate, as follows. If the basic pnce of the dominant
undertaking is p, the percentage rebate is r, total sales are S + X, of which S is the threshold
above which rebates start and X are the exra sales beyond the threshold, then the effective
price for the same extra fraction of sales is given by the difference between total pnce with
the rebatep(1-r)(S+)( and the total pnce of the threshold quantity without rebatespS,
divided by the extra quantity X:

EP= p(1-r)(S;X)- pS = p(i- r(s;x)) 

= p(i-~)

where we definex=X/(S+)( as the fraction of extra sales. When this average pnce is below
the average total costATC entry is foreclosed. Assuming thatATC is constant and equal to
C, the necessary condition can be easily denved. A competitor with the same average total
cost of the dominant undertaking could profitably enter only sellng at least the fraction:

~ prx=-p-c
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which is defined as the required share.

(iv) the rebate system ties a significant part of buyers; and

(v) there is no clear indications of significant entry or customers' switching.

As a general comment, ICC considers that the system proposed by the Commission is far too
complex and seems to leave room for a large margin of error and uncertainty. ice considers that
only factors (iv) and (v) are reliable indicators of the exstence of foreclosure effects. However,
although the Discussion Paper refers to these elements in several passages, it does not give much
guidance on how the Commission intends to apply them. ICC would welcome some
examplesJbenchmark in order to help companies to quantify the degree of foreclosure that is
likely to be held abusive (notably when the Discussion Paper specifes that "a signifcant part" of
customers should be tied by the rebates). On the other hand, factors under (i), (ii) and (ii) seem
highly unreliable for the following reasons:

. They seem to be based on three artificial assumptions: (i) a dominant underting's

demand is automatically divided between an inelastic and elastiC part (ii) buyers
automatically switch once the tied market share is exceeded; and (ii) buyers are
automatically 'sucked in' the rebate system once they get close to the threshold. These
assumptions are artificial because they suppose that buyers always react in the same way to
pnce vanations without taking into account competitors' response or demand fluctuations.
In addition, the Discussion Paper focuses on buyer's reactions to pnces only without
taking account of their reactions to competition on quality and innovation.

. The rebates under discussion are substantially equivalent to a simple quantity discount,

which, as is well known, has a welfare enhancing role. 29 The implication is that similar
rebates should never be considered abusive when the percentage rebate is small enough
since they have similar effects to simple quantity discounts.

· Any kind of fidelity rebate can have a pro-competitive role in the sense that it creates a
further dimension of competition (the non-linear price schedule) and it can represent a
more aggressive pncing strategy: hence an additional minimal condition for rebates to be
abusive should be that competitors are not able to propose similar rebates or different
ones (with different thresholds),3° but this issue is absent from the list of conditions.

. It also seems questionable from an economic point of view to calculate the effective pnce

on the last slice of the rebate since one may argue that the threshold is exceeded by all the
customers' purchases, and not only by the last slice.

29 For instance see Massimo Motta, Competition Policy. Theory and Practice, Cambridge: Cambridge University

Press, 2004 (Chapter 7).
30 This requirement is also strengthened by the general statement for which "only conduct which would exclude

a hypothetical 'as effcient' competitor is abusive" (paragraph 63).

-16 -



IGG

. The theoretical formulation of point (ii) is largely unrelated or inconsistent with standard

economic theory and it is affected by a dangerous theoretical problem. The derivation of
the formula for the required share is valid assuming that the ATC is constant. However, in
general the average total cost is not constant and tyically U-shaped, so that undertakings
producing different amounts have different ATCs and there is usually a minimum ATC
associated with a certain scale of production. Suppose that A TC depends on the frction of
sales x according to a general relation c(x) - the particular case where this is constat is

assumed by the Discussion Paper.~i Now, according to the reasoning of the Discussion
Paper, foreclosure would require:

EP= p(i-;);( c(x)

In general, this is not equivalent to a cut-off rule for which the competitors' required
share exceeds the commercially viable amount per customer. For instance, if we are in
the range for which ATC is increasing (which is likely to be the relevant one if we are
refernng to a dominant firm with a large market share)) we actually have the opposite
result.32 In general, applying mechanically the cut-off rule suggested in the Discussion
Paper is theoretically inconsistent and can lead to completely ineffective conclusions
whenever the market is charactenZed by a minimum effcient scaIe.33

. The calculation method proposed by the Discussion Paper is far too complex to be applied

by business people in their daily practice. When negotiating rebates with customers, one
may wonder how dominant undertakings could reaSonably project whether or not the last
slice of the rebate wil exceed their A TC at the particular point in time when the customer
precisely buys the last slice. In most cases, dominant undertakngs wil not be able to
determine whether their ATC is below the effective pnce because they wil lack
information on their competitors' "commercially viable shares/ required shares". As a
result, dominant firms wishing to ensure compliance with Aricle 82 may elect not to make
use of conditional rebate programmes even when they would enhance consumer welfare.

. The calculation method also opens the door to legal uncertainty. According to the

Commission, calculating the competitors' "commercially viable test" is the crucial element
of the equation. If the cvr is inaccurate, would the whole equation have any value in
terms of assessing potential abusive conduct or foreclosure effect? In several parts of the
Discussion Paper, the Commission seems to admit that it is extremely diffcult to calculate
CVwith accuracy. (pargraph 157 refers to the need of 'revising' the CV, paragraph 163
admits that there must be cases where "entry or expansion of competitors is in effect not

31 This relation is motivated as follows. What is behind the discussion on rebates is a market with many

customers each one buying a number of products. As long as the total number of customers is given and they

have similar demand, x is directly related to total demand, on which a proper average cost function depends.

32 Formally if c(x) is U-shaped, the relation holds for required shares within a closed set and not above a

theshold. Hence a mechanic application of the formula may lead to derive the upper bound of the set rather than

its lower bound) leading to completely wrong conclusions in every case!
33 Or whenever the market is not a natural monopoly) that is, in every relevant case for our puroses.
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limited to the amount assessed by the Commission as the commercially viable share.";
paragraph 164 mentions that "where it is not possible to establish accurately the required
share...., the Commission may use cost data of apparently effcient competitors".) This
raises a number of questions. In most cases, it will be diffcult for the Commission to find
competitors as effcient as the dominant underting. In the alternative, the Discussion
Paper does not specify on what cntena these competitors will be considered "as effcient".
Lat, the reference to competitors that are "as apparently effcient" leaves significant room
for discretion and flexbilty and thus legal uncertinty.

· There is a nsk that the selected operational test may tip the burden of proof quite heavily
against the dominant undertakng. Under the "new approach", presumed abusive and
foreclosure effects wil be mathematically calculated by the Commission on the basis of an
equation, the main pareters of which (required share, commercially viable share and
sometimes A TC) wil be unknown to or diffcult to establish by the dominant undertaking
(see paragraph 163.)

The Commission should also clanfy in what order it intends to apply the above listed tests. At
paragraph 164, the Discussion Paper suggests that the Commission wil investigate the
performance of the dominant undertaking and competitors when information on costs is not
available. ICC believes that this companson should be done before any cost calculation is made
since it may be a more reliable indicator of the existence of foreclosure effects. In general, ICC
suggests that, before entenng into a cost analysis, a more pragmatic approach could be for the
Commission to identify whether the rebate system involves some significant foreclosure effects,
e.g., by companng the evolution of the dominant undertaking's market share and competitors'
market shares before and after the adoption of the rebate system, determining the percentage of
total customers tied by the rebate, and identifying customers' switching abilty.

This is particularly troubling in innovative markets and even more so in so-called "pure-play"
innovation companies (companies that engage in research and development activities but
neither produce nor distnbute the resulting products). It is cntical for these companies to find
ways to incentivise their downstream partners to grow the market for the technology in question,
solve potential underinvestment problems resulting from the inabilty to appropriate the know-
how typically transferred to manufacturers and distnbutors to cover the fixed costs of their
investments in research and development.

Loyalty rebates are particularly important to a pure-play innovation company and ultimately for
end-consumers. Consumers may benefit, for example, from a manufacturer having a low
marginal input cost, when that low cost is passed on to the consumers. This in turn wil provide
the manufacturer with an incentive to expand sales by competing on pnce. Additionally, loyalty
rebates may facilitate effcient recovery of fixed costs. In general, consumers will face higher
pnces where an innovator needs to charge higher pnces - resulting in lower volume - in order to
recover fixed research and development costs. A loyalty rebate scheme allows the innovator to
charge a relatively high price for the non-contestable share of the market, where demand is
relatively inelastic, while charging a lower pnce (after loyalty rebates) for the contestable part of
the market, where demand elasticity is higher. The company can simultaneously profit from a
higher margin on the infra-marginal units without losing volume at the margins.
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2. Conditional rebates on incremental purchases

ICC would welcome some specific examples or guidance showing in practice how this type of
rebates is likely to have foreclosure effect. The wording of the Discussion Paper is vague and
would leave significant flexibility in assessment. It should be kept in mind that conditional
rebates on incremental purchases are exactly equivalent to quantity discounts whose welfare
enhancing role is well known in economic theory.34

For example, if the threshold is set in terms of a percentage of total requirements or
individualized volume targets, the Discussion Paper refers to a presumption of abuse when the
resulting pnce is predatory (however, predation in that case is not baed on MC but on ATC)
and the tied demand is important enough to create a foreclosure effect. If the threshold is set
in terms of a standardized volume target, the rebate system wil normally not have a loyalty-
inducing effect with some exceptions, e.g., when it targets customers that are of particular

importance for the possibilties and expansion of competitors.

None of these concepts are quantified or ilustrated by examples. Therefore, they remain highly
subjective. In particular, importance of customers is a flexble concept that vaes from one
customer to the next.

3. Unconditional rebates

ICC understands that this type of rebates is generaly unproblematic except if the dominant
undertaking targets some important customers. As mentioned above, ICC considers that the
'importance' of customers is a subjective concept, which should be clanffed. Otherwise, it wil
give competitors significant flexbilty to argue that unconditional rebates are abusive by targeting
an 'important' customer.

4. Effciencies

Although ICC welcomes the introduction of an effciency defence in the context of Aricle 82, the
examples contained in paragraphs 172-176 seem to introduce a very limited defence. As regards
the first example, it is exremely diffcult for dominant undertakings to quantify which amount of
cost effciencies is specifically linked to a specific percentage of the rebate gnd. The two other
examples (rebates applied to large retailers and relationship-specific-investment) refer to specific
situations and offer limited guidance in practice.

34 Again, see Mott (2004, Chapter 7).
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Section 8: Tying and bundling
We welcome the Discussion Paper's recognition that tying and bundling are often pro-
competitive and its movement away from the per se approach to these practices reflected in pnor
case law. Indeed, economists today generally acknowledge that tyng often produces positive
effciencies and consumer benefits.35 The pro-competitive effects of tying are particularly
pronounced in the case of technical tying (when companies innovate by linkig formerly
separate technologies or products, effciencies often emerge through improved performance and
quality), but they also emerge because tying is often used as an aggressive strategy which leads to
lower pnces.36

While the Discussion Paper purports to adopt a more balanced approach that takes into account
that tying and bundling can be pro-competitive, we are concerned that this approach is not
carned through into the details of the analysis. A close reading suggests that certain older
presumptions against tying remain embedded in the analysis, which, taken together, nsk
perpetuating the current situation in which tying and bundling are viewed as suspect unless
proven otherwise. In our view, this would be a mistake, and we urge the Commission instead to
adopt an approach that would better reflect that basic pnnciple that tying is generally pro-
competitive.

In addition to our overarching concern that the proposed analysis fails to take account of the
quite common benefits of tying, our specific concerns include: (i) the proposed "distinct
products" analysis; (ii) the discussion ofthe "market foreclosure effect"; and (ii) the treatment of
the effciency defence. We discuss each in turn.

35 DO Competition's own study on Aricle 82 notes that cases of anti-competitive tying are "relatively scarce."

See Rey et al. ,Report by the EAGCP 'An Economic Approach to Article 82, ' July 2005, at 39.

36 The Chicago school has advanced efficiency rationales in favour of bundling with positive (or at worst

ambiguous) consequences on welfare, including production or distrbution cost savings, reduction in transaction

costs for the customers, protection of intellectual propert, product improvements, quality assurance and

legitimate price responses. The post Chicago approach has shown that, when the bundling firm has some market

power, bundles can have a predatory purose (Michael Whiston, 1990, "Tying, Foreclosure and Exclusion",

American Economic Review, 80, pp. 837-59), but in general, tying should be submitted to a rule-of-reason

standard. However, more recently, the modem theory of market leaders has emphasized that bundling by the

incumbent I) is just an aggressive (pro-competitive) strategy of the incumbent for a competitive tied product

market, 2) may not have a specific entr deterrence purpose, and 3) may increase welfare even without taking

effciency reasons into account. Technically, bundling works as a commtment device to be aggressive, that is to

produce more for the secondary market and hence to be able to adopt a lower price. As a consequence, the leader

can exploit larger scale economies, reduce the average price level for the consumers and hence increase welfare

(see Etro, 2006).
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1. Distinct Products Test

While we fully agree with the Discussion Paper's emphasis on consumer demand (and
independent supply to the extent that it reflects that demand) in assessing whether a tying
arrgement might be abusive, we are concerned that the Discussion Paper places too much
emphasis on consumer demand for the tied product. Such demand does not shed light on
whether there exst distinct products for the purposes of tyng analysis, which uses the distinct
products test as a proxy for determining whether the tying arrngement produces effciencies. In
other words, while there is clearly consumer demand for shoelaces, this should not mean that
shoes and shoelaces are distinct products for the puroses of tying analysis. This issue can only
be addressed by asking whether there is consumer demand for shoes without shoelaces.37 In
sum, whether or not consumer demand exists for the tied product is the wrong question; the
correct question is whether there is any significant consumer demand for the tying product
without the tied product. Unless the analysis focuses on this question, there is a danger that the
mere existence of consumer demand for the tied product may prevent the emergence of effcient
tying arrngements and end up protecting suppliers of tied products at the expense of
consumers and innovation.

We are also concerned that, in the case of technical integration of two products that were
previously distinct, the distinct products test itself may not be helpful for understanding market
dynamics because, by definition, this test is backward-looking. As a result, the Discussion Paper's
proposal that consumer demand be considered in such cases is particularly troubling.38 A better
approach in these cases would be simply to ask whether the undertakng integrating the
previously distinct products can make a plausible showing of effciency gains. Since technical

tying is normally effcient, market-leading undertkings would be able to continue producing
innovative products benefiting consumers without running afoul of the prohibitions on tying.

2. Market Foreclosure Effect

a. In Genera
The Discussion Paper also provides that a tying arrangement would be prohibited if it "is
likely to have a market distorting foreclosure effect that would result in harm to
consumers.,,39 Yet the desciiption of what constitutes such foreclosure is vague. Market
foreclosure effects are described as conduct that has "the capability, by its nature, to
foreclose competitors from the market." Total foreclosure is not necessary -- it is enough if
competitors are "disadvantaged.'i4O The Discussion Paper goes on to state that a tying
practice wil be presumed to result in market-distorting foreclosure where it ties a
"suffcient part" of the market, but fails to provide guidance as to the meaning of
"suffcient.,,41

37 See Commission notice - Guidelines on Vertical Restraints, paragraph 216.

38 Ibid., paragraph 187 (noting that analysis wil consider "whether consumer demand has shifted as a

consequence of the product integration so that there is no more independent demand for the tied product").
39 Ibid., paragraph 183.
40 Ibid., paragraph 58.
41 Ibid., paragraph 188.
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Under this vague foreclosure standard, any tying arngement that has the effect of
reducing demand for a competitor's product could be deemed to have a prohibited
foreclosure effect, irrespective of the benefits to consumers or whether these effects are
solely the result of competition on the ments. Unless clearer guidance is provided on the
degree of foreclosure that is presumed to give nse to anti-competitive effects, undertkings
wil be left in a state of uncertainty in assessing tyng arrngements. To give undertakings
as much concrete guidance as possible, it would be helpful to have more precise indication
of the degree of foreclosure that is considered to be abusive.

The Discussion Paper fails to provide clear guidance on the effect of bundling by
competitors of the dominant undertaking on the analysis of market foreclosure. At one
point, it suggests that bundling is less problematic if competitors also offer bundles.42 At

another point, it indicates that the foreclosure effect might be greater if others in the
industry also bundle.4~ We believe this inconsistency should be resolved in favor of the
former position: the fact that other undertakings in the market also offer bundles is a
presumption that bundling generates effciencies and meets consumer demand - if not,
bundling by the dominant undertking would provide competitors with a great opportunity
to differentiate their offenngs and make them more attractive to consumers. Additionally,
the dominant undertaking ought to be able to compete with bundles offered by its
competitors.

Finally, the Discussion Paper's treatment of "commercial usage" in the contex of market
foreclosure does not reflect the economics of tying. According to the Discussion Paper, the
sale of a tied product by a dominant undertaking may be an abuse, even when it is standard
commercial practice.44 Furthermore, the fact that a competitor ties may add to the
foreclosure effect.45 As mentioned above, the Discussion Paper overlooks that in practice
the customar nature of bundling is evidence that such tyng generates effciencies, or that
there is no demand for the unbundled product. If there were suffcient customer demand
to make the supply of the unbundled product profitable, competitors of the dominant
undertaking would most likely avail themselves of this business opportunity.

b. Foreclosure by Mixed Bundlng

While we agree with the Discussion Paper's general approach to determining when a
discounted or "mixed" bundle might give rise to foreclosure, we disagree with the specific
test proposed. The Discussion Paper provides the following guidance on the point at
which a mixed bundle might give nse to foreclosure: "(cJompetitors are foreclosed if the
discount is so large that effcient competitors offenng only some but not all of the
components, cannot compete against the discounted bundle.',46 The Discussion Paper
then indicates that such foreclosure will exist unless "(tJhe incremental pnce that
customers pay for each of the dominant company's products in the bundle... cover ( s J the

42 Ibid., paragraphs 195,202.
43 Ibid., paragraph 197.
44 Ibid., paragraph i 82.
45 Ibid., paragraph 197.
46 Ibid., paragraph 189.
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long run incremental costs of the dominant company of including this product in the
bundle.'i47

We believe that the long-run incremental costs standard is inconsistent with business reality
because it requires companies to pnce bundles to cover sunk fied costs that are
unrecoverable. This approach ignores the economic reality that, when businesses decide
how to pnce a product, they do not consider costs that are "sunk" or "unrecoverable," even
if not a single product is sold.

The Discussion Paper's reliance on long-run incremental costs to measure foreclosure is
based on the assumptions that an automobile factory can be converted into a
semiconductor plant and that a steel worker can be retrained to become a softare
engineer without cost. These assumptions do not reflect economic reality. The
impracticality of making economic decisions based on "long run" analysis was perhaps best
articulated but John Maynard Keynes, who said "in the long run, we are all dead."

We believe that a more appropnate cost standard in this case would be marginal costs

("Me'') or at least Average Avoidable Costs ("Me''). When business people decide whether
or not to make a marginal sale at a particular pnce, they generally consider the marginal
cost of making that sale. We note that the Discussion Paper uses AAC as the appropriate
measure of cost in its predatory pncing gUidelines48 and that same reasoning supports AAC
as the appropriate measure of cost in the mixed bundling context. Indeed, the only time
the Discussion Paper uses the long-run average incremental cost measure in the predatory
pncing contex is when addressing pricing by monopolies that are (or were) established by
law.49

c. Standard of Proof
We are concerned that the standard of proof the Commission is required to meet to
establish harmful foreclosure effects is too low, particularly in light of the fact that the
analysis of foreclosure effects can be speculative in nature. In the case of tyng, actual
market foreclosure effects are not required by the Discussion Paper - it is enough that
such effects are "likely"SO to occur. In other words, the mere nsk of foreclosure can result
in a finding against a dominant undertaking. In merger cases, the European Court of

Justice ("ECj") has held that the Commission must put forward convincing evidence to
block a merger, as the Commission is trying to predict the future effects of the merger on a
market.51 As the analysis of market foreclosure effect under Arcle 82 wil often entail a

prediction of future effects, the Commission should set a similarly high standard of proof
for tying cases.

47 Ibid., paragraph 190.
48 Ibid., paragraph 108.
49 Ibid., paragraphs 124-26.
50 Ibid., paragraph 183.
51 Case C-12/03, Commission v. Tetra Laval, Judgment of 15 Feb. 2005 (not yet reported).
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In establishing foreclosure in a tyng case, the Commission must address a chain of
causation that is similar to that involved in a conglomerate merger case, which, in the
words of the ECj, are "dimly discemable, uncertain and diffcult to establish.',s2 Establishing
foreclosure not only requires the Commission to predict what wil happen in the future if
the tying practice continues, but requires it to estalish that the dominant firm has the
abilty and the incentive to leverage its dominant position on the tying product's market to
foreclose competition on the tied product's market. A standard of proof that requires
convincing evidence wil help ensure that companies wil not be deterred from bnnging
new products to market as a result of concerns about remote, potential foreclosure effects.

3. Effciencies

As discussed above, we are concerned about both the burden of proof placed on the dominant
undertaking as well as the standard of proof that it must meet to establish the exstence of
effciencies. Procedural rules that create presumptions against the dominant. undertaking are
particulary out of place in the case of tying and bundling practices, which are recognized to be
pro-competitive in most cases.

We are also concerned that the Discussion Paper fails to acknowledge that bundling can be used
to create value for consumers in markets that expenence network effects or in multi-sided
markets. In fact, with regard to network effects, the Discussion Paper indicates that foreclosure
effects of a bundle may be greater when there are network effects. S3 In such markets, bundling is
a valuable strategy to gain broader distribution of the products or service that is subject to
network effects. And the broader the distnbution, the greater the value produced for all
consumers. This is particularly true when the product or service in question has a low (or no)
marginal costs, because the supplier can costlessly include the product or service in bundles with
other products. In this respect, the Discussion Paper appears to advocate an interpretation of
Arcle 82 outlawing business practices that create wealth for society and large consumer benefits.

Similarly, we believe that it should be acknowledged that bundling can generate effciencies in
multi-sided markets, i.e. markets where products or service must be matched with other
products or servce to have value. Newspapers exist in multi-sided markets. Newspapers are
sold to readers, but they also sell advertising space to advertisers. The reader is not only a
"customer" of the newspaper, the reader is also a supplier of "eyes" that the newspaper sells to
advertisers. The complex business models resulting from multi-sided markets often require
bundling practices because the consumption on one side of the market is being "sold" on the
other side of the market, and piece-meal consumption on one side of the market breaks down
the interdependent ecosystem.

In conclusion, while we recognize and welcome the shift in the Discussion Paper away from ngid,
per se rules and presumptions, we would urge the Commission to pursue this further, including
by more fully taking account of the pro-competitive benefits of tying and bundling and by
expanding the avenues through which these benefits may inform the analysis.

52 Discussion Paper, paragraph 44.
53 Paragraph 199.
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Section 9: Refusal to supply
The Discussion Paper distinguishes between termination of an exsting supply relationship and
de novo refusals to start supplying an input.

The Europea Commission would introduce a rebuttable presumption that continuing a supply
relationship is pro-competitive (paragraph 217). Four conditions are set out for an abuse to
occur in case of termination of an existing supply relationship:

. The behaviour must amount to termination (including delaying tactics, excessive pncing,
unfair terms, margin squeeze);

Dominance must be established in an "upstream" input market (but it could also be a
distinct market where access is needed to link with another market, e.g., to interface
information) ;

There must be a likely market distorting foreclosure effect; and

There are no objective justifications and no effciencies (for example, lack of commercial
assurances to fulfill obligations or plans to integrate downstream).

.

.

.

The threshold is higher for an abuse to occur in cases of de novo refusals to start supplying an
input. The following five conditions need to be met:

. B~haviour is a refusal to supply (incl. delaying tactics, excessive pricing, unfair terms);

Dominance must be established in an "upstream" input market (but it may also be a
captive, potential or hypothetical market);

The input is indispensable (in the sense that there are no real or potential substitutes in the
market and it is impossible or extremely diffcult or expensive for competing companies to
duplicate the input);

There must be a likely market distorting foreclosure effect; and

There are no objective justifcations and no effciencies (for example, no commercial
assurances to fulfill obligations, lack of capacity constraints, unreasonable cost increase in
access).

.

.

.

.

Controversial Issues
The Section of the Discussion Paper on Refusal to Supply seems to start from the exsting case-
law, but stil raises many controversial policy issues that ICC submits warrnt further
consideration by the European Commission:

. Necessary or suffcient conditions: It is not clear whether the conditions for finding an
abuse are necessary or simply suffcient. The Discussion Paper qualifies that "normally"
those conditions must be fulfilled; therefore, it seems to leave open the possibilty that on
a case-by-case basis the Commission could identify other criteria beyond those listed
above. This significantly undermines legal certainty and potentially leads to open-ended
cases of intervention.
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. Diferent thresholds: The Discussion Paper does not explain the basis for the view that, in
general, continuing a supply relationship should be presumed to be pro-competitive. We
consider that this should be the result of a case-by-case assesment of the economic
circumstances of each case and not the subject of a legal presumption. Several Member
States have specifc provisions on issues of economic dependency outside the scope of
competition law; any concerns arising out of the termination of exsting supply
relationships could be adequately dealt with in that context rather than reversing the
burden of proof by introducing a pro-competitive presumption and lowering the threshold
for competition law intervention. We submit that the threshold for intervention should be
the same as for cases of de novo refusals to supply and, therefore, the requirement that the
input is indispensable should also be added for termination of exsting supply
relationships.

. Objective justifcations: In paragraph 224, the Commission states, in the contex of an
objective justification for a termination of a supply relationship, that "the dominant
company may also argue that it is tenninating the supply relationship because it wants to
integrate downstream and itself perform the downstream activities. In such a situation it
falls upon the dominant company to show that consumers are better off with the supply
relationship terminated". This presumption the Commission stipulates can hardly be
reconciled with established pnnciples of competition law. In a market system of free
competition, even a dominant company must, at least in principle, be allowed to freely
decide upon its sales strategy and distribution system. If it decides to change its
distnbution policy, e.g., to terminate existing distnbution contracts and to establish a direct
sales organisation, it is its own choice for which it bears responsibilitys4. Competition law is'
not meant to guarantee an exsting distrbutor relationship once and for alL. As long as the
supplier does not act in order to discipline a specific distributor and as long as the
necessary termination periods ar observed (depending on the given set of facts, the
length may vary), there is no reason to intervene by means of Aricle 82. Therefore, it
should not "fall upon the dominant company to show that consumers are better offwith
the supply relationship terminated" as the Commission proposes. If there be a
presumption at all, it should be in favor of the company's freedom to decide upon its
distribution strategy. Only in the case where the terminated dealer can show that he was
disciplined or discnminated, the supplier might be required to justify the termination.

. Indispensable input: The definition of the indispensable input does not address the
necessary economic analysis that should be carned out to decide whether duplication of
the input is impossible, diffcult or expensive for any competitor or for "as effcient"
competitors. ICC submits that the Commission should clarify that the focus of the analysis
should be on whether a second, substitute product can be created by "as efficient"
competitors, rather than whether any competitors wil in fact make the investment to
create it. This approach would be consistent with the Oscar Bronner case and with the
Commission's objective of protecting competition on the ments.

54 Langen, Bunte, European Competiton Law, ioth Edition 2006, note 168 to Aricle 82.
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. Foreclosure effect: The standard for intervention by the Commission is not fully developed.
In particular, the Discussion Paper does not give suffcient guidance on the degree of the
likely anti-competitive foreclosure effects in the market. It states that the market distorting
foreclosure effect should not be understood to mean the complete elimination of all
competition, but it does not specify to what exent competition in the downstream market
should be affected for an abuse to be found. Furthermore, there is no mention of the
economic analysis that should be carred out of the effects of the abuse, in partcular to
assess the degree of effciency of excluded competitors. ICC therefore submits that the
Commission should clanfy that the foreclosure effect should be substantial and at leat
amount to the creation of dominance in the downstream market (in terms of pnce
increases or output reduction) resulting from the exclusion of "as effcient" competitors.

. Finally, the thresholds to argue effciencies and objective justifications seem to be too high
to be realistically successful in practice. Furthermore, the Discussion Paper fails to
acknowledge that an input may become indispensable simply as a result of a company's
supenor business performance. ICC submits that a duty to deal/supply should not be
imposed simply because consumers prefer the dominant undertking products.

Refusal to Licence IPRs
Compulsory licensing of intellectual propert nghts is a very sensitive and controversial area
under Arcle 82 and, therefore, deserves paricular attention. As already explained in ICe's
comments submitted to the European Commission on 12 December 2005, ICC believes it is
important to preserve companies' incentives to engage in research and development and other
ventures aimed at generating innovative products and services. ICC welcomes a number of
pronouncements in the Discussion Paper that appreciate the benefits of the IPR regime and IPR
protection. The European Commission acknowledges that:

· The indispensable input is often the result of substantial investments enabling significant
nsks (paragraph 235);

· In order to maintain the incentive to invest and innovate, the dominant company must not

be unduly restricted (paragraph 235);

· There is no general obligation for the IPR holder to license the IPR (paragraph 238);

· The very aim of the exclusive right is to prevent third parties from using the IPR without
consent (paragraph 238); and

· Refusal to license an IPR does not in itself constitute an abuse (paragraph 239).

In setting out the exceptional circumstances where refusal to license an IPR may constitute an
abuse, the Discussion Paper starts from the pnnciples and approach well-established in the case-
law of the Court of Justice (notably and most recently, IMS Health). H9wever, it then fails to give
guidance on some key issues stil left open by IMS Health and, in some instances, expands the
scope of potential compulsory licensing to cover cases beyond the requirements of exceptional
circumstances set out in IMS Health, thus potentially having a chiling effect on incentives to
invest and innovate.
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1. Exceptional Circumstances

The Discussion Paper sets out that the refusal by a dominant company to license access to
an IPR could be considered abusive when the five conditions for de novo refusal to start
supplying an input are satisfied,.A "the refusal to grant a licence prevents the
development of the market for which the licence is an indispensable input, to the
detnment of consumers". The threshold for intervention in cases of refusals to license IPRs
is therefore higher than in other cases of refusals to supply. In summary, the conditions
under the Discussion Paper are as foIIows:

· The behaviour can be properly charactensed as a refusal (again, including cases of
constrctive refusals such as delaying tactics in supplying, imposing unfair trading

conditions, or charging excessive pnces for the input);

· The company refusing to license must be dominant in the market where input is
provided;

. The input must be indispensable (Le., it must not be possible to turn to any

workable alternative technology or to "invent around" the IPR - the Discussion Paper
mentions as examples cases where the technology has become the standard or
where interoperabilty is necessary);

. The refusal is likely to have a negative effect on competition;

. There is no obiective justification; AND

. The additional condition is that the refusal prevents the development of new goods

or services and for which there is a potential consumer demand.

2. Unresolved Issues

The Discussion Paper does not give guidance on some of the key issues left open by IMS
Health:

· Dominance in an upstream market: The dominance requirement as set out in
paragraph 227 of the Discussion Paper broadens the scope of potential reach of
compulsory licenses for IPRs that have no commercial or independent use (Le. that
are not marketed separately), but are only used as an input in other commercial
products or services. Under IMS Health, there must be two identifiable markets as a
necessary condition for IPR compulsory licensing. The Discussion Paper states that it
is suffcient to identify a "captive", "potential" or even a "hypothetical" upstream
market, and that "such is the case where there is actual demand for the input on the
part of the undertakings seeking to car out the activity for which the input is
indispensable" . This broad construction can lead to a greater number of compulsory
licensing of IPRs (provided the other conditions are met) by covenng IPRs that are
only used as an input without the need to identify a distinct product or service that
would be sold or licensed separately. Furthermore, there is no reference or
explanation in the Discussion Paper of the qualification given by the Court of Justice
in IMS Health that the potential market must at least correspond to an identifiable
"stage of production". Finally, there is no economic assessment of the conditions
under which holding an IPR could amount to. market power, which should be the
correct frmework of analysis without any presumption that holding an IPR may

.28 -



IGG

automatically give nse to market power. ICC submits that without further
qualification, such a potentially broad application of Aricle 82 could have a negative
impact on incentives to invest in developing IPRs and investing in new production
processes and research.

. "New product" requirement: There is no explanation of the requirement that the

refusal to license must prevent the appearace of new goods or seivices. The
Discussion Paper says that the company requesting the licence should not limit itself
to the duplication of goods/seivices already offered. However, it does not provide
any guidance on the cntena to identify or define a "new" product. ICC submits that
the Commission should clearly specify that it must be a new kind of product (rather
than just an incremental or minor improvement of an existing product) that must
expand the market rather than steal sales. In this respect, it would helpful to claafy,
consistently with IMS Health, that the new product should satisfy consumer demand
that is not satisfied by existing products.

3. Concerns

Despite having some deference for IPRs in a number of welcome pronouncements as
explained above, the Discussion Paper does not fully carr them through and goes
significantly beyond the exceptional circ~mstances for compulsory licensing set out in IMS
Health. For example, the Discussion Paper advocates the position that a refusal to license is
abusive if it is likely to have a negative effect on competition, while in IMS Health, the EC)
required an elimination of competition. ICC is concerned about the following sections that
may carr the nsk of reducing the incentives to invest and innovate in the long term:

. For follow-on innovations. the additional condition that the refusal prevents the
development of new goods or seivices is not necessary. Paragraph 240 of the
Discussion Paper states that "a refusal to licence an IPR protected technology which is
indispensable as a basis for follow-on innovation by competitors may be abusive even
if the licence is not sought to directly incorporate the technology in clearly
identifiable new goods and seivices. The refusal of licensing an IPR protected
technology should not impair consumers' abilty to benefit from innovation brought
about by the dominant undertking's competitors." This goes much further than the
exceptional circumstances set out in IMS Health and the statements of principle in
the Discussion Paper. This would be a worring departure from the established
pnnciples of the European case-law, because it effectively means the introduction of
open compulsory licensing to competitors for a mynad of IPRs. Furthermore, the
Discussion Paper does not define what could amount to "follow-on innovation" and
does not explain why inteivention is required in this area to bnng benefits to
consumers. Finally, ineffcient competitors may effectively have the possibilty to free-
nde on the investments and nsks taken by a dominant undertaking. For all these
reasons, companies may be deterred from investing and innovating in the first place,
with a potential much bigger negative impact on consumers in the medium-long
term.
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. For refusal to supply information needed for interoperabilty. the Discussion Paper

(paragraphs 241-242) says that (a) leveraging market power from one market to
another may be an abuse of a dominant position and (b) it may not be appropriate to
apply the same high standards for intervention even if such information may be
considered a trade secret. The Commission does not develop the frmework for
assessing where/how such leveraging may occur, nor does it substantiate why trade
secrets do not deserve the same high standards for protection. Again, such a broad
policy intervention could have chiling effects on incentives to invest and innovate
and could ultimately end up protecting ineffcient competitors that may free nde on
the nsks and investments of the dominant undertaking, therefore in contradiction
with the Commission's objective of protecting competition on the merits.

Section 10: Aftermarkets
We recall the comments we made in our submission dated 12 December regarding
aftermarkets55. In particular, we suggest that the Commission examine the competitive links
between products and systems at the stage of market definition. The Commission would thus
recognize, in line with economic analysis, that main products and their spare parts or
consumables should, in appropnate cases, be considered as systems which, together with other
systems against which they are in competition, constitute a single relevant product market.

As the Discussion Paper notes, it is common for the supplier of such equipment to have "a very
strong position" in the sale of "secondar" products and services used with its own brand of
equipment (paragraph 253). Indeed, undertakings with smaller positions in the primary
equipment market may have even larger shares of their brand's aftermarket because third-part
suppliers and other pnmary market firms typically focus on the most successful equipment
brands since those brands provide the largest aftermarket revenue opportunity. As a result,
there is a nsk that undertings with quite modest positions in the pnmary market would be
viewed as dominant in the aftermarket if the assessment were to be focused only on an
aftermarket consisting of products and services for their individual brand of equipment.

We believe that the Discussion Paper is correct in emphasizing that the "secondary markets"
should not be viewed in isolation since "the actual degree of market power of the supplier (in
the aftermarket) ... may be constrained by competition in the pnmary market." (paragraph 246).
As the Discussion Paper explains, "competition in the pnmary market may make price increases
in the aftermarket unprofitable due to its impact on sales in the primar market, unless pnces in
the pnmary market are lowered to offset the higher aftermarket prices." (paragraph 246). This
fundamental insight regarding the key relationship between the pnmary market and any related
aftermarkets means that a separate examination of a single brad aftermarket under Aricle 82 is
rarely, if ever, appropriate.

55 Pages 9 -1 i.
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The Discussion Paper appears to accept this conclusion for "customers who may buy the pnmary
product in the future" since competition in the pnmary market wil protect such customers
(paragraphs 254-259)';6. However, the Discussion Paper draws a distinction between "future
customers" and "pnor purchasers" on the basis that "competition in the pnmary market does not
protect customers who have already bought the pnmary product." (paragraph 254). We believe
that the distinction in the Discussion Paper between "future customers" and "pnor purchasers" is
misguided';7. Since every "pnor purchaset' was, by definition, a "future customet' before it

acquired the pnmary product, competition in the primaiy product market also protects this
subset of customers. In addition, as noted in the Discussion Paper, the "pnor purchasers" are
also protected by the supplier's interest in its reputation with respect to its aftermarket pncing
and practices because its reputation wil affect its future sales of the pnmary product as well as its
future sales of other equipment that requires afermarket products and services (pargraph 262).

We believe that the complex, multi-step analysis of aftermarkets set fort in the Discussion

PaperS8 is both unnecessaiy and counterproductive. The Discussion Paper appear to
acknowledge that harm to customers through actions by a supplier of aftermarket products and

56 Customers can protect themselves by comparing the lifecycle costs of 
the products thereby taking into account

both the initial cost of the primar product and the anticipated aftermarket costs over the useful life of the
product. Often customers use long-term maintenance contracts or other contrctual guarantees regarding the
lifecycle cost of the product to protect themselves agaist the impact of subsequent changes in aftermarket prices
or policies. Sophisticated customers (referred to in the Discussion Paper as "professional buyers" (paragraph
258)) are more likely to engage in this practice than individual consumers. However, consumers may use
extended warranties or other contractual arangements to protect themselves. Even where customers lack
information or sophistication to compare lifecycle costs or to negotiate contractual protections, competition
among suppliers wil normally protect purchasers. Since suppliers can be expected to understad the long-term
revenue opportity flowing ftom the sale of the primary product, they are likely to compete aggressively in
pricing their primar products in the expectation of obtaing a stream of aftermarket revenues ftom the primar
equipment sale. See paragraph 259.

57 Of course, many cu~tomers are repeat purchasers of the primary product and thus are both "prior purchasers"

and potential "futue customers". A customer may well be able to protect itself with respect to the impact of
"policy changes" with respect to its prior purchases when it negotiates for its next purchase of the primar
product. See paragraph 254, footnote 146.

58 The first step in the approach set fort in the Discussion Paper is to determne whether there is a separate

single-brad aftermarket. This focuses only on customers that have already purchased the primar product and
asks whether it is possible for such customers (1) to switch to the secondary products provided by other primar
market suppliers or (2) to switch to another brand of the pómary product in order to defeat an attempt by the
supplier of the primary product to increase prices of its secondary products or servces. In many cases, this step
wil lead to defining a single-brand aftermarket. Only in the second step of the proposed approach - determning
"dominance" in the single-brand aftermarket -- is the impact of competition in the primary market taken into
account. Here, the Discussion Paper appears to require a separate assessment be made of "customers who have
already bought the primar product" (paragraph 254) and appears to treat ease of entry as the only factor that
would keep a supplier with a "very strong position on the aftermarket" for its own brand of equipment ftom
being viewed as "dominant" for this group of customers. While suggesting that "the weaker the position of the
supplier in question on (the primar) market" the "less likely it is that the supplier in question can be considered
dominant on the aftermarket" for its brand of equipment (paragraph 260), in fact the analysis in the Discussion
Paper leaves such suppliers exposed to a finding of dominance and of abuse of dominance if they "decide to
change policy and raise prices in the aftenarket or restrct the possibilties of other suppliers in the aftermarket."
(paragraph 261). In sum once such a supplier has begun to deal with others in connection with the aftermarket
for its brand of equipment, the analysis in the Discussion Paper indicates that any attempt to "change policy" wil
expose the supplier to Aricle 82 claims.
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services is a limited concern. The only example provided is one in which a supplier adopts a
"policy change" with respect to aftermarket products or servces (paragraphs 261-262).

However, such a change is likely to take place only in very unusual circumstances - where both

(1) the entire primary market is declining or the particular supplier has decided to ext or is
losing market share and (2) the relevant supplier is not engaged in other equipment markets and
thus would not be deterred by the impact of the "policy change" on its reputation (paragraph
262). Even in those very limited situations, there would be no har to customers if the
customers utilized the pnmary market competition to protect themselves by contrct when they
purchased the equipment (paragraph 263). We submit that it is preferale to address this limited
concern regarding "installed based opportunism" through 'pnvate contracts rather than by
attempting to apply Article 82 to single-brand aftermarkets and treating a "policy change" as a
potential abuse of dominance59. Otherwise, there is a nsk that suppliers wil be deterred from
adopting more open and flexible afermarket policies in the first place if future changes in those
policies wil subject them to a nsk of costly investigations, fines, and pnvate damages actions for
violation of Aricle 8260 .

There is a nsk that the Discussion Paper's focus (for example, paragraph 247) on customers who
have already purchased the pnmary product wil lead to an over-restnctive analysis on the basis
of alleged "lock-in". First, the supplier would need to be able to discnminate against the so-called
"locked-in" customers so as not to prejudice sales in the pnmary market. Secondly, the practical
possibilty of switching to a different "system" would need to be analysed and not just by
reference to up-front purchase costs. This latter point is relevant, for example, in markets where
the customer already owns and uses different (competing) systems, for example machinery used
with consumable products, and can switch between them whenever the pnce of the
consumables for one system is increased without the need to make a further capital investment

(which may be significant in companson with the increase in the pnce of the consumables) (see
paragraph 249).

Moreover, the supplier nsks losing sales in the pnmary market going forward if, having acquired
a suffciently large "installed base" to make discrimination worthwhile, it then increases prices in
the secondary market to customers who genuinely are locked-in, for example because switching
costs are too high. The supplier may, however, then suffer reputation damage which reduces
future demand in the primary market. This point appears to be missing from the discussion in
paragraph 254 - see also paragraph 261 which postulates a change in policy by the supplier--

59 See Carlton, "A General Analysis of Exclusionar Conduct and Refusal to Deal- Why Aspen and Kodak Are

Misguded," 69 Antitrst L.J. 659, 679-680 & fu 39 (2001); Klein, "Market Power in Antitrst: Economic

Analysis After Kodak," 3 Sup. Ct. Econ. Rev. 43, 47-63 (1993).
60 For example, a supplier might be wiling to supply parts to third-part service firms or to train their personnel

in order to make its primary products more attactive to customers because of the presence of a number of
service alternatives, including altematives located close to potential customers. Such an approach might assist a
small supplier in entering the priar market or in expanding its sales in the primar market However, if taking
such an approach to aftermarket par and training could not be altered in the future without violating Aricle 82,
it is possible that the supplier would be deterred from pursuing that approach. The concern that effcient conduct
that benefits consumers wil be deterred by an analysis that places importance on "policy changes" is similar to
the problem noted with the different standards set forth in the Discussion Paper for "termination of an existing
supply relationship" and "refusal to star to supply".
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COMMENTS ON THE REFORM OF THE
APPLICATION OF ARTICLE 82 OF THE EC TRATY

The United States Counsel for International Business (USCIB) welcomes this opportnity

to submit comments on the Reform of the Application of Aricle 82 of the EC Treaty. USCIB

works to advance the global interests of business both at home and abroad. It is the American

affliate of the International Chamber of Commerce (ICC), the Business and Indust Advisory

Committee (BIAC) to the OECD, and the International Organization of Employers (JOE).

As a globally-oriented business organization, USCIB has a particular interest in how

Article 82 is applied in the context of international business, and is able to draw on a rich and

varied range of perspectives from different sectors on these issues. It is the belief ofUSCIB that

there are significant efficiencies to be gained, both in Europe and throughout the global

economy, through the application of sound economic principals to issues of competition

regulation. While necessarily general in nature, it is hoped that the following comments wil

assist in the identification of priority areas for further advances in competition policy by the

Directorate-General for Competition.

I. Framework for Analysis

A. Forms and Rnles v. Economic Principles.

There are few, if any, unilateral practices that can be condemned as anti competitive

without consideration of their actual impacts on the market in which they operate. Cases

involving single finn conduct are necessarily about both the dynamics of the ffnn engaging in

the conduct in question and the dynamics of an entire market. Most wil involve vigorous

competition, which competition laws should be designed to encourage. Consumer welfare is

hared when pro-competitive conduct is chiled or condemned. A full understanding of the

overall economic impact of a given business activity is necessary to avoid mistakes in

enforcement that ultimately have a negative impact on consumers, businesses and the market.

5
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Adhering to sound economic rationales for enforcement results in more unifonn enforcement and

more predictable decision making.

Enforcement should continue to push in the direction of increased objectivity,

transparency and administrabilty.l Regardless of the type of conduct at issue - whether tying,

rebates, or refusals to deal - the question of whether a business has engaged in anti-competitive

conduct can only be answered by an analysis of the conduct's impact on the undertaking, on

effciency, and most significantly, on consumer welfare. While concepts such as market share

and market power provide useful starting points in the analysis of market dynamics, standing

alone they cannot answer whether unilateral conduct violates Aricle 82.

Keeping in step with advances in economic thinking, competition enforcement has

moved away from a focus on the "fonn" of challenged conduct in favor of a more flexible and

context specific economic analysis of competing interests? USCIB applauds this development.

Form-based regulatory regimes in which certain types of lawful behavior become unlawful once

a firm passes over some threshold of market share are difficult to justifY and even more difficult

for businesses to comply with.

For example, a rule that creates a presumption of market power above certin levels of

market share deters pro-competitive conduct simply because of the risk it imposes on dominant

firms to take any action at all. While per se rules may reduce enforcement costs, this purported

benefit in fact imposes a much greater cost on society as a whole. This is because such inflexible

rules are necessarly over-inclusive and thus have the effect of deterring effcient conduct that

would otherwise increase overall consumer welfare. The challenge in exclusion cases is to

detennine how the law should treat conduct that can have both efficiency benefits and

International Chamber of Commerce, ICC Comments on the Reform of the Application of Article 82 of the EC
Treaty, Doc. No. 225/623 (12 Dec. 2005) at 3-4,16.
2 See John Vickers, Abuse of Market PQwer, 115 Economics Journal F244, F245-47 (2005); John Vickers,

Competition and Economics Policy, October 3, 2002 at 3-6.
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exclusionary hanns. As a result of the difficulty of distinguishing when the line between

aggressive pro-competitive conduct and conduct that is hannful to competition is crossed,

standards governing such conduct need to be sufficiently flexible and adaptive to be able to

incorporate continuing advances in our understanding of economics.

The act of competition enforcement should be a fact-intensive inquiry that requires

consideration of sophisticated economic evidence. There are basic economic principles that

should be applied in a unifonn manner to cases involving single finn conduct. For example, a

competition law that seeks to maximize consumer welfare should take as its underlying principle

that government intervention should be modest and undertken only when the rules are clear and

understandable so that uncertainty about the rules does not inhibit competitive and

entrepreneurial forces that competition regulation is intended to encourage. The rules adopted

should give clear notice to affected paries so that they wil know what is required of them.

Additionally, enforcement decisions should turn on tractable factual issues, and like cases should

be treated alike.

The criterion by which competition rules should be judged is how well the rules deter

welfare-reducing conduct without reducing welfare-enhancing conduct. This is a very fact-

intensive consideration. Closer adherence to the general principle that enforcement exists to

foster competition, not competitors, combined with a greater effort to publicize the economic

rationale behind enforcement decisions (including enforcement actions not taken) wil result in

more unifonn and economically accurate decision-making, as well as greater transparency to the

business community. In sum, these core principles help make the law and its enforcement more

7
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predictable, thereby furthering robust conduct by economic actors, and thus in turn promoting

competition objectives.3

B. Enforcement Should Focus on Consumer Welfare and Not Harm to
Competitors.

1. Focus on Consumer Welfare

uscm welcomes the discussion paper's statement in paragraph 4 that "(w)ith regard to

exclusionary abuses the objective of Arcle 82 is the protection of competition on the market as

a means of enhancing consumer welfare and of ensuring an efficient allocation of resources."

Competition law should prohibit conduct only where the net impact on competition, taking into

account any benefits of efficiency gains and consumer benefits, is nonetheless negative. Under

Aricle 82, harm to competitors is not a suffcient condition for enforcement.4 If the efficiencies

generated by a dominant firm's conduct outweigh their negative effects on competition such that

the net effect advances consumer welfare, the conduct should not be considered abusive.s

How effciencies and negative impacts are to be identified, measured and balanced is a

matter of some debate. In addressing these questions, however, it is important that policy makers

be mindful as to how the adopted approach can be fashioned onto a set of rules and regulations

that can be effciently administered. In addition, the rules and regulations must not impose such

high costs of compliance that they destroy the incentives to create the efficiencies they are

intended to foster and protect. uscm believes that a sound and administrable policy begins

with adoption of the proposition that a dominant firm's conduct should be viewed as abusive

International Chamber of Commerce, ICC Comments on Selected Issues for Study by the US. Antitrust
Modernization Commission, Doc. No. 225/621 (1 Sep. 2005) at ~ 6.5
4 European Commission, DG Competiton Discussion Paper on the Application of Article 82 of the Treaty to

Exclusionary Abuses (Dec. 2000) ("DO Discussion Paper") at iiii 57, 58,60,94, 134.
5 Id. at iiii 54-60,67,91,92.
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only when its net effect is to harm consumer welfare. As Judge Learned Hand6 once

admonished: "(t)he successful competitor, having been urged to compete, must not be turned

upon when he winS.,,7 When a dominant firm wins business ITom a customer that was formerly

served by a competitor, the competitor is excluded ITom that transaction, yet such competition is

entirely beneficiaL. We believe that the means of reducing the risk that consumer welfare might

be harmed though over-enforcement requires close adherence to the general principle that

enforcement exists to foster competition, not competitors. It is often difficult to distinguish

between firms that achieve and maintain their dominant position as a result of being aggressive,

innovative competitors that benefit consumers, ITom those who engage in conduct that retards

competition. Pro-competitive conduct that benefits consumers and the business engaging in it

may hinder the efforts and prosperity ofthat business' competitors.8

2. Exclusionary Abuses

Paragraph i of the discussion paper defines exclusionary abuses as "behaviors by

dominant firms which are likely to have a foreclosure effect on the market, i.e., which are likely

to completely or parially deny profitable expansion in or access to a market to actual or potential

competitors and which ultimately han consumers." Because enforcement is appropriate only in

instances where consumer welfare is harmed, the definition of exclusionary abuses must

necessarily be limited to where the extent of the foreclosure is sufficient in the context of the

relevant market to har competition and where that harm is brought about by ilegitimate means.

The objective of any business enterprise is to expand its position in the marketplace to the

6 Bilings Leared Hand (1872-1961), a senior judge of the U.S. Circuit Court of Appeals for the Second Judicial
Circuit, was responsible for several landmark decisions in the early development of competition law. His decisions,
particularly those involving the charge of monopoly, set judicial precedence in the United States for decades.

7 United States v. Aluminum Co. of America, 148 F.2d 416, 430 (2nd Cir. 1945).

DG Discussion Paper at iiii 58, 82, 83, 96.

9
USCIB Submission on Article 82 - March 30, 2006



maximum amount possible. It is in this manner that a company maximizes the return on

investment of its stakeholders. To accomplish this goal, businesses are compelled to out-perform

their competitors through superior effciency, innovation and price. Far from being a theat to

competition, companies that are most successful in one or more of these pro-competitive

behaviors are by definition the most likely to become dominant firms. Such firms necessarily

engage in aggressive competitive practices, practices that should be encouraged regardless of

who wins or loses as long as the outcome is not the impairment of competition itself.

When a dominant firm wins the business from a customer formerly served by a

competitor, the competitor is excluded from that transaction, yet such competition is entirely

beneficiaL. Therefore, it is often diffcult to distinguish between firms that achieve and maintain

their dominant position as a result of being aggressive, innovative competitors and those who

engage in conduct that retards competition. This task is made even more diffcult by the fact that

conduct that benefits both the business engaging in it and, ultimately, the consumers served by it

may also act to hinder the efforts and prosperity of competitors.9 For these reasons, it is critical

that it be made clear that the mere fact that competitors may be harmed is insuffcient to establish

liabilty. There must be harm to consumers that was predictable at the time the conduct

occurred.

3. Effciencies

Effciencies, recognized but only briefly in the discussion paper,,° should be a central

consideration in determining whether conduct is abusive. Efficiencies occur where unilateral

conduct results in positive effects that benefit consumers, such as improved quality or reduced

prices. These effciencies may be of either a qualitative or quantitative nature. For example,

where a firm is able to realize economies of scale or to introduce more efficient methods of

ICC Comments on Selected Issues for Study by the U.S. Antitrst Modernization Commission at iiii 4.4, 6.1.
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production or distribution, it can reduce costs and hence prices. Efficiencies are also created as a

result of greater research and innovation. All of these things are beneficial to consumer welfare,

and, thus, conduct that results in effciencies should not be deemed abusive. A failure to

recognize the consumer benefits from the creation of effciencies would result in over-

enforcement, which in turn would result in innovation-deterring uncertinty as to when otherwise

pro-competitive conduct becomes abusive. i i

II. Determining When Conduct is Exclusionary

Standards for exclusionary conduct should continue to be determined by taking into

account sound economic theory, with paricular focus on developing an administrable test that is

intellgible enough to provide guidance to businesses seeking to compete aggressively while

conforming their conduct to the law. Indeterminacy in competition laws creates uncertinty for

businesses. Uncertainty for businesses creates a risk that they wil not undertake pro-

competitive, pro-consumer activities for fear of becoming embroiled in costly, lengthy litigation.

A workable. definition of exclusionary conduct under Article 82 must not be over-inclusive and

must also be readily administrable.

Exclusionar conduct is behavior that excludes competitors on some basis other than

efficiency, to the detriment of consumers. Mere market exclusion or serious har to competitors

should not be enough to establish liabilty, absent a further showing of abnormal methods of

competition or competition not on the merits. Stated another way, conduct is unlawful if it

would be unprofitable for the acting firm but for both the exclusion of rivals fiom a market and

the resulting market power that would enable the dominant firm to recoup its prior period losses.

Conversely, conduct is not exclusionary if the conduct would be profitable for the acting firm

10 DO Discussion Paper at iiii 130-134; see also ii 206.

i i DO Discussion Paper at iiii 87, 88, 91, 92.
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and would make good business sense even if it did not exclude rivals and thereby create or

preserve market power for the acting firm.

A standard for whether behavior is appropriate must consider the economic reality

conffonting the acting firm at the time the decision to take a given course of action is taken.

Moreover, that standard must be the same at the time the challenged conduct is underten as it

is when the conduct is scrutinized, possibly years later. An efficient standard provides for

adequate deterrence while reducing the risk of false positives. Ideally, the standard and the

means of its implementation wil achieve the following goals. First, the standard must condemn

only conduct that clearly could be anticipated to generate incremental costs for the acting firm

that exceed the incremental revenues or cost savings that the conduct creates for the firm.. It

should condemn only conduct that, viewed ex ante, reduces welfare on the basis of the short-

term, non-transitory consequences of the conduct. As the European courts have noted in the

analogous context of conglomerate mergers, the Commission should be required to show that the

conduct of the dominant firm would be likely to result in harm to competition "in the relatively

near future." It should not condemn conduct on the ground that it might lead to future increases

in market power and a resulting welfare reduction. Such a standard would present a greatly

reduced risk of false positives. To the extent that the Commission wishes to consider long-term

effects on the market, the Commission should adhere to a higher evidentiar standard, given that

showing long-term effects are often "dimly discernable, uncertain and diffcult to establish.,,12

Therefore, the Commission should be required to show clear and convincing evidence that the

long-term effects wil likely result ffom the behavior in question.

Second, an effcient standard directs attention to the nature of the defendant's conduct,

not just to market-wide effects, many of which are unanticipated and beyond a defendant's

12 See Commission v Tetra Laval, Judgment oris Feb. 2005, Case C-12/03. (ECJ 2005), at ir 44.
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control. In this manner, an effcient standard ensures that firms are entitled to reap the fruits of

their "skil, foresight and industry," even if those ftits include market power, and condemns

only conduct that is not competition on the merits.

Third, an effcient standard ensures that the competition laws condemn only conduct

rrom which an anti competitive intent can unambiguously be inferred. One way it can

accomplish this is by condemning only conduct that makes no sense apart rrom exclusion of

competitors and resulting market power. It should not condemn conduct that makes good sense

rrom the firm's perspective, regardless of the resulting market power simply on the ground that

the conduct may have the effect of creating market power.

Finally, the effcient test is administrable by enforcement agencies and courts, and

provides simple and meaningful guidance to firms to enable them to know how to avoid liabilty

without steering clear of procompetitive conduct. Firms would be able to comply with the law

simply by determining whether their contemplated conduct would make good business sense

even if the conduct did not increase their market power.

lll. The Role of Dominance

A. Market Share is Only a Starting Point for Analysis.

The Discussion Paper takes an important step towards a more economic approach to

Aricle 82 by defining dominance as having "substantial market power.,,13 As the Discussion

Paper explains14, an undertaking has substantial market power "only if it is capable of

substantially increasing prices above competitive levels for a significant period oftime." Market

share alone is never a suffcient indicator of dominance since it is necessary in each case to

examine the "link between the position of economic strengths held by the undertaking and the

13 DG Discussion Paper at ~ 23.

14 DG Discussion Paper at ii 24.
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competition process" in the context of the relevant market.15 Stadards that, either overtly or

covertly, run contrary to these fundamental principles should be suspect, as more often than not

they result in discouraging leading firms from engaging in conduct that benefits consumers at the

expense of a competitor's market share. Placing undue reliance upon market share II

determining dominance and making enforcement decisions deters firms ITom engaging in

aggressive competition. Why should a firm engage in activities that are beneficial to consumers,

such as rebates and discounts, when the increased market share potentially gained by being more

efficient serves only to attract the punitive attention of competition enforcers? Additionally,

given the tremendous variation that exists between and among markets, reliance on market share

thresholds to evaluate abuse risks being substantially over-inclusive to the detriment of consumer

welfare. This is especially tre in dynamic markets, where competition is generally ''winner-

takes-most." In these markets, market shares are a particularly poor proxy for market power

since even incumbents with very high. market shares are almost always constrained by a

permanent threat of entr, mandating innovation.

B. High Market Share is Not an Accurate Indicator of Dominance.

There is no economic basis for discounting a firm's pro-competitive, welfare-enhancing,

effcient behavior simply because it holds a particular percentage of the relevant market. The

fact that a firm has a large portion of the relevant market simply does not translate ipso facto to

the possession of dominance in the market by that firm.16 As the DG Discussion Paper

recognizes,17 to avoid being over-inclusive at the expense of consumer welfare, a great number

of market factors must be considered before it can be concluded that a firm possesses market

power. Factors such as low barriers to entr, changes in technology, or unusually strong power

lS DG Discussion Paper at ii 23.

16 ICC Comments on the Reform of 
the Application of Article 82 of the EC Treaty at 5-6.

11 DG Discussion Paper at iiii 28-29.
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in the possession of buyers restict the behavior of even dominant firms. However, where

market share thresholds trigger presumptions of market power, the risk of false positives is

extraordinarily high to the detriment of consumers, as even an above-cost price cut can result in

liabilty, even though any exclusionary effect either reflects the lower cost structure of the

alleged predator, and so represents competition on the merits, or is beyond the practical abilty of

ajudicial tribunal to control without courting intolerable risks of chiling -legitimate price cutting.

What is of significance in assessing dominance, as the DG Discussion Paper recognizes~ 18

is an analysis of a firm's exercise of market power over time. Obviously, where a firm is

required to modify its behavior in a relevant market as the result of the activities of its

competitors, it cannot truly be said to possess market power.19 This is because the firm in such

circumstances cannot act without regard to whether the conduct is effcient or harms consumer

welfare over an extended period of time. Similarly, as noted in the portion of the Discussion

Paper dealing with rebates, evidence that other firms are able to compete for all or most of the

demand in the relevant market is inconsistent with a finding of dominance even if the leading

firm has a very high market share.2° In addition, evidence that competitors are expanding or are

able to expand their operations, or that new firms are entering or are able to enter a market, is

inconsistent with a finding of market power, and hence market dominance.21

The Discussion Paper suggests that in certain cases, market share alone can lead to a

presumption of dominance.22 Given the emphasis on economic analysis suggested throughout

the Discussion Paper, these sections should be modified to acknowledge that market shares may,

IS DO Discussion Paper at ii 30.

19 DO Discussion Paper at ii 27.

20 DO Discussion Paper at ii 146 & fn. 92.

21 DO Discussion Paper at ii 40.

22 See, e.g, Paras. 29-31.
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in certin circumstances, be indicative of market power, but insufficient to establish a per se

presumption.

While high market shares are not presumptively indicative of market power, it is

nonetheless appropriate to establish a safe harbor based on market shares.23 For example, in

United States v. Aluminum Company of America,24 approved and adopted by the U.S. Supreme

Court in American Tobacco Co. v. United States,25 Judge Learned Hand created the widely

accepted rule of thumb that to find monopolization, "it is doubtfl whether 60 or 64 percent

would be enough; and certainly, 33 percent is not.,,26 Supreme Court cases have suggested that

absent special circumstances, a defendant must have a market share of at least fift percent

before he or she can be guilty of monopolization.27 Thus, as a matter of law, absent other

relevant factors, U.S. court have found that a 55 percent market share wil not prove the

existence of monopoly power.28 For market shares above that level,29 a full-scale economic

analysis of the economic justifications ftom the firm's perspective and of the effects ofthe firm's

behavior on consumers, not competitors, is called for. By adopting a market share "safe harbor,"

businesses can be spared the enormous expense of being forced to defend single firm conduct

when there is virtally no likelihood that such conduct could have harmed consumers.

23 ICC Comments on the Reform of 
the Application of Article 82 of the EC Treaty at 5-6.

24 United States v. Aluminum Company of America, 148 F.2d 416 (2d Cir.1945).
2S American Tobacco Co. v. United States, 328 U.S. 781 (1946).

26 United States v. Aluminum Co. of America, 148 F.2d 416, 424 (2nd Cir. 1945).

21 Ilustrative Supreme Court cases include Otter Tail Power Co. v. United States, 410 U.S. 366 (1973) (91%

market share); United States v. Grinnell Corp., 384 U.S. 563 (1966) (87%); International Boxing Club of New York,
Inc. v. United States, 358 U.S. 242 (1959) (81%); United States v. American Tobacco Co., 221 U.S. 106 (1911)
(86%); Standard Oil Co. v. United States, 221 U.S. 1 (1911) (90%); United States v. United Shoe Machinery Corp.,
110 F. Supp. 295 (D. Mass. 1953), affd per curiam, 347 U.S. 521 (1954) (75%); United States v. Paramount
Pictures, Inc., 334 U.S. 131 (1948) (70%); United States v. Pullman Co., 50 F. Supp. 123 (ED. Pa.1943), affd per
curiam, 330 U.S. 806 (1947) (100%).
2S United States v. Dentsply Int'l, Inc., 399 F.3d 181, 187 (3d Cir. 2005); Fineman v. Armstrong World Indus., 980

F.2d 171,201 (3d Cir. 1992).
29 ICC Comments on the Reform of 

the Application of Article 82 of the EC Treaty at 5.
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c. Market Definition.

As the DG Discussion Paper points out,30 to establish whether a business possesses

market power, it is necessary to define the relevant market in which said power allegedly

operates. Additionally, competitors sellng reasonable substitutes for the product or products at

issue must be accurately identified and, since what constitutes a reasonable substitute is a

question of demand, the relevant customers must also be accurately identified. Thus, for

example, it would be inappropriate to define a relevant market by reference to a single firm's

intellectual propert rights (IPRs), whether patents, copyrights, or unpatented trade secret

technology. Indeed, the United States Supreme Court in nzinois Tool Works, Inc. v. Independent

Ink, Inc., recently recognized that "Congress, the antitrust enforcement agencies, and most

economists have all reached the conclusion that a patent does not necessarily confer market

power upon the patentee. Today, we reach the same conclusion, and therefore hold that, in all

cases involving a tying arrangement, the plaintiff must prove that the defendant has market

power in the tying product.,,31 The development of economic methods for accurately addressing

these questions is a process that is rapidly developing and rules and regulations must be flexible

enough to accommodate newer methodologies as they become economically feasible to apply.

Therefore, mechanical application of any test must be avoided. In particular, the Commission

should not rely solely on methods that focus exclusively on product characteristics, which may

lead to overly narrow market definitions, and concomitantly erroneous findings of dominance.

iv. Burdens and Levels of Proof

A. Burden of Production.

No matter how well designed or empirically based a standard for determining whether

conduct is exclusionary, the benefits of such a standard can be dissipated or even eliminated by

30 DO Discussion Paper at ii 12.
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the procedures through which it is applied. For example, placing on dominant firms the burden

and risk of being able to prove that the effciency gains of their conduct outweigh any negative

effects on competition, rather than requiring the par seeking enforcement to rebut any prima

facie efficiency claims as an essential part of plaintiffs case, wil discourage dominant firms

ITom engaging in effciency enhancing conduct, regardless of the standard selected.32 There is

no sound reason why enforcement agencies should not carr the burden of evaluating business

justifications when attempting to assess the overall positive and negative effects on the

marketplace of the behavior in question. It should be the burden of the authority investigating

the alleged inITingement of Aricle 82 to support any finding of abuse by empirical economic

evidence that the conduct can credibly be shown to cause substantial harm to consumer welfare,

and only then should the firm have a burden of coming forward with justifiable effciencies that

can be balanced against the demonstrable harm.

B. Issues Involving the Standard of Proof.

Standards that are unjustifiably high, such as requiring that a firm demonstrate that the

conduct in question was "indispensable" in order to realize the claimed effciencies, or that there

are no other economically practicable and less anticompetitive alternatives to achieve the same

effciencies, should be avoided.33 While a business may consider multiple courses of action, it is

unrealistic to expect firms to expend the resources necessary to perform studies to eliminate the

possibilty that there might be alternative courses of action that might have less impact on

competitors. Imposing such a burden on businesses institutionalizes the very inefficiencies this

process is trying to avoid, and places the protection of competitors above creating effciencies in

31 Ilinois Tool Works, Inc. v. Independent Ink, Inc., 126 S.Ct. 1281, 1293 (2006).

32 DO Discussion Paper at iiii 77, 79, 84, 86, 91.

33 Id. at iiii 84, 86.
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the market. Indeed, imposing such costs eliminates the incentives for firms to undertake

innovative measures to increase effciencies or reduce prices in the first instance.

In addition to the criteria of indispensability, the criteria regarding the elimination of

competition in respect of a substatial portion of the products concerned seems to be an

unjustifiably high standard. At least if this criteria is interpreted as in Aricle 81(3) it wil be

hardly possible for a dominant company to demonstrate that "competition in respect of a

substantial portion of the products concerned is not eliminated." Finally, the presumption that

above a market share of 75% effciencies wil no longer justify otherwise abusive behavior is at

odds with an economics-based approach. It wil make it impossible for a number of companies

to engage in effciency-enhancing pro-competitive behavior.

1. Standards Should Remain Constant and Not Shift in Response to
Market Share.

As previously noted, market share is not a substitute for an empirical understanding of

the market. It is only a staring point for analysis. As such, there is little if any justification for

applying different standards to the same conduct when engaged in by firms having differing

market shares.34 Where firms with high market shares generate efficiencies that benefit

consumers, their conduct is no different than that of any other actor in the market and their

conduct must be permitted, even if it means the elimination of less effcient competitors.35

While it could be argued that in the context of predatory pricing, a larger market share provides

an incentive for preclusive conduct, the instances where recoupment may successfully be had are

extraordinarily rare and thus do not provide a justification for standards to shift in response to the

degree of market share.

34 !d. at ~ii 91, 92.

3S ICC Comments on the Reform of the Application of Article 82 of the EC Treaty at 18- 1 9.
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v. Collective Dominance

The Discussion Paper notes that Article 82 is also applicable where two or more

undertakings together hold a dominant position.36 Applying Article 82 to situations where two

or more undertakings function in the market as a single ffrm because of "ownership interests or

other link in law,,37 is unlikely to pose problems for undertakings. Indeed, as the Discussion

Paper confirms, to date Article 82 has only been applied ''with respect to exclusionary abuse of a

collective dominant position" in "situations where there were strong strcturaIlinks between the

undertakings holding the dominant position.',38

USCIB questions the proposal in the Discussion Paper to expand the application of

Aricle 82 to reach oligopolistic markets in which there are no strctural or legal links among the

undertakings.39 It would be extremely diffcult to advise firms as to how to avoid Article 82

violations when their economic self-interest may lead each firm in an oligopolistic market to

pursue similar independent actions. In addition, it is unclear what remedial steps would be

appropriate to address ongoing independent behavior involving "conscious parallelism" taken by

firms in an oligopolistic market. The failure of the attempts by U.S. antitrust agencies in the

1970s and 1980s to deal with "shared monopolies" suggests that the Commission should avoid

expanding the concept of collective dominance beyond the reach of the current case law.

VI. Predatory Pricing

As the Discussion Paper notes, the "lowering of prices, the directly visible part of

predation, is also an essential element of competition. By lowering its price and/or improving

the quality of its products a company competes in the market. This is competition that benefits

36 DG Discussion Paper at ii 43.

31 DG Discussion Paper at ii 45.

38 DG Discussion Paper at ii 76.

39 DG Discussion Paper at ii 46. Any anti-competitive agreements between undertakings can be addressed under

Article 81.
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its consumers and that a competition authority wants to defend and protect.',40 Two important

aspects of the Discussion Paper's approach to predatory pricing should be revised because they

threaten to chil pricing initiatives that wil benefit consumers.

First, pricing at or above average total cost (A TC) should not provide a basis for a claim

of predatory pricing. The Discussion Paper correctly observes that prices that are above a firm's

A TC "are in general not considered to be predatory because such pricing can usually only

exclude less effcient competitors.',4� Rather than create uncertainty that might chil pricing

behavior by successful firms that wil benefit consumers in order to make it possible to address

the rare "exceptional situation,',42 the Commission should encourage lower prices by making

pricing at or above A TC a safe harbor that wil not expose ffrms to Aricle 82 scrutiny.

Second, the Discussion Paper fails to focus appropriately on recoupment. Recoupment

should be a critical element of any predatory pricing claim, since consumers wil benefit overall

ITom lower prices unless the firm engaging in below cost pricing is able to recoup all of its losses

on a net present value basis. It is therefore not suffcient to presume a "likelihood of

recoupment" ftom the fact that a firm holds a dominant position and, consequently, that there are

likely to be barriers to entry into the relevant market.43 The existence of barriers to entry is

necessary for the dominant firm to recoup its losses but is not suffcient to establish that

recoupment would occur. The recoupment assessment should take into account the magnitude of

the likely losses, the level of increased prices following foreclosure and the period of time during

which those prices would need to be charged, the time value of money, and the prospects for

40 DO Discussion Paper at ii 94.

41 DO Discussion Paper at ii 127.

42 DO Discussion Paper at ii 128.

43 DO Discussion Paper at ii 122.

21
us ccs Submission on Article 82 - March 30, 2006



innovation affecting the abilty to recoup as well as the prospects for entry prior to recoupment of

the losses on a NPV basis.

VII. Bundling and Tying

A. Tying and Bundling are Competitive Strategies Designed to be Pro-
consumer, and Should be Considered Non-abusive Unless Proven Otherwise.

Bundling and tying are ubiquitous to the marketplace and are now considered to provide

significant benefits to both producers and consumers. Thus, a per se approach is not appropriate

and results in over-enforcement and a reduction reduces activities that would result in increases

in consumer welfare. It is now a well-accepted economic principle that, more often than not,

bundling and tying results in lower production, transaction and distribution costs, lower prices,

and greater convenience and utilty for consumers.

Distinguishing instances of anticompetitive tying or bundling from instances of

pro competitive tying or bundling is especially diffcult.44 "(T)here are decent theoretical reasons

for concern that vertical restraints can have anticompetitive consequences," yet that outcome wil

occur "probably in only a small minority of cases in which they are employed. Yet even in

suspicious cases there invariably are multiple possible reasons for a challenged practice - no

responsible student of competition policy is about to suggest that bundling, discounting,

exclusive dealing, volume discounts, consumer rebates, or even tying should be presumptively

unlawful - and sorting out the reasons in particular cases wil often be very difficult. It is easier

to conjecture anti competitive (reasons) for such practices than it is to determine the practices'

actual or even (in contrast to cartel cases) likely economic consequences.',45

Market-leading companies should be able to continue producing innovative combinations

of products benefiting consumers without running afoul of the prohibitions on tying unless the

44 !d. at ii~ 183- 206.

4S Richard Posner, Vertical Restraints and Antitrst Policy, 72 U. Chi. L. Rev. 2229, 240-41 (2005).
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competition authority can rebut the innovating firm's prima facie case of effciency gains.46

When companies combine formerly separate products, consumer welfare is usually increased as

firms realize the effciencies involved. These efficiencies may be the result of greater product

functionality or the elimination of double marginalization, or simple convenience. Such tying or

bundling may also lead to system-based competition, which may create an even more innovative

and competitive market than component-based systems, as the markets for computer systems,

home theaters, and cell phones aptly demonstrate. As a result, any rule that did not create broad

safe harbors would run a substantial risk of deterring pro-competitive conduct to the detriment of

the consumer.

One such safe harbor is suggested in the Discussion Paper in the context of bundling.

The Paper offers a safe harbor based upon analysis of whether "the incremental price that

customers pay for each of the dominant company's products in the bundle (covers) the long-run

incremental costs of the dominant company of including thee) product in the bundle."47

Assuming that this safe harbor is suffcient, then for mixed-bundle discounts or rebates that fall

outside the safe harbor, the Commission should then continue the analysis by demonstrating (1) a

likelihood of recoupment and (2) a likelihood of the creation of substantial market power in the

relevant market for the "bundled" product in order to show that discounting through mixed

bundling constitutes an abuse of dominance. Absent such a showing, mere exclusion of a

competitor should not be found suffcient to establish a ffnding of anticompetitive bundling.

Moreover, as discussed in Section B following, a somewhat broader safe harbor may further

serve to limit false positives.

As is the case in other areas of single firm conduct, it can be difficult to distinguish

between vigorous competition and anti competitive acts, especially where the alleged act results

46 ICC Comments on Selected Issues for Study by the Us. Antitrust Modernization Commission at ii 8.0.
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in the lowering of prices to consumers. It is therefore essential that the regulation of bundling

and tying practices focus not on their effects on competitors, but on the welfare of customers in

the market. This can only be determined through an extensive analysis of the market, the

conditions of entr and the constraints the threat of entry places on market participants.

Evidence of harm to competitors is ambiguous at best with regards to the positive or negative

impact of the conduct on the market. Because erroneous enforcement may discourage pro-

competitive practices that provide benefits to the market, entities challenging such conduct must

be required to demonstrate anti competitive consequences directly resulting ITom the alleged

conduct.

B. An Economics-Based Test of Tying and Bundling Would Incorporate These

Elements.

An analysis of bundling should not proceed unless a defendant's price discount brings the

firm's price below its COSt.48 Even when a company engages in below-cost pricing, the firm stil

should not be found liable without substantial proof that the firm can and wil recover its

discounts because of a reduction in competition.49 Indeed, in markets where businesses can

move in and out, the short-term benefits to consumers in the form of lower prices may more than

offset the remote risk that the seller wil ultimately succeed in driving all rivals ftom the market.

Because the harm over-enforcement can cause to consumer welfare is significant in this

area, the ideal test is one that greatly reduces the risk of enforcement by being administrable by

competition authorities while being easily and predictably applied by businesses. It would create

a safe harbor for which a business can qualify using its own readily available data, thus not

diminishing the effects of effcient conduct as a result of compliance costs. It must be designed

41 D.G. Discussion Paper at ii 190.

48 Brook Group, LTD v. Brown & Willamson Tobacco Co., 509 U.S. 209,222-23 (1993).
49 Id. at 224-26. Any recoupment analysis should also take into account the impact of 

the time value of money,
that is, that the amount of recoupment has to be larger in absolute terms than the loss fiom pricing below cost, since
the recoupment wil by definition occur in a later penod.
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so that it condemns only conduct that generates incremental costs for the defendant that exceed

the incremental revenues or cost savings that the conduct creates for the defendant, and thus

condemns only conduct that is not "competition on the merits," while allowing firms to reap the

ftuits of their skil, foresight and industry. The adoption of economically sound, administrable

and predictable standards provides straight-forward and meaningful guidance to firms to enable

them to know how to avoid competition liabilty with data readily available to them at the

planning stage. An efficient standard should move business behavior in a pro-competitive

direction without imposing excessive decision-making costs or chiling aggressive competition.

VI. Refusals To Deal

A. Consumer Welfare Requires an Approach Grounded in Economics.

Similarly, an empirical, economically based test for exclusionary conduct would be

particularly beneficial for application to cases involving refusals to deaL. It is well established

that firms, even dominant firms, generally have the right to decide whom to supply, including

whether to supply at aii.5o It is also widely recognized that forcing dominant firms to grant

access to their inputs can deter innovation, both by discouraging dominant firms ftom investing

in innovation in the first instance, and by encouraging smaller rivals not to innovate but instead

to "ITee ride" on the innovations of others. 
51 The United States Supreme Court, echoing these

principles, recently observed that compellng firms who have established an advantage "to share

the source of their advantage is in some tension with the underlying purpose of competition law,

since it may lessen the incentive for the monopolist, the rival, or both to invest" in ways that

promote consumer surplus. 
52

50 Id.atiiii207,213,218.
51 Srieffor the United States, et aI, as Amici Curiae Supporting Petitioner, Verizon Communications Inc. v. Law

Ofces of Curtis V. Trinka, LLP, 540 U.S. 398 (2004) (No 02-682), 2003 WL 21269559 at *13-20.
52 Verizon Communs., Inc.,540 U.S. at 407.
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A firm's dealings with third parties and its prior dealings with rivals provide a baseline

for evaluating its challenged conduct. Where a firm is willng to deal with its retail customers on

certin terms (such as a certain price), claiming that its refusal to deal with a rival on those terms

constitutes anticompetitive conduct makes no economic sense. However, absent discriminatory

dealing or departres ftom prior profitable courses of dealing, decisions by either courts or

regulatory agencies to enforce sharing distort the incentives to innovate and should therefore be

avoided.53

The Discussion Paper appears to make the troubling suggestion that there is no need to

identify an actual downstream market, and would deem the existence of a potential or

hypothetical market suffcient for a showing of anticompetitive effect. 
54 Read literally, the effect

could be to require dominant firms to share every technological advance made to improve

production processes, even absent the existence of an existing market for such technology, even

without the presence of any effort at leveraging. This would be particularly troubling in an

innovation market, where technological advances are the primary competitive advantage.

As in bundling and tying cases, reducing the occurrence of over-enforcement in cases

involving refusals to deal while being effcient and administrable requires the consistent

application of sound economics. In order not to suppress conduct that would be beneficial to

consumers, appropriate standards must be adopted that condemn only conduct that is not

"competition on the merits," while allowing firms to reap the ftuits of their skil, foresight and

industry by being able to predict the likely consequences of their actions. Meaningful guidance

must be provided to firms to enable them to know how to avoid liabilty using data that is readily

available to them at the planning stage, and that the conduct, if challenged, wil be evaluated

53 DG Discussion Paper at ii 210.
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under the same effcient standard that applied at the time the company decided to engage in the

conduct.

B. Intellectual Propert Rights

It is a well established principle that the rights of intellectual propert holders are to be

respected in all but most exceptional circumstances.55 In fact, there is no economic reason why

cases involving intellectual propert rights should be treated any differently than any other case

involving a refusal to deai.56 The purpose of intellectual propert law in the first instance is to

provide businesses an incentive to invest in research and development activities aimed at

generating new products and services. Thus, intellectual propert rights are of vital importce

to promoting consumer welfare. The adoption of rules and standards that create uncertainty as to

when a company may be required to license its intellectual propert wil have a chillng effect on

investment in research and development, to everyone's detriment. 
57 This is particularly tre in

markets that are already subject to governmental regulation. Such regulation tends to

significantly reduce the likelihood of major antitrust harm. The additional benefit to competition

of adding another layer of legal process wil tend to be small, whereas the risk of false positives

. h. h 58is ig .

Moreover, the Discussion Paper does not provide clear guidance with regard to refusals

to license IPRs, and runs the very real risk of over-deterrence. For example, while rightly

acknowledging that the refusal to license an IPR should only be considered an abuse in

"exceptional circumstances,,,59 the Paper goes on to state that such circumstances may be present

where the potential licensee "intends to produce new goods or services not offered by the owner

54 D.G. Discussion Paper at ii 227.

55 D.G. Discussion Paper at ii 239; but see ~ 240.

56 Ilinois Tool Works, 126 S.Ct. at 1293.

51 ICC Comments on the Reform of 
the Application of Article 82 of the EC Treaty at 19.

5S Trinko, 540 U.S. at 407-408,411-15.
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of the right and for which there is a potential demand." However, there is no definition of

precisely what constitutes "new goods or services" for the purpose of application to Aricle 82.

This leaves open the possibility of an overly broad definition, and hence, potential over-

enforcement. The Commission could utilze this opportnity to clarifY the definition of "new

goods or services," a stdard developed in the IMS Health licensing case a few years ago, but

stil without substantive content.60

Similarly, there is no justification in law or economics for the proposition that trade

secrets should be entitled to less protection under Aricle 82 than other forms of intellectual

propert. If trade secrets are provided less protection than other forms of intellectual propert,

the net effect wil be less innovation and competition in the market, not more. This is simply

because the protection of trade secrets enables firms to recover the investments they make in the

research and development that are necessary for the firm to be able to meet the competitive

pressures of its rivals, who are themselves investing in research and development for the same

reason. Thus, as is the case with other forms of intellectual propert, uncertainty as to the ability

to recover the costs of the research and development necessary to create innovative trade secrets

acts as a disincentive, to the detriment of consumer welfare. From the other perspective, there is

little incentive for risking the loss of your own investment in research and development that may

fail to yield the desired results when you have the option of ftee-riding off of the efforts of a

rivaL. For these reasons, sound economics requires that trade secrets be protected the same as

59 D.G. Discussion Paper at ii 239.

60 Also troubling is the suggestion in Paragraph 240 that dominant firms could be forced to supply a license to

their nvals for IPR technology that is indispensable for follow-on innovation even ifthe technology is not sought for
direct incorporation in a product or service. The anomalous result would be that the dominant finn's rivals could
pick and choose its technologies on the notion that such technologies could be useful at some indetenninate later
date to develop a follow-on innovation, thereby eliminating any incentives for innovators in order to protect "free-
riding" rivals engaged in exploitation of the technological innovator. This paragraph should be deleted Hom the
Paper.
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any other form of intellectual propert, and that the rules and regulations impacting intellectual

propert rights not create ambiguity with regards to the extent oftheir protection.

VIII. Aftermarkets

As the Discussion Paper not.es, it is common for the supplier of capital equipment to have

"a very strong position" in the sale of "secondary" products and services used with its own brand

of equipment.61 As a result, there is a risk that undertakings with quite modest positions in the

primary market would be viewed as dominant in the aftermarket if the assessment were to be

focused only on an aftermarket consisting of products and services for their individual brand of

equipment.

The Discussion Paper is correct in emphasizing that the "secondar markets" should not

be viewed in isolation since "the actual degree of market power of the supplier (in the

aftermarket) . . . may be constrained by competition in the primary market.,,62 As the Discussion

Paper explains, "competition in the primar market may make price increases in the aftermarket

unprofitable due to its impact on sales in the primar market, unless prices in the primary market

are lowered to offset the higher aftermarket prices.,,63 This fundamental insight regarding the

key relationship between the primar market and any related aftermarkets means that a separate

examination of a single-brand aftermarket under Article 82 is rarely, if ever, appropriate.

61 DG Discussion Paper at ii 253.

62 DG Discussion Paper at ii 246.

63 Id
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