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LEXSEE 1952 TRADE CAS. (CCH) P67,248

Unlted States v. The Ligquid Carbonic Corporation, Air Reduction Company,
WMMCWMIWMWMCWM
Carbonic Englucering Company.

Civil Action No. 9179,

United States District Court for the Eastern District of New York.

1952 U.S. Dist. LEXIS 1918; 1952 Trade Cas. (CCH) P67,243

March 7, 1952
OPINIONBY: (*1] Company, Incorporated, a corporation organized and ex-
RA isting under the laws of the State of New York, and de-
YFIEL fendant Pure Carbonic, Incorporated, a corporation orga-
OPINION: nized snd formerly-existing under the laws of the State
* of Delaware, said defendant Pure Carbonic, Incorporated,
Final Judgment a wholly owned subsidiary of Air Reduction Compeny,

RAYFIEL, District Judge: Plaintiff, United States of
America, having filed its complaint herein on June 24,
1948, and the defendants herein having appeared and filed
their answers to the complaint, denying the substantive al-
legations thereof, and the plaintiff and defendants by their
attormeys having severaily consented to the entry of this
Final Judgment without trial or adjudication of any issue
of fact or law herein,

Now, Therefore, before the taking of any testimony
and without trial or adjudication of any issue of fact or

law herein, and upon the consent of the parties hereto, it

is hereby
Ordered, adjudged and decreed as follows:
1

The Court has jurisdiction of the subject matter herein
. —-——and-of all the parties hereto. The comp

of action against the defendants under Sections 1 and
2 of the Act of Congress of July 2, 1890 entitled "An
Act to Protect Trade and Commerce Against Unlawful
Rutnim:mdeopollu,'eommo:ﬂyhmvnnﬂle
Sherman Act, as amended.

T IR e
As used in this Final Judgment:
(A) "Liquid™ means defendant The Liquid Carbonic

laint statcs acause

Incorporated, having, since the filing of the complaint
herein, been merged into Air Reduction Company,
Incorporated, the business formerly carried on by such
defendant now being carried on as a division of Air
Reduction Company, Incorporated;

(C) “Wyandottc® means defendsnt Wyandotte
ChanlulsCo:pondon.aeorponﬁonmiwdwn-
isting under the laws of the State of Michigan;

(D) "Engineering™ means defendant International
Carbonic Engineering Company, a corporation organized
mdaistingunderthelnmoﬁh_eSmeofde

(B) "CO(2)" means carbon dioxide in the form of gas,
liquid or both;
(F) "dry ice” means solid carbon dioxide;

(G) "person” means any individual, firm, partnership,
-os-any-other business or
legal entity: .

(H) "patents” means [*3] United States Letters Patent
and applications thereof In 30 far as they relate to the
manufacture or use of CO(2) or dry ice or both, and any
__method, material, equipment or process involved in such
manufacture or use, including all reissues, divisions, con-
tinuations or extensions thereof; -

(1) "emergency purchases” shall mean temporary pur-
chases of CO(2) or dry ice, dusing & period not to ex-

the laws of the [*2] State of Delaware;
(B) "Airco” mcans defendant Air Reduction

ceed 90 consecutive days st any one time, and only in
the amount necessary (a) to replace production lost by a
defendant in one of its plants for reasons beyond its res-
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sonable control or (b) to replace quantities not obtained by
reason of the complete or substantially compicte failure
of one of its normal sources of supply.

m

The provisions of this Final Judgment applicable to
mydefendantsbdllpplywmehdefendam,lumb-
sidiacies, successors and ussigns and to each of their of fi-
cers, directors, agents, employees and to all other persons
mlngnnda.thmghorfumchdefendmt.hushﬂl
notnpplywmucﬁmsolelybuwecnadefendamm
a subsidiary or subsidiarics thereof. Each defendant is
hexebyordetednnddhemdwuhmchmu‘m
necessary to secure compliance [*4] by its officials, sub-
sidiaries and such other persons, described above, with
the terms of this Final Judgment.

v .

Defendants are jointly and severally enjoined and
strained from:

(A) Entering into, adhering to or claiming any rights
undes any combination, conspiracy, contract, agreement,
understanding, plan or program which has the purpose or
effect of:

(1) allocating or dividing customers, teritories, mar-
kets of ficlds for the manufacture, sale or distribution of
CO(2) or dry ice;

(2) determining, fixing, maintaining or adhering to
prices, price lists, differentials, discounts or other terms
or conditions for the sale or distribution of CO(2) or dry
ice to third persons;

_ (B) Discussing, corresponding or otherwise exchang-
ingnnyinfotmsﬁonwmunypeuonmppdinnwmm
ufacture, sale or distribution of CO(2) or dry ice as to the
activities enjoined by subsection (A) of this Sectioa IV,

{C) Restricting or attempting to restrict, in any man-
ne:.,(heusemadeofCO(Z)otdryicesoldbymydefm-
dant or by any other person; '

(D) Discriminating, in any manncr, against any per-
mwtchslngdtyieeforthepnchl»ofcoumﬁngit
into CO(2);

() Requiring any [*5] jobber, distributor or other
p\amhmofcqz)ordryicqto(l)fumhhdlem
or sddress of any customer, (2) permit inspection of its
records or booksor (3) otherwise divulge any information
as to the business practices or policies of any such jobber,
distributor or purchaser, except that a defendant may re-
quire the maintenance of particular records showing the
Jocation of CO(2) cylinders owned by such defendant,

which records may be examined by the defendant for the

sole purposc of locating cylinders which have not been
returned within a reasonable time;

(F) Without adjudicating, determining or affecting the
egality or illegality of any existing practices of any de-
fondant, sclling, leasing, installing or otherwise making
available to any purchaser of CO{2) or dry ice any storage
tanks, converters or other equipment on or
by any condition, agreement or understanding that such
pmchuetdullnotpmchueooa)aayleem&o-
tured or s0kd by anyone other than the defendant;

(G) Causing, authorizing or knowingly permitting any
officer, director or employee of a defendant to serve as an
officer, director or employee of (1) any other defendant,
or (2) except [*6] as to officers, directors, or employ-
eelpfdefendmtl!aghweﬂng.myodmpumenpged
in the manufacture, sale or distribution of CO(2) or dry
ice for the trade in the United States, its territorics and
possessions.

v

Defendants Liguid, Airco and Wyandotte ase jointly
and severally enjoined and restrained from:

(A)Votingorwqxiﬁng,direcﬂyorhdkealy.lepld-
tle to or any bencficial interest in (1) any shares of the capi-
tal stock of, or (2) any bonds, debenturcs or other evidence
of indebledness issued by (a) defendant Engincering, (b)
any person who may acquire any or all of the assets or
capital stock of defendant Engineering or (c), except as
pumiﬂedhymbuedon(mofﬂmmv.mym
mwummam«mw
©O(2) or dry ice in which any other defendant now has
or may hereafier acquire a financial interest of any kind; -

(B) Acquiring, directly or indirectly, legal title to or
anybeneﬁchlime:utinmypuuﬁwnedormﬂolled
by (1) defendant Engineering, (2) any person who may
acquire any or all of the assets or capital stock of defen-
dant Engineering or (3) any other person cngaged in the
manufactuse, [*7] distribution or sale of CO(2) or dry ice
in which any other defendant now has or may heresfter
acquire a financial interest of any kind;

(C) Dominating, controlling or interfering with, or at-
tempﬁn;wdomimte.molcrhmfmwkh.tbhd-
ness, financial or promotional policies, practices, opers-
tion, management, expansion or other business policy or
act of defendant Engineering or any other person engaged
in the manufacture, distribution or sale of CO(2) or dry

) ice in the United States, its territories and possessions;

(D) After 90 days following entry of this Final
Judgment, having any ive on the Board of
Directors of, or voting any of the capita) stock issued by,
Liquid Carbonic Corporation of Cuba if any other defen-
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dant has any on such Board or is entitled to
votemymdntockofuidl.iq\lidCubonlcmponnm
of Cuba.

Vi

Defendants Airco and Liquid arc severally cnjoincd
~ and restrained from:

(A) Selling CO(2) or dry ice to each other unless it
has CO(2) or dry ice available in excess of the current
demands on such defendant therefor and then only to the

extent of temporary purchases during a period not to ex-
ceed 90 consecutive days [*8] at any one time and

(1) during the months of June, July, August and
September only in the amount necessary to replace pro-
duction lost (a) in one of its plants because of fire, flood or
other major disaster of similar nature, or (b) in the plant
of a supplier because of reasons beyond the reasonable
control of the supplier; and

(2) during the rest of the year, only in the amount nec-
essary (a) to replace production lost in one of its plamts
for reasons beyond its reasonable control or (b) to re-
place quantities not obtained by reason of the complete
or substantially complete failure of production of one of
its normal sources of supply;

(B) Selling, or causing to be sold, CO(2) at any indus-
try level at such prices, terms or conditions as will tend
to climinate jobbers or distributors of CO(2) purchasing
CO(2) from such defendant as competitors, provided that
nothing contained herein shall be construed to obligate
defendants Airco or Liquid to sell CO(2) at & price below
such defendant's cost of production and distribution of
CO2);

(C)Mukhlgmrguwypmﬂmuforapuiodofz
years from the date of entry of this Final Judgment, whers
it would be apparent to a reasonsbly prudent {*9] busi-
ness man that the effect of such purchases would be to
deprive jobbers or distributors of CO(2) or dry ice which
they desire to obtain. '

vi
(A) Each of the defendants Liquid and Airco, for a

period of 10 years after entry of this Final Judgment, is

(1) ordered and directed, subject to subsection (A)
of Section V1 herein, to scll directly to any person who
is engaged in, or who may desire to engage in, the sale
and distribution of CO(2) (referred to in this Section VII
as "Distributor” or "Distributors™) meeting the minimum
credil.qanuuymdhuimsmduﬂllequhdbymch

chmnme.CO(Z)mmfmedmwmhMbym
defendant for resale and which at the time of receipt of

request to purchase such defendant has not already sold
or contracied o sell in a bona fide transaction or allo-

cated to meet specific request from regular customers, or
current requests of such customers which its past expe-
rience has shown it may justifiably anticipate, on prices,
terms or conditions of salc regularly offered to similasly
situated Distributors meeting such standards. In addi-
tion, in times of industry shortage, where [*10] a defen-
dant is engaged in selling CO(2) in competition with any
Distributor or Distributors of such defendant, such defen-
dant shall share, with such Distributor or Distributors, on
a non-discriminatory basis and upon prices, terms and
conditions of sale that arc not less favorable than those
extended to similarly situated Distributors not in compe-
tition with such defendant, the supplies of CO(2) in the
posscssion of or under the control of such defendant;

(2) enjoined and restrained from selling or offering
for sale CO(2) to any retail business establishment (Le
» one customarily purchasing and using one cylinder at
a time and doing business at a single Jocation), in any
area where the defendant is not regularly making such
sales at the time of entry of this Final Judgment; pro-
vided, however , that any such defendant may make such
sales in an area where a Distributor, through which it has
sold, fails to adhere to such minimum credit, quantity and
business standards or, without fault on the part of such
defendant, ceases to act, or is disabled from acting, as &
Distributos, but in any such event of failure, cessation or
disability the defendant shall use its best efforts [*11] to
scll through another Distributor or Distributors meeting
such standards and, should the maiter be brought to the
attention of this Court by the plaintiff herein, the burden
shall be upon the defendant to show to this Court that it
has used such efforts.

(B) Defendant Wyandotte, for a period of 10 years af-
ter entry of this Final Judgment, is ordered and directed,
subject to subsection (C) of Section IX herein, to sell
directly to any person who is now engaged in, or who
desires to engage in, the sale and distribution of CO(2)

. ondry lce, or both, meeting the minimum credit, quantity

and business standards required by defendant Wyandotte
of its distributors and jobbers, and who offers to purchase
same, CO(2) or dry ice, or both, manufactured or por-
chased by defendant Wyandotte for resale and which at
the time of receipt of request to purchase, Wyandotte has

- - not-already sold-or contracted-to-sell-in-a-bona fide trans-
- ——actiomroratlocated to meet specific requests from regular

customers, or current requests of such customers which
its past experience has shown it may justifiably anticipate,

- on prices, terms or conditions of sale regularly offered to

~— similiirty sitiaied distributors [*12] and jobbers meeting
such standards.
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(C) Defendant Wyandotte is ordered and direcied on
January 2, 1953, to cancel its license with defendant
Engineering, dated July 1, 1934, as amended.

(D) Each of the defendants is enjoined and restrained
from entering into, adhering to or claiming any rights
under any contract, agreement, understanding, plan or
program which has the purpose or effect of:

(1) appointing, designating or employing sny person
a3 sole jobber or distributor of CO(2) or dry ice for such
defendant in any territory, area or Jocality:

 (2) restricting or preventing any jobber or distributoe
of CO(2) or dry ice from selling, buying or dealing in
CO(2) or dry ice manufactured or sold by anyone other
than such defendant.

{E) Each of the defendants is enjoined and restrained
from instituting, maintaining or continuing any action or
pmeeedingwhichbutheputposeoreﬁeaofptmdng
any person from using the words “dry ice” in connection
with the manufacture, distribution or sale of CO(2) and
dry ice.

v

(A) Each defendant is perpetually enjoined and ro-
strained from acquiring, directly or indirectly, with any
other defendant or any other person engaged [*13) in the
manufacture, distribution or sale of CO(2) or dry ice in the
United States, its territorics and posscssions, by purchase,
merges, consolidation or otherwise after the entry of this
Final Judgment, and from holding or exercising after such
acquisition, ownesship or control of the business, physical
assets or good will, or any part thereof, any shares of the
capital stock or securities of, or any cvidence of indebt-
edness issued by, any person cngaged in the manufacture,
distribution or sale of CO(2) or dry ice;

(B) Defendants Liquid, Airco and Wyandotte, for a
period of 10 years from the date of entry of this Final
Judgment, and subject to Scction IX herein, are cach
enjoined and restrained from acquiring, directly or indi-
rectly, by purchase, merget, consolidation or otherwise,
and from holding or exercising after such acquisition,
ownership or control of the business, physical assets (ex-
cept goods or products bought or incidental to the ordinary
course of business) or good will, or any past thereof, or

any capital stock or securities (excepting the purchase, -

solely for the purpose of investment, by officers, direc-
tors, agents and employees of said defendants, of any
capital [*14] stock of any person which does not manu-

facture CO(2) for the trade) of, any person engaged in the

the United States, its territories or possessions, until after
the defendant has, upon reasonable notice to the Attomey

General with an opportunity on the part of the latter to
be heard, demonstrated to the satisfaction of this Court
that the effect of the proposed acquisition may not be to
substantially lessen competition in the manufacture, sale
or distribution of CO(2) or dry ice, or to tend to creato
a monopoly in the manufacture, sale or distribution of
CO(2) or dry ice;

(C) Defendants Liquid and Airco are jointly and sever-
ally enjoined and restrained from entering into, adhering
to or claiming sny rights under any contract, agreement
or understanding with any producer of CO(2) or dry ice
whereby such producer agrees not to produce or sell more
CO(2) or dry ice than is purchesed by the defendant, or
agrees otherwise to limit or restrict production or sale of
CO(2) or dry ice.

X

(A) Subject to the provisions of subsection (F) of this
Section IX, defendant Airco is enjoined and restrained af-
ter April 30, 1953 from purchasing [*15) or acquiring, di- -
rectly or indirectly, from Delancey Chemical Corporation,
Philadelphia, Pennsylvania, eny CO(2) or dry ice except
on the following basis:

(1) during each month of the period from April 30,
1953 through December 31, 1953 a volume by weight not
exceeding 80% of the totsl specified for the corresponding
month in the 1950 purchase contract between Delancey
and Airco;

(2) during cach month of the period from January 1,
1954 through December 31, 1954 a volume bry weight not
exceeding 70% of the total specified for the corresponding
month in the said purchase contract;

- (3)during each month after December 31, 1954 a vol-
ume by weight not exceeding S0% of the total specified
for the corresponding month in the said purchase contract;

(B) Defendant Airco is ordered and directed to
cancel after onc year from the date of entry of this
Final Judgment any contract, understanding or arrange-
meit for the purchwse -of CO(2) or dry ice from
California Carbonic Compeny, Los Angeles, California,
and Carbonic Chemical Company, Mosquero, New
Mexico; :

(C) Subject to the provisions of subsection (F) of this
Section IX, each of the defendants Airco and Liquid is
enjoined from purchasing {*16} or acquiring from defen-
dant Wyandotte, and Wyandotte is enjoined from selling
or transferring to Airco or Liquid, directly or indirectly,
any CO(2) or dry ice after December 31, 1954, and be-

T T tween March 1, TY5Z and December 31, 1954 except as

follows: -
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(1) during each month of the period from March 1,
1952 through December 31, 1952 a volume by weight
not exceeding 80% of the total each purchased from
Wyandotte during the corresponding month of the year
1951;

(2) during each month of the period from January 1,
1953 through December 31, 1953 a volume by weight
not exceeding 50% of the total each purchased from
Wyandotite during the corresponding month of the year
1951;

(3) during each month of the period from January 1,
1954 through December 31, 1954 a volume by weight
not exceeding 33 1/3% of the total each purchased from
Wyandotte during the corresponding month of the year
1951,

(D) Defendant Liquid is ordered and directed to can-
cel at the end of one year from the date of entry of this
Final Judgment any contract, understanding or arrange-
" ment for the purchase of CO(2) or dry ice from deal Dry
Ice Manufacturing Company, Ada, Oklahoma and Carbon
Dioxide & Chemical Company, Price, [*17] Utah;

(B) (1) Within one year from the date of entry of this
Final Judgment, defendant Liquid shall, pursuant to the
terms and conditions of this subsection (E) of this Section
IX, dispose of, as complete units, its existing plants Jo-
cated at Long Island City, New York, and Indianapolis,
Indiana, hercinafter referred to singularly and collec-
tively as "said plants.” Reference to said plants in this
Final Judgment shall include all real estate, buildings and
improvements thereon; all machinery and other produc-
tion equipment appurienant thereto; all production, sales
and engineering records relevant to the operation of said
plants; and all other facilitics and equipment uscd in the
manufacture of CO(2) or dry ice.

(2) The disposal of said plants shall be effected
through a trustee or trusices (hereinafter referred to as
"The Trustee”) appointed by the Court forthwith after en-
try of this Final Judgment. The term of appointment of
The Trustee shall be one year. The Court may extend
such term upon a showing that there may be persons who
have an interest In purchasing the said plants. The Trustee
Is to act as an officer of the Court and shall have full
powmtobnngtbmldlcpmmpt[‘ls] and expeditious

of said plants in accordance with the terms and

_.__Final Judgment;

offer for the purchase of said plants for CO(2) purposes is
received which is less than the value determination made
by the said independent appraiser, both plaintiff and de-
fendant Liquid may be heard on the reasonableness of
such offer. Disposal of said piants shall be made to &
person or pessons other than (s) a defendant herein, (b) a
stockholder, officer, director, employee, or agent of any
defendant herein or (c) ay person affiliated, directly or
indirectly, with any defendant herein. Disposal of said
plants by The Trustee shall be restricted to persons who
intend to operate said plants in the manufacture of CO(2)
or dry ice or both, and who file with the Court an under-
taking s0 to do.

(4) Defendant Liquid shall take such steps as are nec-
essary [*19] to maintain said plants, until the time of dis-
posal thereof by The Trustee, at the defendant's best stan-
dards of operating performance applicable to said plants
for the manufscture of CO(2) and (in the case of the
existing plant located at Indianapolis, Indiana) dry ice.
Pending such disposal, defendant Liquid shall not per-
mit said plants to be diminished in capacity or turned
t0 uses other than the manufacture of CO(2) or dry ice.
Defendant Liquid shall st all times fumnish 10 The Trustee
and prospective purchasers of said plants afl imformation
regarding said plants, and permit them to have such access
to, and to make such inspection of, said plants as is rea-

. sonably necessary. Defendant Liquid shall take all other

actions which it is directed by the Court or The Trustee to
take in order to disseminate and publicize the availability
for sale, and to promote and cffectunte the expeditious
disposal, of said plants.

(5) During the entire period for which The Trustee
serves, and at the end of such period, The Trustee shall
render such reports to, and request such instructions from,
the Court as may be necessary or appropriate.

(F) Defendants Airco and Liquid are perpetually
Jointly [*20] and scverally enjoined, except as permit-
ted in the above subsections of this Section IX and except
for emergency purchases, from purchasing or attempting
to purchase, directly or indirectly, any CO(2) or dry lce
from (1) producers with whom either of said defendants
iz required by this Section IX of this Final Judgment to
cancel contracts or limit purchases or (2) operstors of any
plant required to be divested by this Section IX of this

_ gmmxm;mm)ofmmmm

Final Judgment. The compensation of The Trustee shall
be fixed by the Court.

O)Dilpoulofuidplmnsballbenmchmsomble

regard to a value determination made by an independent
appraiser appointed by the Court. In the event that any

'ﬂmﬁm‘w sev-
enally enjoined from:
(1) increasing the total number of production units for
)-or-dry-ice-now-located-irrexisting plants;
(2) increasing the aggregate volume of CO(2) and
dry ice purchased during the calendar year of 1950 from



Page 6

1952 U.S. Dist. LEXIS 1918, *20; 1952 Trade Cas. (CCH) P67,248

present suppliers, except for emergency purchases (in-

cluding for the purposes of this clause purchases pursuant
to subsection (A) of Section VI);

(3) erecting any production facilities for CO(2) and
dry ice, the construction of which had not begun by the
date of entry of this Final Judgment; and

(4) scquiring by purchase contract or otherwise CO(2)
or dry ice from suppliers not presently supplying such de-
fendant therewith, except for emergency purchases; [*21)

within 400 miles of any plant or production facility
which is the subject of or affected by subsections (A)
through (B) of this Section IX and which concerns the de-
fendant in question, until such defendant shall have taken
all steps required by the applicable provisions of subsec-
tions (A) through (E) to be teken by it in respect of such
plant or production facility (which steps may be taken
prior to the time provided for in this Final Judgment),
and shall have filed with this Court a statement to that ef-
fect in cach such instance; provided that defendant Liquid
shall have the right to add one complete CO(2) and/or dry
jce production unit to the facilities in existence on the
date of entry of this Final Judgment at its plant located at
Urbans, Ohio, provided that such unit shall not be put into
operation until after the expiration of one year from the
date of entry of this Final Judgment and until defendant
Liquid has filed with this Court the statement referred to
in this subscction (G) with respect to purchases by it from
defendant Wyandotte; and provided that defendant Airco
shall have the right to replace any of its existing regular
sources of supply by any of the [*22] means specified in
clauses (1) and (3) in the cvent that there is a permanent
discontinuance of supply by any such source, any such
replacement unit or units to be of no_greater capacity
than the unit or units that they replace, or to replace such
sources in such event by obtaining CO(2) and/or dry ice
from persons who prior thereto had not been engaged in
the production thereof, in quantities not in excess of those
usually obtained from the replaced source, provided, fur-
ther , that Airco shall not 30 obtain CO(2) and/or dry ice
from any such person-if-it would-be-apparent to s reason-
ably prudent business man that the effect thereof would
be to deprive jobbers or distributors of CO(2) or dry ice
which they desire to obtain. '

X

restrained from issuing any license under, instinuting or
threatening to institute, maintaining or continuing any ac-
tion or proceeding for acts of infringement, or to collect

Patent No. 2,025,698 or any license or agreement iuuedl

between defendants Engincering and Wyandotte, dated
July 1, 1934, [*23] as amended;

(B) Each defendant is hereby enjoined and restrained
from instituting or threatening to institute, maintaining or
continuing any action or proceeding for acts of infringe-
ment, or to collect dumnages, compensation or royakies
alieged to have occurred or accrued prior to the date of
this Final Judgment under any patent now owned or con-
trolled by such defendant except actions by defendant
Engineering for royalties claimed to be due under the li-
cense between defendants, Engineering and Wyandotte,
dated July 1, 1934, as amended;

(C) Bach of the defendants is enjoined and restrained
from scquiring any license, sublicense, grant of immunity
or similar right under any existing patent or any patent is-
sued or applied for within 10 years from the entry of this
Final Judgment unlcss such license, sublicense, grant of
immunity or similar right grants to sald defendant a full
and unrestricted power to sublicense which said defen-
dant exercises pursuant to the provisions of Section XI -
herein.

Xi»*

* [See the Supplement to Article XI (A) on page
67,387.}

- (A)y~Each ~of “the - defendants  (except defendant
Engineering with respect to defendant Wyandotte prior
to Jan. 2, 1953) [*24) is ordered and directed, in s0
far as each has the power to do 30, to grant to any per-
son, upon written application therefor, a non-exclusive
license t0 make, use and vend under amy, some or all
patents (except United States Patent No. 2,025,698) (1)
now-owned-or controlled by -such defendant (including
those listed in Appendix A [not reproduced] attached to
this Final Judgment which arc so owned or controlled),
or (2) which are issued or applied for by such defendant
within 10 years from the date of the entry of this Finat
Judgment, or (3) now cxisting or which are issued or ap-

_plied for within the aforesaid 10-year period and under

which such defendant has the right to issue a license or
sublicanse;

(B) Bach defendant is hereby enjoined and restrainod
from making any salc or other disposition of any of said
patents which deprives the defendant of the power or au-

<or == m—————(AY-Defendant Engirrcesing is hereby enjoined and - —:WWW'WE transfers or
assigns such patents and requires as a condition of such

sale, transfer or assignment that the purchaser, transferes
or assignee shall observe the requirements of this Section

ignee shall file with
this Court, prior to consummation {*25) of sald transec-

or made in connection therewith except under the license tion, an undertaking 30 to be bound:
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(C) Each defendant is hereby enjoined and restrained
from including any restriction or condition whatsoever in
any license or sublicense granted by it pursuant to the
provision of this Section X1 except that;

(1) the license may be non-transferable;

(2) a reasonable non—discriminatory royalty may be
charged;

(3) reasonable provision may be made for periodic
inspection of the books and records of the licensee by an
independent auditor or any person acceptable to the li-
censee who shall report to the licensor only the amount of

CO(2) and dry ice produced under the licensed inventions
and of the royalty due and payable thercon;

(4) reasonable provision may be made for cancellation
_of the license upon failure of the licensee to pay the roy-
alties or to permit the inspection of his books and records
as hereinabove provided; and

(5) the license must provide that the licensee may can-
cel the license at any time upon 30 days' written notice to
the licensor;

(D) Within 30 days after the date of application, is-
suance or acquisition of any patents, to advise this Court
and the Attorney General, in writing, of the number and
date of [*26] such application, issuance or acquisition;

(B) Upon receipt of a written request for a license un-
der the provisions of this Section XI the defendant shall
advise the applicant in writing of the royalty which it
deems reasonable for the patent or patents to which the
request pertains. If the parties are unable to agree upon
a reasonsble royalty within 60 days from the date such
request for a license was received by the defendant, the
applicant therefor may forthwith apply to this Court for
the determination of a reasonablc royalty, and the defen-
dant shall, upon receipt of notice of the filing of such -
application, promptly give notice thereof to the Attorney
General. In any such proceeding, the burden of proof
shall be on the defendant owning or controlling the patent

- --or patents to-cstabish the reasonableness of the royalty

requested, and the reasonable royalty rates, if any, deter-
mined by this Court shall be retroactive for the applicant
. and all other licenses under the same patent or pateats to
the date the applicant files his application with this Court.
Pending the completion of negotiations or any such pro-
“ceeding, the applicant shall have the right to 'make, use

and vend under [*277 the paients to which the application

pertains without payment of royalty or other compensa-

tion as above provided, but subject to the provisions of .

subsection (F) of this Section XI; —

plicant or the defendant owning or controlling the patent
or patents may apply to this Court to fix an interim roy-
alty rate pending final determination of what constitutes
a reasonable rate. If this Court fixes such interim royalty
rate, defendant shall then issue and the applicant shall
accept a license or, a3 the case may be, a sublicense,
providing for the periodic payment of royalties at such
interim rate from the date of the filing of such spplics-
tion by the applicant. If the applicant fails to accept such
license or sublicense or fails to pay the interim royalty
rale in accordance therewith, such action shall be ground
for the dismissal of his application and his rights under
subsection (E) shall terminate. Where an interim license
or sublicense has been issued pursuant to this paragraph,
. reasonable royalty rates, if any, as finally determined by
this Court shall be retroactive for the [*28) spplicant and
all other licensees under the same patent or petents to the
date the applicant files his application with this Court;

(G) Nothing herein sha!l prevent any applicant from
attacking in the aforesaid proceedings or in any other con-
troversy, the validity or scope of any of the patents, nor
shall this Final Judgment be construed as importing any
validity or value to any of the said patents. Nothing herein
shall be construed to determine that existing royalty rates
are reasonsble;

(H) Each of the defendants Liquid, Alrco, Wyandotte
~and Engiheering is ordéred ind directed, Tor a period of
10 years from the entry of this Final Judgment, to give to
each licensee under any patents owned or controlled by
the defendant, upon written request therefor, all technical
assistance and information in its possession disclosing the
methods and processes used by the licensor in its commer-
cial practice under the licensed invention. Wherever prac-
ticable such technical assistance and information shall be
furnished in writing. However, where not practicable to
furnish such assistance and information in writing, tech-
nical personnel shall be made available to help install and
initiate the {*29) operation of the methods and processes
by the licensee. Such technical assistance and informa-
tion shall be charged for at no more than actual cost 10
the licensor, without allocating any overhead or general
administrative expense,

X
For the purpose of securing compliance with this Final

- —---.Judgment, and for no other purpose, and subject to any
—legally-recognized privilege;,-duly-suthorized representa-

tives of the Department of Justice shall, upon the written
request of the Attorney General, or the Assistant Attorney
Genenal in charge of the Antitrust Division, upon rea-

(F) Where the applicant has the right to make, use
and vend under subsection (E) of this Section X1, said ap-

SOnAbiE TRAICE 10 U UETEIdamy hade 10 their principal
offices, be permitted:
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(8) access, during the office hours of said defendants,
to all books, ledgers, accounts, correspondence, memo-
randa and other records and documents in the possession
of or under the contro! of said defendants relating to any
of the matters contained in this Final Judgment; and

(b)wbjeamtbemsonnbleconvenimofnidde-
fendants and without restraint or interfezence from them,
to interview the officers and employees of defendants,
who may have counsel present, regarding any such mat-
ters,

For the purpose of securing compliance [*30] with
this Fina) Judgment, any defendant, upon the written re-
mdmmﬁw«dummmm«uy
General In charge of the Antitrust Division, made to its

* principal office, shall submit such written reports with
vespect to any of the matters contained in this Final
Judmmuﬁomﬁmelodmemaybenmuryfw
the enforcement of this Final Judgment.

No information obtained by the means provided in this
Section XTI shall be divulged by any representative of the
Depumwntoﬂumcelomypenonothetnun;dulym-
thorized representative of such Department except in the
course of legal proceedings to which the United States is
a party for the purpose of securing compliance with this
Final Judgment, or as otherwisc required by law.

xm

Jurisdiction is retained for the purpose of enabling
any of the partics to this Final Judgment to apply to this
Court at any time for such fusther orders and directions
as may be necessary or appropriate for the construction
or carrying out of this Final Judgment or for the modifi-
cation or amendsment of any of the provisions thereof, the
enforcement of compliance therewith and the punishment
of violations thereof.

Supplement [*31] to Article XI(A) of Final Judgment
nl .

: .m_,_“.mmm_mmz.ﬁm___._._,, -

RAYFIEL, District Judge: Whereas, upon consent of
all the parties hereto, a Final Judgment was entered in this
action on March 7, 1952; and ’

Wheress, Anticle XI(A) of said Final Judgment pro-

- vides as follows

" AY ‘Each of the defendants (cxcept defendant

Engineering with respect to defendant Wyandotte prior

to Jan. 2, 1953) is ordered and directed, in so far as each
1,70 % i PP A

make, use and vend under any, some or all patents (ex-
cept United States Patent No, 2,025,698) (1) now owned
or controlled by such defendant (including those listed in
Appendix A attached to this Final Judgment which are so
owned or controlled), or (2) which are issued or applied
for by such defendant within 10 years from the date of
the entry of this Finsl Judgment, or (3) now existing or
which are issued or applied for within the aforesaid 10
year period and undes which such defendant has the right
to issue a license or sublicense;”

and .

‘Whereas, the patents listed in Appendix A attached
to the Final Judgiment are belicved by all [*32] the par-
ties hereto 1o be all the patents (as defined in Article
1E(H) of the Final Judgment) owned or controlled by each
defendant on March 7, 1952 except for United States
Patent No. 2,025,698 owned by defendant International
Carbonic Engineering Company; and

Whereas, all the partics to the Final Judgment herein
have severally consented to a supplement thereto whereby
any defendant who shall subsequent to March 7, 1952 dis-
cover that it owned or controlled on that date any pateat (as
defined in Article II(H) of said Final Judgment) not listed
in Appendix A sitached to said Final Judgment shall be
required to file with this Court as a supplement thereto a
statement containing the information with respect to such
patent or patents as is set forth in said Appendix A with
respect to the patents listed therein and that, upon any
such filing, sald Appendix A shall be deemod to be ac-
cordingly supplemented thereby, nunc pro tunc , effective
as of March 7, 1952;

Now, therefore, upon the consent as aforesaid of all -
i and de~

- the parties-hereto;it-is-hereby-ordered;-adjudged
creed that Article XI(A) of the Final Judgment entered

herein on March 7, 1952 be and hereby is supplemented
so that {*33] each defendant shall, at any time or from
time to time, upon the discovery that it owned or con-
trolled on March 7, 1952 any patent (as defined in Article-

attached to said Final Judgment (other than United States
Pateat No, 2,025,698), be required to file with this Court
as a suppicment thereto & statement containing the infor- -
mation with respect to such patent or patents as is set forth
in sald Appendix A [not reproduced] with respect to the

___ patents listed therein and that, upon aay such filing, said

Appendix A shall be deemed to. be accordingly supple-
mented thereby, aunc pro tunc , cffective as of March 7,
1952; and further that the entry of this order shall be with-
out prejudice to the rights of the plaintiff under Article



