UNI TED STATES DI STRI CT COURT

FOR THE DI STRI CT OF COLUMBI A

UNI TED STATES OF ANMERI CA,
Pl aintiff,

M CROSCFT CORPORATI ON, ClVIL ACTION NO. 94-1564 (SS)

Def endant .

N N N N N N N N N N N

FI NAL JUDGVENT

WHEREAS Pl aintiff, United States of Anerica, having filed
its Conplaint in this action on July 15, 1994, and Plaintiff and
Def endant, by their respective attorneys, having consented to the
entry of this Final Judgnent wi thout trial or adjudication of any
i ssue of fact or law, and w thout this Final Judgnent
constituting any evidence or adm ssion by any party with respect
to any issue of fact or |aw,

NOW THEREFORE, before any testinony is taken, and w thout
trial or adjudication of any issue of fact or |aw, and upon
consent of the parties, it is hereby

ORDERED, ADJUDGED AND DECREED as fol | ows:



l.
JURI SDI CT1 ON

This Court has jurisdiction of the subject matter of this
action and of the person of the Defendant, M crosoft Corporation
("Mcrosoft"). The Conplaint states a clai mupon which relief
may be granted agai nst the Defendant under Sections 1 and 2 of

the Sherman Act, 15 U S.C. 8§ 1, 2.

1.
DEFI NI TI ONS

(A "Covered Product(s)" neans the binary code of
(1) M5-DCS 6.22, (2) Mcrosoft Wndows 3.11, (3) Wndows for
Wor kgroups 3.11, (4) predecessor versions of the aforenentioned
products, (5) the product currently code-naned "Chicago," and
(6) successor versions of or replacenent products marketed as
repl acenents for the aforenentioned products, whether or not such
successor versions or replacenment products could al so be
characterized as successor versions or replacenent products of
other Mcrosoft QOperating System Software products that are nade
avai |l abl e (a) as stand-al one products to OEMs pursuant to License
Agreenents, or (b) as unbundl ed products that perform Operating
System Sof tware functions now enbodied in the products listed in
subsections (1) through (5). The term "Covered Products" shal
not include "Custon zed" versions of the aforenentioned products
devel oped by Mcrosoft; nor shall it apply to Wndows NT
Wrkstation and its successor versions, or Wndows NT Advanced

Server.



(B) "Custom zed" neans the substantial nodification of a
product by Mcrosoft to nmeet the particular and specialized
requi renents of a final custoner of a conputer system [t does
not include the adaptati on of such a product in order to optim ze
its performance in connection with a Personal Conputer System
manuf act ured by an CEM

(C© "Duration" neans, with respect to a License Agreenent,
the period of tinme during which an CEMis authorized to |icense,
sell or distribute any of the Covered Products.

(D) A "License Agreenent"” nmeans any |icense, contract,
agreenent or understandi ng, or any anendnent thereto, witten or
oral, express or inplied, pursuant to which Mcrosoft authorizes
an OEMto license, sell or distribute any Covered Product with
its Personal Conputer Systen(s).

(E) A "Mnimm Conm tnent"” neans an obligation of an CEMto
pay M crosoft a m ni num anount under a License Agreenent,
regardl ess of actual sales.

(F) "Lunp Sum Pricing" means any royalty paynent for a
Covered Product that does not vary with the nunber of copies of
the Covered Product that are licensed, sold or distributed by the
CEM or of Personal Conputer Systens distributed by the CEM

(G "New Systent neans a system not included or designated
in a Per System License.

(H) "NDA" neans any non-di scl osure agreenent for any pre-
comercial release of a Covered Product that inmposes any

restriction on the disclosure or use of any such pre-commerci al



rel ease of any Covered Product or any information relating
t her et o.

(I') "CEM neans an original equipnment manufacturer or
assenbl er of Personal Conputer Systens or Personal Conputer
Syst em conponents (such as not herboards or sound cards) or
peri pherals (e.g., printers or mce) that is a party to a License
Agr eenent .

(J) "Per Copy License" nmeans any License Agreenent pursuant
to which the OEMs royalty paynents are cal cul ated by nultiplying
(1) the nunber of copies of each Covered Product |icensed, sold
or distributed during the termof the License Agreenent, by (2) a
per copy royalty rate agreed upon by the OEM and M crosoft, which
rate may be determned as provided in Section IV (H

(K) "Per Processor License" neans a License Agreenent under
whi ch M crosoft requires the CEMto pay Mcrosoft a royalty for
all Personal Conputer Systens that contain the particular
m croprocessor type(s) specified in the License Agreenent.

(L) "Per System License" nmeans a License Agreenent under
whi ch M crosoft requires the CEMto pay Mcrosoft a royalty for
all Personal Conputer Systens which bear the particul ar node
name(s) or nunber(s) which are included or designated in the
Li cense Agreenent by the CEMto Mcrosoft, at the CEM s sole
option and under the terns and conditions as set forth herein.

(M "Personal Conputer Systeni neans a conputer designed to
use a video display and keyboard (whether or not the video
di spl ay and keyboard are actually included) which contains an

Intel x86, or Intel x86-conpatible m croprocessor.



(N) "Operating System Software" mnmeans any set of
instructions, codes, and ancillary information that controls the
operation of a Personal Conputer System and manages the
interaction between the conputer's nmenory and attached devices

such as keyboards, display screens, disk drives, and printers.

L1l
APPLI CABI LI TY

This Final Judgnent applies to Mcrosoft and to each of its
officers, directors, agents, enployees, subsidiaries, successors
and assigns; and to all other persons in active concert or
participation with any of them who shall have received actua

notice of this Final Judgnent by personal service or otherw se.

| V.
PROHI Bl TED CONDUCT

M crosoft is enjoined and restrained as fol |l ows:

(A) Mcrosoft shall not enter into any License Agreenent
for any Covered Product that has a total Duration that exceeds
one year (neasured fromthe end of the cal endar quarter in which
t he agreenment is executed).

M crosoft may include as a termin any such License
Agreenent that the OEM may, at its sole discretion, at any tine
bet ween 90 and 120 days prior to the expiration of the original
Li cense Agreenent, renew such License Agreenment for up to one
addi tional year on the sane terns and conditions as those

applicable in the original |icense period.



The License Agreenent shall not inpose a penalty or
charge of any kind on an OEMfor its election not to renew all or
any portion of a License Agreenent. |In the event that an OCEM
does not exercise the option to renew a License Agreenent as
provi ded above, and a new License Agreenent is entered between
M crosoft and the CEM the arm s [ ength negotiation of different
terns and conditions, specifically including a higher royalty
rate(s), will not by itself constitute a penalty or other charge
wi thin the nmeaning of the foregoing sentence.

The Duration of any License Agreenent with any OEM not
domciled in the United States or the European Econom c Area that
will not be effective prior to regulatory approval in the country
of its domcile nmay be extended at the option of Mcrosoft or the
CEM during the tinme required for any such regul atory approval.

Li cense Agreenent provisions that do not bear on the
licensing or distribution of the Covered Products may survive
expiration or termnation of the License Agreenent.

(B) Mcrosoft shall not enter into any License Agreenent
that by its terns prohibits or restricts the CEM s |icensing,
sale or distribution of any non-M crosoft Operating System
Sof t war e product.

(© Mcrosoft shall not enter into any Per Processor
Li cense.

(D) Except to the extent permitted by Section IV (G bel ow,
M crosoft shall not enter into any License Agreenent other than a

Per Copy License.



(E) Mcrosoft shall not enter into any License Agreenent in
which the terns of that agreenent are expressly or inpliedly
condi ti oned upon:

(1) the licensing of any other Covered Product,
Operating System Software product or other product (provided,
however, that this provision in and of itself shall not be
construed to prohibit Mcrosoft from devel opi ng i ntegrated
products); or

(2) the CEM not |icensing, purchasing, using or
di stributing any non-M crosoft product.

(F) Mcrosoft shall not enter into any License Agreenent
containing a M nimum Conm tnent. However, nothing contai ned
herein shall prohibit Mcrosoft and any OEM from devel opi ng
non- bi ndi ng esti mates of projected sales of Mcrosoft's Covered
Products for use in calculating royalty paynents.

(G Mcrosoft's revenue froma License Agreenent for any
Covered Product shall not be derived from other than Per Copy or
Per System Licenses, as defined herein. |In any Per System
Li cense:

(1) Mcrosoft shall not explicitly or inplicitly
require as a condition of entering into any License Agreenent, or
for purposes of applying any volune discount, or otherw se, that
any OCEM include under its Per System License nore than one of its
Personal Conputer Systens;

(2) Mcrosoft shall not charge or collect royalties
for any Covered Product on any Personal Conputer System unless

t he Personal Conputer Systemis designated by the OEMin the



Li cense Agreenent or in a witten anendnent. Mcrosoft shall not
require an OEM which creates a New Systemto notify M crosoft of
t he exi stence of such a New System or to take any particul ar
actions regarding marketing or advertising of that New System
ot her than creation of a unique nodel name or nodel nunber that
the OEM shall use for internal and external identification
pur poses. The requirenent of external identification may be
satisfied by placenment of the unique nodel name or nodel nunber
on the machine and its container (if any), without nore. The CEM
and Mcrosoft may agree to anmend the License Agreenent to include
any new nodel of Personal Conputer Systemin a Per System
License. Nothing in this clause shall be deenmed to preclude
M crosoft from seeking conpensation froman OEM that nmakes or
di stributes copies of a Covered Product in breach of its License
Agreenent or in violation of copyright |aw

(3) The License Agreenent shall not inpose a penalty
or charge on account of an OEM s choosing at any tinme to create a
New System Addition of a New Systemto the CEM s License
Agreenent so that Covered Products are licensed for distribution
wi th such New System and royalties are payable with respect
thereto shall not be deened to constitute a penalty or other
charge of any kind within the neaning of the foregoing sentence;

(4) Al CEMs with existing Per System Licenses, or Per

Processor Licenses treated by Mcrosoft under Section IV (J) as
Per System Licenses, will be sent wthin 30 days follow ng entry
of this Final Judgnent in a separately mailed notice printed in

bol d, boxed type which shall begin with the sentence "You are



operating under a Mcrosoft Per System License,"” and shal
continue with the | anguage contained in the first four quoted
par agr aphs below. All new or anended Per System Licenses
executed after Septenber 1, 1994 shall contain a provision that
appears on the top half of the signature page in bold, boxed type
shall begin wth the sentence "This is a Mcrosoft Per System

Li cense,” and which shall continue with the | anguage contained in
the first four quoted paragraphs bel ow.

"As a Custoner, you nmay create a 'New Systeni at any
time that does not require the paynent of a royalty to
M crosoft unless the Customer and M crosoft agree to
add it to the License Agreenent."

"Any New System created may be identical in every
respect to a systemas to which the Custoner pays a Per
Systemroyalty to Mcrosoft provided that the New
System has a uni que nodel nunber or nodel nane for
internal and external identification purposes which

di stinguishes it fromany systemthe Custoner sells
that is included in a Per System License. The

requi rement of external identification may be satisfied
by pl acenent of the unique nodel name or nodel nunber
on the machine and its container (if any), w thout
nore."

"If the custoner does not intend to include a M crosoft
operating system product with a New System the

Cust omer does not need to notify Mcrosoft at any tine
of the creation, use or sale of any such New System
nor does it need to take any particular steps to nmarket
or advertise the New System "

"Under Mcrosoft's License Agreenent, there is no
charge or penalty if a Customer chooses at any tinme to
create a New System i ncorporating a non-M crosoft
operating system |[|f the Customer intends to include a
M crosoft operating system product with the New System
the Custonmer nmust so notify Mcrosoft, after which the
parties may enter into armis |length negotiation with
respect to a license to apply to the New System "

In the case of OCEMs with Per Processor Licenses treated as
Per System Li censes pursuant to Section IV (J), the notice shal

include the follow ng paragraph at the beginning of the notice:



"All nodels covered by your Per Processor License are

now treated as subject to a Per System License. You

may exclude any such nodel from being treated as

subject to a Per System License by notifying M crosoft

in witing. Such notice to Mcrosoft nust include the

nodel designation to be excluded fromthe Per System

Li cense. Such exclusion shall take effect on the first

day of the cal endar quarter next followng Mcrosoft's

recei pt of such notice."

(H Mcrosoft may not use any formof Lunp Sum Pricing in
any License Agreenent for Covered Product(s) executed after the
date of this Final Judgnent. 1[It is not a violation of this Final
Judgnent for Mcrosoft to use royalty rates, including rates
enbodyi ng vol une di scounts, agreed upon in advance with respect
to each individual OEM each specific version or |anguage of a
Covered Product, and each desi gnated Personal Conputer System
nodel subject to the License Agreenent.

(1) OEMs that currently have a License Agreenent that is
i nconsistent with any provision of this Final Judgnent may,
wi t hout penalty, termnate the License Agreenent or negotiate
with Mcrosoft to amend the License Agreenent to elimnate such
i nconsi stent provisions. An CEMdesiring to term nate or anend
such a License Agreenent shall give Mcrosoft ninety (90) days
witten notice at any tine prior to January 1, 1995.

(J) If an OEM has a License Agreenent that is inconsistent
with any provision of this Final Judgnent, Mcrosoft may enforce
t hat License Agreenent subject to the follow ng:

(1) if the License Agreenent is a Per Processor
Li cense, Mcrosoft shall treat it as a Per System License for al
exi sting CEM nodel s that contain the m croprocessor type(s)

specified in the License Agreenent except those nodels that the



CEM opts in witing to exclude and such exclusion shall take
effect on the first day of the cal endar quarter next foll ow ng
M crosoft's recei pt of such notice; and
(2) Mcrosoft may not enforce prospectively any
M ni mum Conmi t nent .
(K Mcrosoft shall not enter into any NDA
(1) whose duration extends beyond (a) comrercia
rel ease of the product covered by the NDA, (b) an earlier public
di scl osure authorized by Mcrosoft of information covered by the
NDA, or (c) one year fromthe date of disclosure of information
covered by the NDA to a person subject to the NDA, whichever
conmes first; or
(2) that would restrict in any manner any person
subject to the NDA from devel opi ng software products that wl|
run on conpeting Operating System Software products, provided
t hat such devel opnent efforts do not entail the disclosure or use
of any M crosoft proprietary information during the termof the
NDA; or
(3) that would restrict any activities of any person
subject to the NDA to whom no information covered by the NDA has
been di scl osed.
(L) The formof standard NDAs wi Il be approved by a
M crosoft corporate officer and all non-standard | anguage in NDAs
that pertains to matters covered in Section (K) above will be
approved by a Mcrosoft senior corporate attorney.
(M Wthin thirty (30) days of the entry of this Fina

Judgnent, Mcrosoft will provide a copy of this Final Judgnent to



all CEMs with whomit has License Agreenents at that tinme except
for those with |licenses solely under the Small Vol unme Easy
Distribution (SVED) programor the Delivery Service Partner (DSP)

progr am

V.
REPORTI NG
(A) To determne or secure conpliance with this Fina

Judgnent, duly authorized representatives of the Plaintiff shall,
upon witten request of the Assistant Attorney CGeneral in charge
of the Antitrust Division, on reasonable notice given to

Def endant at its principal office, subject to any |awful
privilege, be permtted:

(1) Access during nornmal office hours to inspect and
copy all books, |edgers, accounts, correspondence, nenoranda and
ot her docunents and records in the possession, custody, or
control of Defendant, which may have counsel present, relating to
any matters contained in this Final Judgnent.

(2) Subject to the reasonabl e conveni ence of Defendant
and wi thout restraint or interference fromit, to interview
of ficers, enployees, or agents of Defendant, who may have counsel
present, regarding any matters contained in this Final Judgnent.

(B) Upon witten request of the Assistant Attorney Ceneral
in charge of the Antitrust Division, on reasonable notice given
to Defendant at its principal office, subject to any |awf ul

privilege, Defendant shall submt such witten reports, under



oath if requested, with respect to any matters contained in this
Fi nal Judgnent.

(© No information or docunents obtained by the neans
provi ded by this Section shall be divulged by the Plaintiff to
any person other than a duly authorized representative of the
Executive Branch of the United States governnent, except in the
course of |egal proceedings to which the United States is a
party, or for the purpose of securing conpliance with this Final
Judgment, or as otherw se required by |aw

(D) Defendant shall produce to plaintiff, within forty-five
(45) days, any docunents provided to the Directorate-General for
Conpetition of the European Conm ssion ("DGIV') in connection
with its nonitoring or securing of conpliance with any
Undert aki ng by or Decision against Mcrosoft that relates to
Mcrosoft's licensing of any Covered Product. |In addition,
Def endant shall not object to disclosure to Plaintiff by DG IV of
any other information provided by defendant to DG IV, or to
cooperation between DG IV and Plaintiff in the enforcenent of
this Judgnent, provided that Mcrosoft shall receive in advance a
detail ed description of the information to be provided and the
Plaintiff will accord any Mcrosoft information received from
DG 1V the maxi mum confidentiality protection avail abl e under
applicable law. Specifically, Plaintiff will treat M crosoft
information that it receives fromDG IV as "confidential business
information” within the nmeaning of the Freedom of Information
Act, 5 U S. C. 8 552, with Mcrosoft deened a "submtter” of the

informati on under the statute. Plaintiff shall take precautions



to ensure the security and confidentiality of M crosoft
information provided in electronic form

(E) If at the tinme information or docunents are furnished
by Defendant to Plaintiff, Defendant represents and identifies in
witing the material in any such information or docunent to which
a claimof protection may be asserted under Rule 26(c)(7) of the
Federal Rules of G vil Procedure, and Defendant marks each
pertinent page of such material "Subject to claimof protection
under Rule 26(c)(7) of the Federal Rules of Civil Procedure,"”
then ten days notice shall be given by Plaintiff to Defendant
prior to divulging such material in any |egal proceeding (other

than a grand jury proceeding) to which Defendant is not a party.

VI .
FURTHER ELENMENTS OF JUDGVENT

(A) This Final Judgnent shall expire on the seventy eighth
nonth after its entry.

(B) Jurisdiction is retained by this Court over this action
and the parties thereto for the purpose of enabling any of the
parties thereto to apply to this Court at any tinme for further
orders and directions as may be necessary or appropriate to carry
out or construe this Final Judgnent, to nodify or term nate any
of its provisions, to enforce conpliance, and to punish

violations of its provisions.



VI,
PUBLI C | NTEREST

Entry of this Final Judgnent is in the public interest.

Ent er ed:

UNI TED STATES DI STRI CT JUDGE




