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I submit the following comment in response to your invitation for feedback regarding antitrust issues pertaining to the dairy industry in the United States.

Specifically, you have requested public comment regarding the effect of agricultural regulatory statutes or other applicable laws and programs on competition. I welcome and commend your desire for transparency and your willingness to listen to, learn from, and seriously consider the perspective of parties with real-world experience in the agricultural sector.

Dairy pricing and milk marketing is one of the sectors of the U.S. economy that remains subject to government limitations on competition. The primary statute providing dairy’s antitrust immunity or exemption from free-market price competition is found in the Agricultural Marketing Agreement Act of 1937 (AMAA).
When the statutory immunity of this milk price regulating statute narrowly passed constitutional status in 1939
, Justice Owen Josephus Roberts predicted that the statute’s administration would “inevitably tend to destroy the business of smaller handlers by placing them at the mercy of their larger competitors.”  We have sown the wind and are now reaping the whirlwind! During my 30 years of real-world involvement in the dairy industry, I have become increasingly concerned about the unfair and unjust redistribution of benefits and burdens that result from the administration of this outdated statutory immunity. The advantage, benefit, and political influence have become concentrated in special interest groups that effectively unite to form a powerful majority that can very effectively defend and protect their advantaged status. On the other hand, the disadvantages, burdens, and lack of political influence are also concentrated into a small and shrinking minority that is increasingly dispersed and helpless to rectify their situation and typically, eventually, and consistently, sell out or capitulate to their majority competitors.
Similarly, dissenting Justices James Clark McReynolds and Pierce Butler together stated that: “A cursory examination of the statute shows clearly enough the design to allow a [regulatory agent] to prescribe according to [its] own errant will and then to execute. This is not government by law but by caprice. Whimseys may displace deliberate action by chosen representatives and become rules of conduct. To us the outcome seems wholly incompatible with the [constitutional] system under which we are supposed to live.”  During my 30 years with the dairy industry, it has also become increasingly evident that industry representatives and the regulatory agency responsible for the administration of the statute have become captured by the very majority (handlers and pooled producers) that was originally intended to be regulated.  Truly, in effect, well-intentioned whimseys have displaced deliberate action by chosen representatives and now prescribe and execute rules of conduct that are wholly incompatible with constitutional principles under which we are supposed to live!
As I have personally witnessed these unjust economic consequences resulting from this antitrust exemption, my personal integrity has demanded that I become an increasingly outspoken competition advocate.
Even more importantly, I have become increasingly convinced that a gradual and systematical restoration of free-market competition will actually benefit both the pooled majority and the non-pooled minority.
Empirical evidence shows that a restoration of free-market competitive pricing to our dairy industry would result in a decrease in fluid milk prices and a simultaneous increase in manufacture milk prices. Since manufactured milk products make up the vast majority of U.S. milk utilization to both pooled producers and the non-pooled minority, producers in general will receive more revenue from market-oriented pricing.  Pooled producers would also be freed from the costs associated with inefficient pooling compliance and administration.
Most importantly, all U.S. milk producers would finally be paid the true market value of their milk production.  Competition will minimize profiteering and the costs of transportation, processing, and marketing for all locations and circumstances while still assuring that all producer milk revenues are maximized. Finally, the restoration of free-market competitive pricing will maximize resource allocation and most appropriately position all U.S. milk producers and processors to successfully innovate and compete in both local markets and the ever-expanding global marketplace.
Therefore, I respectfully request and specifically ask that you:
1. Investigate and determine whether the present conduct that is now protected by the AMAA antitrust immunity could, in fact, be a violation of antitrust law.
2. Reinvestigate and determine whether the revenue redistribution that takes place monthly through the producer-settlement fund is still considered constitutional in today’s milk marketing environment and whether changes in technology, competitive forces, or economic learning have rendered this immunity completely unnecessary and obsolete.

3. Carefully weigh out and determine whether the claimed direct and indirect benefits, if any, outweigh or trump the burdens and costs associated with this antitrust exemption to society in general and to aggregate producer and consumer welfare.

4. Require those who request to maintain and preserve or defend the AMAA antitrust immunity to fully justify and demonstrate by sound evidence that; 1) milk prices are indeed less volatile and more stable than free-market competition could accomplish; 2) there is no less restrictive alternative to this exemption; 3) the immunity does not create, protect,  or insulate (freedom from antitrust compliance and litigation risk) specific special interest groups (thus contributing to the concentration of market power and its adverse affects).

5. Seek out and consider ways that this statutory exemption may be amended to include a sunset provision that will gradually phase out the exemption, restore free-market competition, and eventually eliminate the associated economic regulation.
6. Seek out and consider ways of temporarily assisting producers that may be adversely affected by the transition from a regulated marketing system to a market-oriented marketing system.
Sincerely and respectfully submitted by Randal K Stoker
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