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Background

As a result of several problems facing the agri-food system the Secretary of Agriculture and the U.S. Attorney General have requested written comments on competition issues in the agriculture industry.  Over time, the agri-food system has become more industrialized, more specialized, more integrated and more managerially intensive (Paarlberg et al, p.2).  These forces in turn, have increased the potential for anti-competitive behavior.  This paper discusses antitrust and agricultural cooperatives with an emphasis on marketing cooperatives.  Of particular importance will be the role of the Capper-Volstead Act and the ability of cooperatives to negotiate prices that are significantly greater than the cost of production.
A marketing cooperative is a group of producers who collectively sell their output to a buyer or several buyers.  One definition of a farmer cooperative is “a corporation or association organized for the purpose of rendering economic services without gain to itself, to shareholders or members who own and control it” (Barnes and Ondeck).  In this respect it differs from an investor owned firm where firm earnings and profits are of critical importance.  Farmer owned cooperatives have been in existence in the U.S. since at least 1810 (Tweeten, p.75).  Cooperatives are especially prevalent in the dairy and fresh produce sectors of the agricultural economy.  This is due to limited ability to store these commodities.   In order for these commodities to maintain their quality and value, both for the farmer and the consumer, they need timely access to markets.

A cooperative is an example collective action.  As such, it needs exemption from antitrust prosecution.  The Capper-Volstead Act provides for limited exemption from antitrust legislation.  Despite this exemption, the long term ability of cooperatives to set prices above the cost of production is severely limited.  This is due to the structure of cooperatives; a cooperative is made up individual firms each of which will have strong incentive to increase output when prices are high.  This increase in output will put downward pressure on prices.  Cooperatives, even if they are successful in setting high prices in the short run will not be successful in the long run.  
The role of cooperatives may become even more important with the passage of time.  Price has become less important as a mechanism for coordinating the agri-food supply chain.  Contracts, strategic alliances, and vertical integration have become more important (Vollrath, p.4).  Cooperatives are a natural way for farmers to engage in these activities as other firms in the agri-food system have grown in size.

Capper-Volstead
The first effort to provide antitrust protection to farmer cooperatives was in Section 6 of the Clayton Act of 1914 which stated that “nothing contained in the antitrust laws shall be construed to forbid the existence and operation of labor, agricultural or horticultural organizations” (Barnes and Ondeck).  The act did not outline what a cooperative could or could not do.  This is the purpose of the Capper-Volstead Act.
The Capper-Volstead Act allows farmers to organize to form a single bargaining agency for its members.  Senator Capper stated that the purpose of the act “is to give the farmer the same right to bargain collectively that is already enjoyed by corporations” (Barnes and Ondeck). To obtain protection under the Capper-Volstead Act, the following conditions must be met:
· The cooperative must be operative for the mutual benefit of its members provided they are farmers.

· At least 50 percent of the produce handled by the cooperative must be produced by farmer members.

· Either one of the two following must be met:  one member one vote or alternatively, the dividends paid to members must not exceed 8 percent per year (Volkin, pp.2-3).  
While the 8 percent limit was probably useful in 1922, it is likely too low in the current and recent economic climate.  There are many other investment options that pay in excess of 8 percent.  This cap may restrict a cooperative’s ability to raise capital.  The issue of raising capital may be one reason why some farmers have become more interested in forming Limited Liability Companies (LLC) and other business forms (Cook and Chaddad, p.1253).  However, cooperatives do not pay corporate income taxes (Petraglia and Rogers, p.3).
Section 1 of the Capper-Volstead Act exempts from antitrust laws.  Section 2 of the act states what a cooperative cannot do.  This includes restraint of trade (Barnes and Ondeck).  
Capper-Volstead does not give blanket protection to antitrust violations.  For example cooperatives that engage in predatory practices, price discrimination, restricts members’ output, coerces competitors or customers, colludes with third parties to fix prices, and combines with other firms to substantially lessen competition would be subject to prosecution under current antitrust laws (Volkin, p.3).  Furthermore, while a cooperative can enter into an agreement with another cooperative, its ability to enter into agreements with investor owned firms is limited.   Agreements with investor owned firms are subject to antitrust laws (Barnes and Ondeck).  One unique aspect of the Capper-Volstead Act is that potential violations are the responsibility of the Secretary of Agriculture.
If anything, the farmer’s need for collective bargaining has increased with the passage of time.  The level of concentration has increased throughout the agri-food system.  Farmers in many parts in the country have fewer and fewer buyers of their commodities potentially putting them at a disadvantage.  Partially as a response to this, cooperatives have also grown in size, and many have become vertically integrated, processing their members’ commodities.  A critical role cooperatives play is that of a guaranteed outlet for their members output.
Implications
Legally cooperatives have the ability to fix prices and dominate a given market (Barnes and Ondeck), provided they do it through cooperative selling.  Practically this is all but impossible.  A cooperative that is successful in setting high prices and controlling its market sows the seeds of its own downfall.

At least four reasons have been identified for the inability of cooperatives to set prices at an artificially high level for an extended period of time.  These include:  (1) the ability to leave the cooperative (2) the existence of nonmember producers in the market (3) the lack of control over member production (4) in some cases producers can hold back their produce from the cooperative (Petraglia and Rogers, p.5).

Of these factors the third is perhaps the most important.  A cooperative is a firm with a dual purpose, it has to meet the needs of its member farms while also dealing with the environment it finds itself (Soboh et al, p. 466).  Individual members may have an incentive to increase their output, an incentive that would be exacerbated if the cooperative were able to negotiate prices that result in supra normal profits.  As a result a cooperative is not likely to be successful in negotiating excessively high prices in the long run.  Increased production by both members, in the case of open cooperatives, and nonmembers will lead to a glut on the market and a price collapse.
Even if a cooperative attempts to control their members output, as is sometimes the case with some New Generation Cooperatives, are not likely to be successful in establishing and maintaining excessively high prices.  This is mostly due to point (2) above, but the other points outlined above also pay a role.  Nonmember producers will increase their output putting downward pressure on prices.   Despite the size of some cooperatives in some commodity markets and their ability to negotiate prices, they are not able to exercise monopoly power. 

To summarize, cooperatives pay an important role in the agri-food system.  They allow farmers to negotiate on behalf of their farmer members, and insure that buyers of agricultural commodities do not exercise excessive power over farmers.  The Capper-Volstead Act makes it possible for cooperatives to carry out its role.  The very nature of cooperatives makes it difficult if not impossible for them to abuse the exemptions they receive from the Capper-Volstead Act.
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