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COMMENTS of the HONORABLE RONALD A. CASS
RE AGRICULTURE INDUSTRY WORKSHOPS:
Competition in the Seed Industry
_______________________
The following comments are submitted by Ronald A. Cass with regard to the workshops being held by the Antitrust Division of the U.S. Department of Justice and U.S. Department of Agriculture regarding the agriculture industry in the United States.  I do not work in the agriculture industry, am not representing the industry, and do not hold investments in the industry.  I am submitting comments in my individual capacity as someone who has taught and written about antitrust law and intellectual property law and who has on-going interest in the way law and policy develop in those fields.

For whatever assistance it might provide in evaluating these comments, I will start with just a brief statement of personal credentials.  I have taught law since 1976, including full-time positions at the University of Virginia and Boston University, where I served as Dean of the School of Law from 1990-2004 and was the Melville Madison Bigelow Professor of Law.  I have held visiting faculty positions or lectureships at a large number of other universities around the world.  I also served as Commissioner and Vice-Chairman of the U.S. International Trade Commission, where I dealt with issues respecting the functioning of many different industries (including agriculture) and with intellectual property disputes. 
I currently am the President of Cass & Associates (a legal consultancy that has no clients in the field of agriculture and no interests connected with these proceedings), Chairman of the Center for the Rule of Law (an independent educational non-profit enterprise organized under Internal Revenue Code § 501(c)(3) and the laws of the Commonwealth of Virginia), Dean Emeritus of Boston University School of Law, a Senior Fellow at the International Centre for Economic Research, and a U.S. representative Member of the Panel of Conciliators for the World Bank’s International Centre for the Settlement of Investment Disputes.  I also am a Life Member of the American Law Institute and a Life Fellow of the American Bar Foundation, and I previously served as President of the American Law Deans Association, Government Member and Public Member of the Administrative Conference of the United States, Chairman of the American Bar Association’s Section on Administrative Law and Regulatory Practice, and Rapporteur for a joint US-EU congressional-parliamentary task force on intellectual property issues.  
I have served as a consultant to the U.S. Department of Justice Antitrust Division and have been concerned with the development and application of the law for more than three decades, including antitrust law and intellectual property law, two subjects at issue in the workshops announced by the Departments of Justice and Agriculture.  In addition, I have arbitrated disputes concerning biotechnology, intellectual property, and commercial matters, providing some additional insight into the subjects for these workshops. The comments below are my own and do not necessarily represent the views of any of the organizations I hold positions in or have affiliations with.

____________________

Request for Comments.   
The U.S. Department of Justice and U.S. Department of Agriculture have requested public comment on competition and innovation in “the seed and biotechnology industry” to help inform officials in these departments in deciding whether to take any regulatory action and, if so, what action to take.  
From the vantage of one who is concerned with antitrust law and policy, there are several important points to keep in mind.  
Industry Definition.

The first is a simple definitional matter.  Although the request for public comment refers to “the seed and biotechnology industry,” it is more accurate to think of a seed industry and a biotechnology industry as separate fields of business.  There is, of course, overlap, as advances in seed technology have come from incorporating biotechnology innovations into the development of improved seeds with new and desirable traits.  The firms that produce seeds, however, do not all invest in those innovations, and the set of firms that invest in biotechnology substantially exceeds the number that produce biotechnologically improved seeds.  There are hundreds of independent seed companies and thousands of firms in the biotechnology industry, which has experienced extraordinarily rapid growth in a very short time.  The large number and rapid expansion of biotechnology firms creates a potential for seed companies to draw from many different research streams to create potential improvements to their products as well as to collaborate with other firms on research with promise for the seed industry.  While some highly successful seed-producing firms have invested in their own efforts to harness biotechnology for product improvements, the widespread availability of other biotechnology research enterprises provides a far larger universe of resources. 

In a sense, this might be a very small point.  The public announcement’s phrasing might have been arrived at quite casually, without any intention to define the field of inquiry as the point of overlap between seed firms and biotechnology.  In that case, there might be little to be gained by laboring over discussion of the scope of the two industries. 
If there has not been thought about the precise focus of the Department’s inquiry or if the phrasing in the announcement was intentional, however, the point about industry identity could be quite important, as the definition of markets for antitrust purposes, and the references to industries that produce goods for those markets, can drive outcomes in antitrust analysis.  It would be unfortunate for the Departments to start off with the assumption that the only question is the relationship among firms that operate in both the seed industry and the biotechnology industry or among those firms and their customers.  That would almost certainly narrow the focus sufficiently to miss a great deal of what is happening in both fields and would risk dramatically understating the degree of competition in both the seed industry and the biotechnology industry.  The analogy would be to ask not what is occurring in the automobile industry but instead to ask what is happening in the industry of firms that produce automobiles with Ford engines – while cars bearing the Ford label aren’t the only ones that have Ford engines, there are plenty of competing cars with other engines.  The Departments should be careful to look at the full set of enterprises that are competing for business and are producing the inputs to that competition.
Competition in the Seed Industry.  
In light of the expressed interest in looking at the nature of competition in various aspects of U.S. agriculture, the starting point for inquiry in this particular portion of the workshops should be a focus on the nature of competition in the seed industry.  One element in this inquiry is the number of seed companies.  There are 200 or more companies that produce and sell seeds to U.S. farmers, with thousands of product varieties available in each major seed category.  The presence of so many firms and so many seed varieties suggests that this is a market catering to many different interests, from the mass market to the tailor-made.  That in itself suggests a highly competitive industry.  
Further, the presence of several very large players in the industry also suggests a high degree of competition.  The industry includes major companies such as Dow, Bayer, DuPont, Monsanto, and Syngenta, each of which is a multi-billion dollar enterprise operating in global markets.  To the extent that there is any concern about the prospect of a single firm dominating the field, the presence of a group of such large corporations, each betting that it can profitably compete in the industry, is a positive datum about the state of competition.  This is not an industry in which major firms appear to have concluded that competition is not fruitful, abandoning the field to a single player.  Far from it, highly profitable and well-capitalized businesses have concluded that it is an industry in which many firms can prosper.  In addition, despite the fact that the top companies have a substantial joint share of the market, the first and second leading seed firms have reasonably close market shares, which again is consistent with substantial market competition.  
A word of caution should be offered here.  Neither the number of firms in an industry nor the market share of the leading firm (or firms) in themselves can be taken as a reliable indicator of the degree of competition in a market.  While markets with substantial numbers of competitors, and especially numbers of large competing firms, are almost invariably competitive, the absence of those indicia of competition is not conclusive as to the nature of the market.  For example, some markets with very few firms and high concentrations are highly competitive, as those firms battle fiercely for sales and substantial shifts in firms’ market share can occur quickly with changes in their (or their competitors’) products.  The continued presence and continued investment of firms in the market, and the nature of the products and of demand for them, are better indicators of the degree of competition in the market.  The logic of the way in which markets function and the firms in the market behave, in other words, is more likely to be informative than the numbers standing alone.  That is true in large part because numbers, such as the number of firms, their market shares, or synthetic constructs like the Herfindahl-Hirschman Index, are highly dependent on assumptions about the shape of the industry, framing choices behind the numbers.  That said, the other data here also suggest a very competitive industry – the indicators of competitiveness, in other words, are cumulative in this instance.
As noted, another element that is critical to evaluating the industry is the nature of the product and of the way it is used.  By its very nature, seed is not sold as a one-time investment or even a once-in-a-while investment; it is purchased each year, with farmers deciding what seed of what variety from what source they want to plant in what quantity.  Some technologies have been argued to require antitrust or other regulatory scrutiny because they present a special problem of “lock-in.”  The idea is that once a firm commits to a product in an industry with lock-in potential, the purchaser is effectively disabled from switching without incurring high costs (for example, because it must convert massive amounts of data from one storage format to another).  In sharp contrast to the lock-in picture, the seed industry is characterized by exceptionally high fluidity.  Planting one seed variety does not prevent farmers from switching to a different one the following planting season and then switching back the season after that or choosing yet another variety.  Changes of this sort in fact happen, which is why seed companies invest heavily in marketing to farmers.
Both logic and data, then, indicate an industry with a very substantial amount of competition.  
Misleading Analysis: Intra-Platform Competition.
One entity that has weighed in publicly on the industry, the American Antitrust Institute, has recommended a different approach to assessing competition in this industry.  A report on “transgenic seed platforms” prepared by the Institute claims that “inter-platform” competition is not feasible, so analysis of competition in the industry should be conducted by looking at intra-platform competition.  The simple version of this is that the report recommends looking only at competition predicated on a single firm’s work and products.  The report’s assertion is flawed in two critical ways.  
First, it ignores the actual dynamic of competition in the industry.  There is clear competition between different brands of seed built on the innovations of various industry members as well as between genetically-modified seed and seed that has not been genetically modified.  Different seed types are not perfect substitutes, and there are some seed types that are clearly quite different in their impact on other necessary inputs to growing crops.  For instance, genetically modified seeds that dramatically reduce the investments needed for fertilizer, labor for plowing, etc., can command a far higher price (reflecting the reduction in other costs that can be achieved using these seeds).  That does not, however, mean that the different seed varieties are not competing vigorously with one another with serious implications for pricing and other sales terms.   How much of a premium one seed type can command over another depends critically on the cost differential in inputs and quality differential in outputs the seed type generates.  That is the nature of competition in many different fields; the products competing are not identical, but the competition is very real.  

Second, by narrowing the competitive inquiry to only transgenic seeds and only one source of transgenic seeds, the report creates an unreasonable, artificial industry with implications directly at odds with the nature of intellectual property rights and innovation.  The suggested definition looks a lot like the hypothetical example (discussed above) of examining a market composed only of cars with Ford engines.  This departs from reality in pretending that there is no competition between those cars and cars with engines from other makers.  That is the same as pretending that there is no competition between different sorts of seeds (let alone genetically modified seeds).
Beyond that, the single-firm focus implies that firms that innovate, creating new products based on their investments in research and development, should stand on no different ground respecting those innovations than other firms that wish to use them.  This approach is completely contrary to the understandings that support our intellectual property laws.  The report would have been more forthcoming if it had simply announced its conclusion that a leading firm should not be allowed to profit from its R&D, or at least should be subject to some form of regulation to restrict returns from its investments.  While much in the report is of this genre, covering strained conclusions with peculiar jargon and highly selective data, this particular assertion is especially dangerous if taken seriously as a starting point for antitrust analysis.
Preserving Innovation Incentives.
American intellectual property laws are rooted in recognition of the relationship between protecting the fruits of creativity and innovative activity and encouraging the flowering of our creative genius and securing the benefits of innovation.  That relationship is expressly made the underpinning for our Constitution’s grant of congressional power to create federal rights in patent and copyright.  The set of intellectual property rights that has evolved has prompted an enormous outpouring of creativity, with American firms leading creative fields like entertainment, software, and many other sectors.  Although R&D efforts are spread broadly throughout the global economy, American firms’ investment in R&D dwarfs the investment of firms in other nations, another reflection of the success of U.S. intellectual property protections.  In addition, the support for innovation helps our economy.  Parts of the economy that are R&D-intensive have been growing at a rate more than double that of the economy as a whole and contribute to our export markets at rates that are roughly triple their share of the economy.  

Strong protection for intellectual property under our laws revolves around the grant of exclusive rights to exploit the fruits of innovation and creativity.  In the patent realm, the critical right that follows from a patent grant is the right to determine who will be licensed to use a patented process or produce a patented product and to set the terms on which licenses are granted.  That is the key feature of patent law, repeatedly recognized by our courts.  It is important that any inquiry into the operation of the seed industry – or any industry – be sensitive to the need to maintain the integrity of the patent system.
At times, antitrust inquiries have seemed to take approaches at odds with the basic premises of intellectual property law.  So, for example, judicial pronouncements for a time seemed to accept the argument that a patent invariably confers monopoly power and, therefore, that restraints on its use to tie patented products to other products were legitimate.  In 2006, the U.S. Supreme Court confronted that question directly in Illinois Tool Works Inc. v. Independent Ink, Inc., 547 U.S. 28 (2006), and held that the older statements were incorrect, that a patent does not of itself confer monopoly power, and that courts need to be especially careful not to use antitrust law in ways that conflict with intellectual property law.

For purposes of the Departments’ inquiry into the seed industry, there are two lessons to draw.  The first connects back to the report referenced above, which asks for an inquiry into a market limited to the innovative work of a single company (the creation of a single transgenic platform).  Framing the inquiry that way misleads in suggesting an artificially narrow market (as already noted).  It also necessarily suggests that patent holders should not be able to control their own patents but instead should be required to ensure that their competitors have equal access to their innovations and compete on an equal footing.  Any such suggestion is directly at odds with the intellectual property laws’ core grant to patent holders of the right to control use of their patents.   
The second lesson is that no matter what market definition is used or what is the primary focus for the workshops, the Departments should take care to frame antitrust analysis and policy initiatives in ways that reduce, not increase, tension with intellectual property laws.  The basic undertakings of intellectual property laws were extended to some plant varieties in the 1930s and to most others in 1970, with the Supreme Court subsequently making clear – in Diamond v. Chakrabarty, 447 U.S. 303 (1980), and J.E.M. Agricultural Supply, Inc. v. Pioneer Hi-Bred International, Inc., 534 U.S. 124 (2001) – that novel genetic modification of plants and selective plant breeding that met standard utility patent requirements were entitled to the full range of protections under the patent law.  Those decisions helped prompt a striking increase in investment in genetic improvement to seed and the expansion of markets for genetically improved seeds.  As scholars such as Professors Jay Kesan and Andres Gallo found, the difference between strong patent protections in the United States and weaker protections in some other nations with similarly strong agricultural sectors explains differences in production and diffusion of biotechnologically improved seeds and plant types.
   
The rapid growth of demand for genetically modified seeds, especially in the United States, is evidence of the contribution that investments in innovation have brought to the seed industry.  The premium prices for certain genetically modified seeds similarly attest to the value attached to these innovations, as those prices reflect the difference the seeds make in productivity and reduction in other costs for crop production. 
Predictably, here as in other economic sectors, strong investment that has produced successful innovations has also induced other firms to invest in innovation.  The seed industry appears to be characterized today by vigorous competition based, among other things, in rival companies’ investments aimed at generating new products with the most useful and most valuable traits.  That largely accounts for the presence and the investments of the largest and most successful participants in the American seed industry.
Of course, as in other areas where there is substantial investment in intellectual property, there will be conflicts over license terms or over infringement allegations.  These are not a reason for special regulation of the seed industry, as courts routinely are called upon in every field to decide such conflicts.  To the contrary, many of the high-profile disputes over patent licensing and infringement in this industry reveal that the major firms compete in a variety of ways, including not only investment in their own innovations but also in trying to make use of other firms’ successful innovations (including licenses that are granted for aspects of patented innovation by one company to other competing companies and efforts by the licensed firms to create other products using the technology – which can lead to contract disputes over whether a given use was within the license terms).  
That last form of competition should not be treated as if it creates a new industry (one built on the “platform” of the licensed innovation) or a reason for rewriting the intellectual property laws.  If other soft drink companies wanted to license Coca-Cola’s formula in order to improve their own products, that would not be a reason to deny protection to Coca-Cola’s intellectual property or to view the soft drink industry as the industry narrowly defined as Coke and products built on the Coke formula.  That approach would weaken incentives to invest in innovation and also would create perverse incentives respecting licensing – it would make firms less willing (not more) to allow competitors access to aspects of their innovative technologies.  
Along the same line, the Departments’ inquiry into competition should not be cast in a form that makes firms justify their licensing strategy or pricing for innovations.  While inquiries into misuse of intellectual property rights are not prohibited, government agencies should be especially careful not to undertake such inquiries unless there is clear evidence of serious and systemic problems – evidence that would be dramatically different from the picture of the seed industry that emerges from even a relatively cursory examination.  Starting from a position of suspicion regarding an enterprise inevitably creates reasons for businesses and those who fund them or interact with them to question the wisdom of continued investment.  Even when the ultimate resolution of the inquiry is positive, government inquiries that signal concern about routine licensing terms for successful innovators can discourage potential investments.  That undermines, rather than reinforces, the policies behind our intellectual property laws.
Conclusion.

There is natural concern whenever changes in market demand, in technology, or in supply conditions alter the prices or profitability of established businesses.  That may be particularly true with agriculture, which has both business and deep cultural connections that run through communities and families for many generations.  
Concern, however, even when sincerely shared by government representatives, does not equal a need for government action.  The changes that have taken place broadly across many sectors of U.S. agriculture as reported by the Government Accountability Office seem clearly to be responses to market forces and to the evolution of technology.
  That is specifically the case with the seed industry, where improvements in productivity have been driven by investments in genetic technology that allow substantial cost-savings in other inputs to crop production.  
Some businesses, not surprisingly, would be happy to constrain more successful rivals, and some farmers would be happy in the short term to have any action that promises lower prices for them.  These groups will earnestly seek some government action to address their interests, including invoking the antitrust laws.  But the antitrust laws are not designed to address those interests.  Antitrust is not intended to be a general cure-all.  Even if there were found to be less competition in the industry than some observers might like, that would not be a sufficient basis for supposing that antitrust laws would provide a vehicle for addressing that concern.  Instead, the antitrust laws are designed to address serious wrongdoing in suppressing competition and harming consumers.  There is nothing to suggest that this is the case in the seed industry, and much to suggest that the seed industry is a vigorously competitive and vibrant sector of the American economy that serves our economy and consumers well.  The Departments should be careful not to undertake intrusive inquiries that could reduce incentives to invest in innovation in this sector or weaken the industry.
____________________________
These comments have been submitted to the Legal Policy Section, Antitrust Division, U.S. Department of Justice, 450 5th Street, NW, Suite 11700, Washington, DC 20001, and also filed electronically at <agriculturalworkshops@usdoj.gov>.






� See Jay Kesan and Andres Gallo, Property Rights and Incentives to Invest in Seed Varieties, 8 AgBioForum 118-126 (nos. 2&3, 2005).


� See General Accountability Office, Agricultural Concentration and Agricultural Commodity and Retail Food Prices, available at http://www.gao.gov/new.items/d09746r.pdf.





