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Thank for this opportunity to provide comments on one of the most enduring crisis in agriculture – the unfair control by increasingly fewer and fewer giant companies over not only agricultural markets, but of the agricultural inputs themselves – the seeds and breeds, which are the foundation of our agricultural economy and the real basis for food security.

My comments are both personal, as a farmer, but also professional, as one who has spent the last 25 years evaluating agricultural policy and its impacts on the structure of our food system.

I do heartily welcome this historic opportunity for a full and open national dialogue about how we have come to this place, where farmers are increasingly relegated to renting

patented germplasm, where farmer contracts are increasingly predatory and secretive, where farmers have fewer real choices of who to sell their products or which seeds to chose, and where farmers as a class have no federal rights to negotiate fair contracts in association to achieve a modicum of protection and equity within the US legal, statuary and administrative systems.

I strongly urge this joint DOJ/USDA undertaking to view your charge in the broadest scope. To fully evaluate the state of concentration, consolidation and ultimate control by the few, we must look closely at a wide range of policy, market, legal, legislative and regulatory changes that have led us to this precipice.  

I urge your deliberations to include recommendations not only on how DOJ can do a better job of enforcing existing anti-trust violations, but to also determine whether additional powers are needed by DOJ to protect the public good. 

These deliberations need to also make both policy recommendations for Congressional actions, as well as fully empower USDA to play a more proactive and constructive role in defending the public good for open and competitive markets over and above the pressures of powerful interests of private corporate gain. 

This enquiry must also evaluate the international implications and impacts of this concentration on the lives of farmers and consumers worldwide. This may have originated here, but the impacts have been felt globally. No comprehensive assessment of concentration in Agriculture can be complete without this broader context.

This delicate balance between public good versus private gain has been fully crushed by a series of cascading policy, statutory, legal and the regulatory changes that have dismantled our fundamental social contract between farmer, government, and the American people. Nothing short of a major overhaul can begin to restore this balance.

This is, of course, not the first time that we have come to this place as a nation – the founding of the Sherman Act in 1890 was clearly embedded in this debate and was designed to protect open and competitive markets. However, no one could have predicted how fast and how far we could have strayed from these basic protections. 

Clearly, we are in need of a 21st Century version that reflects to new realities and challenges of our times. 

USDA, also to their credit, did make steps in this direction under Sec. Bergland, with the seminal Report, Time to Choose
 and Sec. Glickman’s report, Time to Act
, however neither of these useful beginnings materialized into fruitful reforms.

My comments are aimed at the broadest scope of enquiries and actions by DOJ, USDA and Congress, and I remain fully in support of the urgent need for real reform of dairy, livestock and poultry markets, contracts and the return of fair, transparent and open markets. I wish to focus my comments on the two central themes of;

· Loss of farmers rights,

· Loss of farmer and consumer choice. 

I do believe that much of my concluding recommendations can be important reforms for all agricultural markets.

As a farmer, and one who has come from a long line of farmers, just in my lifetime I have witnessed a historic and unprecedented shift from farmers as breeders and custodians of our global common heritage – seeds and animal breeds – to farmers as renters of patented germplasm. This represents a shift from a 12,000-year history – one, which, if not checked and quickly, is a recipe for the undermining of local food security worldwide.

We have shifted for example from saving, cleaning and selling soybean seeds in the 1970’s as a very important income stream for many family-scale farms, to a time now when non-patented soybeans are scarce and “brown bagging of seeds” is all but prohibited. Internationally, 1.4 billion farm families depend on farm-saved seeds for their survival. 

We, at RAFI-USA have been tracking some major trends in agriculture over the last 20 or more years - all of which have severely affected farmers’ rights and consumer choices.

First, I wish to enter into the record a book titled – Unnatural Selection, by Cary Fowler
, which carefully chronicles the slow demise of farmers rights to save seeds through short-sighted Congressional actions and pressure from special interest.  

Secondly, this must be coupled with the historic failure of DOJ and USDA to adequately protect farmers and consumers rights to fair markets from not only mergers within similar segments of the agricultural industry but cross-sector mergers between chemical and biotech, seed and agricultural input companies, which have been both vertically and horizontally merged and reflect a convergence of corporate agricultural control over virtually every aspect our of agricultural system.

We, first became alarmed in the late 1970’s when Mom & Pop seed companies were being purchased by what were then chemical and agribusiness companies, * (See attachment A).  Ten years later, in the late 1980’s with the emergence of the biotech start-up industry, we again witnessed not only the mergers of chemical companies into multi-national entities, but also the mergers of biotech, seed and chemical companies and by twenty years ago – we saw this trend grow into what has been dubbed gene giants, *(See attachments B1 and B2). Please refer to the new seed concentration report, Out of Hand, pages 13-15, also attached at the end of these comments, which now documents this seed owner consolidation trend now thirty years out. All of this has taken place without full public or transparent debate, scrutiny or evaluation of impacts on our structure of agriculture.

Thirdly, this trend must be also coupled with decline of federal and state funds to develop publicly-held seed varieties and animal breeds, which have been the backbone of our agricultural prowess and success. This trend was concomitant with the rise of Genetic Engineering of seeds, and the declining lack of farmers’ choice to non-GE seeds for the most common fields crops of corn, cotton, soy and canola. I also submit – Summit Proceeding of the US Seeds and Breeds for the 21st, * (See attachment C), as documentation of this public plant breeding crisis and its affect on farmers’ choice.

Fourthly, this lack of financial or targeted support has also led to the decline of one of our most valued institutions – the Land Grant System – and has placed them in the very vulnerable position of accepting monies from the very companies that have monopolized our seed industry. This has effectively silenced an otherwise very vocal and historic defender of the public good. I submit for the record, an Atlantic Monthly article entitled The Kept University, * (See attachment D), as documentation of this trend, as well.

Fifthly, we have also documented the decline of farmer’s rights - rights to fair contracts, rights to save seeds and rights to collective bargaining for fair prices.

The poultry contract has become synonymous with predatory contracting, but with the advent of GMO seed contracts even the notorious poultry contracts have been eclipsed.

I submit the Farmer’s Guide to GMO’s, * (See attachment E), as documentation of how far fair contracting has veered and why reforms are urgently needed. This increasing control over the seeds through patents and the increasing control over farmers rights through contracts has led to unprecedented seed price increases to farmers, which clearly demonstrate the linkage between lack of fair competition and price gouging.

The final trend I bring to your attention is the Supreme Court decision to patent seeds and the thus far Congressional failure to debate and weigh-in on this historic decision. This single Congressionally un-challenged decision has effectively created monopolies of seeds by the seed monopolies. This DOJ/USDA inquiry should open up the much needed public debate about whether seeds should indeed be allowed to receive patents or whether the intent of Congress is that the existing Plant Variety Protection Act is adequate to reward innovation while preserving farmers rights, *(See attachment F).

Of course no whirlwind tour of agricultural concentration can be complete without a strong word on the mostly invisible yet powerful roles of campaign financing and corporate lobbyists, and how the use of the “revolving doors” have played into maintaining and protecting this concentrated status quo. These areas must also be rectified if we are to be “made whole” again. While welcomed, recent governmental decisions to ban corporate lobbyists from USDA advisory boards are not sufficient and should be extended to campaign financing and governmental appointments.

In conclusion, I wish to support and submit the following recommendations from the newly published report, Out of Hand, *(See attachment G), for establishing the needed scope and breadth of actions necessary to restore equity, justice and fairness to our agricultural system.

The Department of Justice should closely examine anti-competitive conduct in the industry.
Biotechnology firms have merged with or acquired a significant number of competitors, and though some have drawn antitrust scrutiny, no meaningful action has been taken to deal with anticompetitive players. Farm commodity prices are falling and will not sustain escalating seed prices, which continue to put these firm’s primary consumers – the American farmer – at a disadvantage. Independent seed companies say that the licensing agreements they sign to access GMO traits unreasonably restrain competition. Because independent seed companies are important distribution channels for new seed varieties, this market needs to be protected from predatory practices. 

For all proposed and pending mergers that could result in further concentration of the seed industry, the DOJ and U.S. Department of Agriculture (USDA) should establish a public, consultative process that assesses how the merger will impact the structure of agriculture. This assessment should be made public with ample opportunity for public comment prior to any governmental action on the merger. 

Furthermore, antitrust law must be enforced when there is evidence of anticompetitive conduct. If the DOJ determines that anticompetitive conduct exists as a result of concentration in the seed industry, it should use all remedies at its disposal through the Sherman Antitrust Act of 1890 and Clayton Antitrust Act of 1914 to eliminate those anticompetitive practices. U.S. farmers deserve an open and fair marketplace that encourages innovation and provides a variety of seed options at competitive prices. 
Change patent law and establish Plant Variety Protection Act as sole protection

By establishing the PVPA as the sole means of intellectual property protection over plants, farmers could regain the right to save seed and the right to choice, as plant breeders would have better access to plant genetics that are currently off limits to innovation because of patents. This is consistent with the original Congressional intent in enacting PVPA.  Patent rights were only afforded through the Supreme Court decision in J.E.M. Ag Supply, Inc., et.al. v. Pioneer Hi-Bred International, Inc. 122 S. Ct. 593 (2001) where the majority opinion in a split Court decision determined that Congress had not adequately expressed sole authority in the PVPA, but this Supreme Court decision did very importantly leave the door open to future Congressional action that should now clarify that original intent. 

Change the Bayh-Dole Act (Patent and Trademark Law Amendments Act) 

The Bayh-Dole Act as applied to seed patenting and agricultural innovations should be re-evaluated and reformed to prohibit mandates for seed patenting and exclusive licenses relating to technologies and innovations developed through publicly funded research because such patents and exclusive licenses are reducing farmer choice, reducing researcher access and directly contributing to the increasing trend of monopoly power, higher prices and/or other anti-competitive practices. 

Rebuild public plant breeding and public cultivar development programs  

Public universities and farmers have historically produced much of the conventional seed supply for major field crops, yet many public programs have become increasingly dependent on the biotechnology industry for major financial support as the publicly funded options has been allowed to dwindle. This has been compounded through pressures from the Bayh-Dole Act and Supreme Court decisions on plant patents. Congress in recent 2007 Farm Bill legislation has prioritized public cultivar development as a major capacity restoration focus for USDA. Now is the time for USDA to make this major re-commitment to reinvigorating our public breeding and public cultivar development programs so we can ensure that the needs of farmers and the general public are met and that research is conducted in an open and honest way. This is the most effective way to increase consumer choices and options. Allowing this growing erosion of capacity and funding to bring new public varieties to fruition is increasingly irresponsible; especially during this period of global climate change.

Remove the restriction on research from licensing agreements

Independent research relies on access to protected products for purposes of innovation and information sharing. Farmers deserve to know which varieties perform best under specific conditions. Patent owners should not have the power to prevent performance and safety testing of their products. Removing this restriction from licensing agreements would reduce fear within the public breeding community that companies will prohibit research – or file lawsuits – if protected plants are included in lab and field research.
Enact farmer contract reforms and establish a federal “Farmer Protection Act” 

The 2007 Farm Bill took some of the first steps toward restoring fair contract rights for farmers, however GE crop seed licensing agreements for farmers remain some of the most predatory contracts in the industry. Restoring fully the federal rights of farmers to negotiate fair contracts, including explicitly the right of farmers to negotiate collectively, would greatly contribute to restoring a fair and open playing field and better ensure future competitive and transparent market behaviors. Several states have also introduced bills that aim to level the playing field in patent infringement investigations and protect farmers’ privacy and property rights. These state initiatives have had mixed success, yet together the efforts signal a real need and important momentum for federal legislation.

A federal Farmer Protection Act would protect farmers targeted with patent infringement allegations in four ways, ensuring that (1) the venue and choice of law is the state where the farmer resides; (2) an independent third party participates in patent infringement investigations; (3) farmers aren’t held liable for patent infringement when small amounts of GE content is discovered on their property and the presence provides no economic benefit; and (4) the manufacturer of GE crops is held strictly liable for economic damage caused by contamination.

In conclusion, please take this broadest scope of enquiry; including both the critical international context, as well as pursuit of the above outlined multi-pronged assessment.

This may well be our best opportunity for implementing this restoration of the government’s fundamental responsibilities of protecting the public good in agriculture. 

Thank you for initiating this national and transparent dialogue over these issues that are daily affecting farmers and consumers worldwide.

If I can be of further assistance, please do not hesitate to contact me.

Sincerely,
Michael Sligh
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