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Legal Policy Section 
Antitrust Division 
U.S. Department of Justice
450 5th Street, NW, Suite 11700
Washington, DC 20001
Comments Regarding Agriculture and Antitrust Enforcement Issues in Our 21st Century Economy

 On behalf of the Northeast Organic Dairy Producers Alliance (NODPA), I would like to submit comments for the 2010 Department of Justice and USDA hearings. NODPA is the largest organic dairy farmer organization in the country with a membership of eight hundred and thirty six organic dairy farmers in the Eastern US. NODPA’s mission is to “enable organic dairy family farmers, situated across an extensive area, to have informed discussion about matters critical to the well being of the organic dairy industry as a whole.” NODPA is not aligned with any one processor or cooperative and therefore is able to represent the views and needs of many different farmers.

Thank you for this opportunity to provide comments as a first step in this sorely-needed process to address concentration of ownership in American agriculture. We plan to attend the workshop in Madison WI on June 7, 2010 to speak on behalf of organic dairy farmers.

 

It is critical that these hearings address the broad implications of anti-competitive practices that dominate the growth of organic dairy. A combination of vigorous enforcement, regulation, and legislation will be needed to restore competition and level the playing field. 

Currently the organic dairy industry, from field to grocery store shelf, essentially belongs to a handful of companies. As a result, fair contracts are difficult to negotiate, and farmers' and consumers' choices are increasingly limited. The problem is worsening.  

The effects of concentration are widespread, from organic milk procurement to milk processing and available retail markets for organic milk.

 

· Organic dairy farmers do not have the explicit legal right to bargain collectively, which they need in order to level the playing field and negotiate fair contracts or cooperative agreements. The procurement of organic milk is now concentrated within two national companies, Cooperative Regions of Organic Producer Pools (CROPP) and Horizon Organic, leaving new entrant and existing organic dairy farmers with no choices to whom they sell their wholesale milk to. Also there are fewer opportunities to start small scale processing ventures with the concentration of processing, distribution and shrinking space on the dairy shelf for organic milk.

· While the costs of dairy inputs are rising, the prices farmers receive have fallen and the values of their collateral assets (land and livestock) have fallen. The consolidation of the beef industry directly affects dairy farm profitability as the price for cull cows and surplus calves is dictated by a few processors. The price organic farmers receive for their milk is not determined by costs of production or return on investment, or, on a living wage that enables families to afford health insurance. The most recent transition from a stable pay price to imposing quotas and production caps has caused severe hardship, especially to young farm families who have just financed their transition to organic. Currently the organic pay price is determined in two distinct ways, depending on the company:

1. Horizon Organic, the market leader, whose parent company is WhiteWave Foods, a subsidiary of Dean Foods, negotiates confidential contracts with individual farmers. The inadequate resources that farmers have to negotiate with a large conglomerate are compounded by a confidentiality clause that restricts farmers’ rights to share information with fellow farmers and trade associations. The current surplus situation has enabled the company to impose more restriction on farmers who have no choice but to accept the terms that may be unfavorable to them in the long term.

2. CROPP has a membership agreement that details the conditions for procurement and the farmers’ equity contribution. It's Mid-west based board consults with its cooperative management executives and regional farmer committees before determining the national and regional pay prices, approve production levels, and set production quotas.  The Board of directors has final responsibility to adjust pay price as needed to protect the vertically integrated company and the brand in the marketplace.  
· These contracts with organic dairy processors leave farmers with little financial or legal control over their situations and take away their right to privacy. In 2005, HP Hood and Stonyfield entered the organic dairy market with many contractual promises and high expectations. Over four years HP Hood expanded its supply pool to over 300 farms nationally, purchasing other companies in the process. On 6/08/2009 HP Hood announced that starting 7/1/2009 they would unilaterally amend their contracts with farmers
; changing the price farmers were paid from a simple base price to an organic utilization price that would vary monthly and increasing the quality standards for accepting milk. Most farmers were given little choice but to sign the amended contract immediately or risk not having their contract renewed. Farmers that complained or organized against the new contract were not offered a renewal of their contracts. Some of the farmers who had invested in transitioning to organic dairy specifically for HP Hood/Stonyfield did not have their contracts renewed. A high proportion of these farms were small family farms and many were Amish farms in Michigan and the Midwest. Recently, CROPP assumed the obligations of the procurement contracts between HP Hood and organic dairy farmers. CROPP gave farmers the opportunity to continue to sell their organic milk at least until their contract expired. Without this opportunity many farmers would not have a market for their organic milk. Currently farmers have no simple and economically feasible recourse in law to these contract changes that affect the economic viability of their farms. 

· The Packers and Stockyards Act prohibits unfair practices in the poultry industry, but it is rarely enforced because enforcement authority is split between the USDA and the Justice Department.  These unfair practice protections do not extend to organic dairy farmers.

· Lack of competition and tacit collusion between the organic dairy companies restrict farmers' options and opportunities. Organic dairy processors have an ad hoc organization that at times advocates for their interests. It is evident from the similarity in pay price to farmers from 2005-2008 that this collusion extended to the price paid for raw milk.
 It is also evident from the attached letters that the processors acted together to slow the progress of regulations that were supported by farmers and that would level the playing field for all organic dairy farmers.
 

· Organic dairy farmers who were encouraged to transition to organic dairy production by companies then had their contracts arbitrarily cancelled are not able to recapture their initial investment in transitioning to organic production, which averages $50,000 per operation but can be as high as $250,000.

 

Farmers and consumers deserve an open and fair marketplace. Family farmers, independent companies, and public research are vital to the future of organic agriculture. These hearings can be an important step as the Justice Department and the USDA work to restore fairness and competition. Please accept these comments and additionally, use them to establish the scope of your upcoming hearings.

 

Sincerely,
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Ed Maltby

Northeast Organic Dairy Producers Alliance

Executive Director

 

� Attachment A: Sample contract with Horizon Organic


� Attachment B: Letter from HP Hood to its farmers


�	 Attachment C: Pay Price analysis


�	 Attachment D: Letter to USDA Secretary





30 Keets Rd, Deerfield, MA 01342           Tel: 413-772-0444                  Fax: 866-554-94863       Email: ednodpa@comcast.net 
                                                         Website: www.nodpa.com 


