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                                                 P.O. Box 6486, Lincoln, NE  68506

                                                    Contact: Fred Stokes, 601-527-2459 tfredstokes@hughes.net

                                   Fax: 360-237-8784, Web: www.competitivemarkets.com
December 29, 2009

	The Honorable Eric Holder

Attorney General

U.S. Department of Justice

950 Pennsylvania Avenue, NW

Washington, DC  20530

	The Honorable Tom Vilsack 

Secretary, 

U.S. Department of Agriculture

1400 Independence Avenue, SW 

Washington, DC  20250


Dear Attorney General Holder and Secretary Vilsack:

The Organization for Competitive Markets (OCM) welcomes this opportunity to offer comments and suggestions concerning the upcoming joint DOJ/USDA workshops on competition and regulatory issues in the agriculture industry.  The following is offered for your consideration.

GENERAL:

Our domestic agriculture has been in a state of decline for several decades. America, the former breadbasket to the world, has since become a net importer of food.  The system of agriculture that has provided this country with abundant, reliable and affordable food and fiber has been crippled by government policy which has favored big and transnational business interests.  Deregulation, lack of antitrust enforcement, unfair foreign trade and policy which promoted, “get big or get out,” have brought us to an ominous situation.

Workshop # 1, March 12, 2010 – Issues of Concern to Farmers – Ankeny, Iowa

Seed: 

Farmers are caught in a squeeze between their escalating input costs and declining prices for their production.  Irrespective of declining crop prices, seed prices continue to increase. 

Quote from a 2008  DTN article:  

“Even the list price on seed corn will topple the $300 per bag barrier starting this fall, up about $95 to $100 per bag, or 35 percent on average, according to Monsanto officials who met with DTN and Progressive Farmer editors this week…For 2009, 76 percent of the company's corn sales will be triple stack, ‘so we think we can get the pricing right to show farmers the benefits,’ John Jansen, Monsanto's corn traits lead. ‘We can pass the red-faced test from the Panhandle of Texas to McLean County, Ill.’”
For a farmer who plants 1,000 acres of these expensive corn varieties, the cost per acre will increase from $82 to $123, or a gross increase of more than $40,000.  

We see increased seed costs as but one of the ill effects stemming from intense concentration and anticompetitive conduct within the transgenic seed industry.   We are reassured however, by the statement of Deputy Assistant Attorney General Phil Weiser with regards to the seed industry, that DOJ will; 
“evaluate the emerging industry structure, explore whether new entrants are able to introduce innovations, and examine any practices that potentially threaten competition.”

Action is urgently needed to deal with the apparent anticompetitive practices by the dominant firm and to restore choice and fair prices for farmers. 
Fertilizer: 
While concentration and rapid increases in fertilizer prices seem to have received less notice than the increase in seed prices, we believe the fertilizer situation portends grave danger for the future of production agriculture.   In 2008 there was a very large run-up in fertilizer prices.  Of particular concern is the price increase for phosphorous and potash.  Both of these mineral elements are vital to crop production and phosphorous is essential for animals as well. 

Wall Street Journal, May 27, 2008

“Fertilizer prices are rising faster than those of almost any other raw material used by farmers. In April, farmers paid 65% more for fertilizer than they did a year earlier, according to the U.S. Department of Agriculture. That compares with price increases of 43% for fuel, 30% for seeds and 3.8% for chemicals such as weedkillers and insecticides over the same period, according to Agriculture Department indexes.”

The transnational fertilizer industry is highly concentrated and appears to have special relief from antitrust restrictions via such measures as the 1918 Webb-Pomerene Act. The industry has experienced windfall profits since 2008 with Mosaic Fertilizer Corporation having an incredible 430% increase in profits from 2007 to 2008, and Potash Corporation of Saskatchewan chalking up an increase of 164% for the same period.   

There is reason to believe that the astronomical profits are due at least in part to price fixing.  Filed class actions allege that the producers of potash entered into a conspiracy to increase the price of that product.  Companies named in the actions include Agrium Inc., Agrium U.S. Inc., Mosaic Company, Mosaic Crop, Nutrition L.L.C., Potash Corporation Of Saskatchewan, Inc., PCS Sales (USA), Inc., JSC Uralkali, Rue Pa Belaruskali, Rue Pa Belarusian Potash Company, BPC Chicago L.L.C., JSC Silvinit and JSC International Potash Company. 

Some international price fixing cases have recently been settled. South Africa-based Sasol Chemical Industries Ltd. has agreed to pay 188.01 million rand ($22.7 million) to settle claims it participated in a cartel in the fertilizer industry.

The global reserves of phosphate and potash are finite and largely controlled by cartels who clearly will exploit their market power position.  An ample and affordable supply of fertilizer is vital to the future of agriculture and the food needs of our country.  We strongly urge that this issue be included in the Iowa workshop.  
 Market Concentration:
Like the livestock industry, market concentration and lack of competition have affected the row crop component of agriculture.  With the merger of Cargill and Continental Grain, international grain trade became largely controlled by three companies: Cargill, Archer Daniels Midland and Bunge. 

 There is ample reason to believe that grain prices are not reflective of market fundamentals or the dynamics of a competitive marketplace.  Note the statement in 1998 by Archer Daniels Midland CEO, DeWayne Andreas in 1998: 

"There isn't one grain of anything in the world that is sold in a free market. Not one!” 

Given the history of price fixing within the grain industry, we believe there should be an extensive review of the concentration and potential for price fixing within this industry.  This should be an issue for inclusion at this workshop.

Suggested experts:

1. Dr. William Heffernan, University of Missouri

2. Dr. Diana Moss, American Antitrust Institute

3. Dr. C. Robert Taylor, Auburn University

4. Professor Kyle Stiegert, University of Wisconsin

5. Dr. Daryl Ray, University of Tennessee

6. Dr. Roger McEowen, Iowa State University

7. Dr. Neil Harl, Iowa State University

Workshop #2, May 21, 2010 – Poultry Industry – Normal, Ala.

Dr. Neil Harl of Iowa State University often says that concentration and vertical integration are a deadly combination.  This “deadly combination” characterizes the American poultry industry.  The allure of farming has caused many to become contract poultry growers, primarily due to availability of credit for startup and a misperception of profit potential.  In some instances, producers can build poultry houses costing $1,000,000 or more without having any personal equity in the financing package.  If the venture fails however, everything the producer owns is on the line.  

When the contract poultry production concept was first initiated, producers were reasonably well compensated and treated fairly by the integrator.  Over time, the typical producer became increasing exploited by the integrator.  A few “pet” producers received preferential treatment and were held up by the integrator as examples of contentment and profitability.  But, in general, contract poultry growers have experienced something less than the lifestyle they envisioned and returns have proven to be slim at best (see chart below prepared by Dr. C. Robert Taylor). 
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AFAA records show gross contract payouts average about 10% more than regional and national averages. Thus the economic plight of the average contract grower is worse than shown in Fig 1. Due to reduced placements and grower termination, 2009 will be completely off the chart—in the red.

The Baltimore Sun published a powerful series of articles on the contract poultry business in 1999.  Several of these articles will be attached to the electronic submission of these comments.  The following is just one revelation from the pieces: 

“Poultry companies hold virtually all the cards in the chicken-growing game. Sometimes they don't follow their own rules or the government's. If a grower is making trouble, companies can silence him effectively -- with little chance of being stopped. Here's a sampling of some tactics that turned up in interviews and sworn testimony: 

1 Send the farmer weak, sickly chicks to grow. 

2 Deliver less feed than credited, reducing his payments later. If some disappears on the side, don't investigate how that may have cost the grower money. 

3 Ask him to put in costly new equipment that pushes him further into debt. Tell him that if he can't make the changes, he won't be able to compete effectively with his fellow farmers. 

4 When his broilers are grown, keep them waiting at the scales, where they'll lose weight and the farmer will lose money. 

5 Use a damaged scale to get the weight of the truck that delivered the chickens. If the weight is too high, the weight of the chickens will be lower. 

6 When it's time to rank the farmers, remove from the competition the fellow who did especially poorly. Don't take out the guy who did really well. That way, everybody has a tougher standard to meet. 

7 Add a clause to your contract requiring growers to resolve any disputes through arbitration, effectively nullifying the farmer's ability to sue. If the farmer doesn't want to sign that clause, tell him he'll get no more birds. 

8 Tell growers they can't talk to each other; it spreads disease from farm to farm. If they form associations and have meetings, send somebody to sit in and report what was said. 

9 If the grower wants to get out of the business by selling his farm, don't offer a contract to the prospective buyer. Ask for new houses instead and offer attractive guarantees to get people to build them. 

10 Growers are banding together and planning legislation? Tell the bankers and politicians in your state that the company doesn't have to do business there. -- Kate Shatzkin and Dan Fesperman” 

The 2006 farm bill addressed the matter of compulsory binding arbitration in contracts and USDA recently promulgated rules which mitigate the leverage of poultry integrators over growers.  However, contract growers typically have long-term mortgages on their poultry houses which can only be serviced if the integrator continues to provide them an acceptable contract.  This gives the integrator tremendous power over the grower and fuels the excesses that still exist. 

Suggested Experts:

1. Dr. C. Robert Taylor, Auburn University

2. Dr. William Heffernan, University of Missouri

3. Kelly Tidwell, 
Patton, Tidwell & Schroeder, LLP
4605 Texas Blvd.
Texarkana, Texas 75503
kbt@texarkanalaw.com
4. Christopher Bass, 

Locke, Lord, Bissell and Liddell LLP 
2200 Ross Avenue, Suite 2200 
Dallas, Texas 75201
cbass@lockelord.com
Workshop #3, June 7, 2010 – Dairy Industry – Madison, Wisc. NOTE: Underline this
OCM has noted the disturbing situation within the dairy industry, with farm gate milk prices being substantially less than production cost over a protracted period.  While we profess no special insights into the dairy industry, we note that as in other segments of agriculture, the market is highly concentrated.  We suggest that this workshop discuss market share and potential anticompetitive conduct of the dominant firms such as Dean Foods, Dairy Farmers of America (DFA) and Kraft.  Perhaps there should also be discussion as to whether or not DFA has acted consistent with provisions of the Capper Volstead Act of 1922 and whether the cooperative has served the interests of dairy farmers or more narrow interests.  

Suggested Experts:

1. Dr. Ronald W. Cotterill, University of Connecticut 
2. Joaquin Contente,  California Dairyman, 559.779.0526, udderguy7@aol.com
Workshop # 4, Aug.  26, 2010 – Livestock Industry – Fort Collins, Colo. (Note: Underline this)
Beef Cattle, the largest segment of U. S. Agriculture, is again experiencing a significant contraction as a result of the heavy losses by producers.  The cow-calf producer and feedlot operations have been particularly hard hit. The national cow herd is at a low point, with an increased numbers of cows being slaughtered and fewer replacement heifers being held. 

Independent hog producers have fallen victim to Dr. Harl’s “deadly combination” (concentration and vertical integration) and have largely gone the way of the poultry industry.  The few remaining independent operations are not just confronted with low market prices, but with lack of market access. The large, integrated pork companies are not affected as much by the hog market price since they sell hams, bacon and pork chops.

While our food safety system is not perfect, our domestically produced food is known here at home and throughout the world as the highest quality, most wholesome and safest available.  Country of Origin Labeling,(COOL), after being delayed for many years, is finally the implemented law of the land.  However, restrictions implemented by the USDA fail to adhere to the intent of Congress.  For example, beef that is produced from cattle born, raised and processed in the United States is still being labeled in retail stores as a product of United States, Canada and Mexico.  American consumers have a right to accurate information regarding the food they eat and feed their children.  American producers should have their superior products properly identified so as to receive proper compensation.  The current practice of labeling food with multiple countries of origin fails to provide essential and accurate information to the consumer and cheats U. S. producers.  This practice is a blatant violation of the intent of this legislation and another example of government action that favors the interests of big business over the interests of producers and consumers. 

In 1998 the Nebraska Senate Agriculture Committee held a hearing concerning the absurdly low prices being paid for hogs while retail prices remained essentially unchanged.  When a major packer representative was asked if they couldn’t do a little better than $8 per CWT for hogs, his reply was, “I don’t recall getting any Christmas Cards from hog producers.”  (This particular packer had just reported quarterly earnings that were four times normal.)

The ERS data show the percentage of the beef dollar going to the producer at 43%.  On today’s market, the price of a 18-24 month-old steer coming out of the feedlot more than doubles during the 7-10 days after slaughter.  This situation is not only grossly unfair, it is unsustainable!

The packer has long been viewed as the culprit in this situation, but increasingly the retail share of the beef and pork dollar is coming under scrutiny.  Many are coming to believe that it is the major retailer who really establishes the price that must then be divided between the other players in the production/delivery chain.  This price is seldom sufficient for all to be profitable, and the packer, with his superior market power, usually gets a disproportionately greater share.
A comprehensive discussion concerning the contributions and returns for each player in the beef and pork production chain is called for.  There is a need to review competition not only between players at all given levels of the production/delivery chain but also between those various levels.  

Suggested Experts:

1. Dr. William D. Heffernan, University of Missouri

2. David A. Domina, Domina Law
2425 South 144th Street
Omaha, NE 68144
(402) 493-4100, www.dominalaw.com
3. Dr. C. Robert Taylor, Auburn University
4. Charles McVean, McVean Trading & Investments, LLC, 850 Ridge Lake Blvd., Ste. One, Memphis, TN  38120, 800-374-1937

Workshop #5, Dec. 8, 2010 – Margins – Washington, D.C.

This concluding event is viewed by OCM as critically important to reforming those markets that affect the prices farmers and ranchers pay for their inputs and receive for their production.  OCM will continue to study these market issues and expects to forward additional comments prior this final workshop.

Respectfully submitted,
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