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January 4, 2009

Via Federal Express and Electronic Mail 
	The Honorable Eric Holder 

Attorney General 


    U.S. Department of Justice 


950 Pennsylvania Avenue, NW                   

Washington, DC 20530
	The Honorable Tom Vilsack

Secretary

U.S. Department of Agriculture

1400 Independence Avenue, SW

Washington, DC 20250

	Legal Policy Section 
Antitrust Division 
U.S. Department of Justice
450 5th Street, NW, Suite 11700
Washington, DC 20001


     Re:    Comments Regarding Agriculture and Antitrust Enforcement



Issues In Our 21st Century Economy

Dear Attorney General Holder and Secretary Vilsack:

The Humane Society of the United States is the nation’s largest nonprofit animal protection organization, backed by 11 million Americans who care about animals and are troubled by their widespread mistreatment and abuse. HSUS advocates achievable and commonsense reform measures to mitigate animals’ suffering, rescue animals in need, and eliminate the most egregious forms of institutionalized abuse. HSUS’s numerous and diverse supporters are emblematic of Americans’ commitment to compassion and a desire to alleviate widespread animal abuse. HSUS respectfully submits these comments to the U.S. Department of Justice (DOJ) and the U.S. Department of Agriculture (USDA) on agriculture and enforcement issues in the today’s marketplace.  (74 Fed. Reg.165 43725-43726). 
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HSUS is deeply concerned about the ways in which 10 billion farm animals are raised in industrial agricultural confinement facilities and slaughtered by large-scale meatpacking firms annually in the U.S. Accordingly, HSUS pursues the reduction of animal suffering in the raising, housing, care, 

transportation, and slaughter of animals raised for food. We also encourage innovation in animal production systems that maximize welfare, reduce environmental harm, and produce products that satisfy consumers’ demand for more animal welfare-friendly and sustainably produced food items. As explained below, market concentration in virtually every segment of the agricultural sector has dramatically risen over the past several decades.
 Industrialization of the U.S. animal agriculture sector is causing significant changes in the way our food is produced and giving rise to growing concerns about external impacts industrialized agriculture. Rapid vertical and horizontal integration in the agricultural has market concentration sector stifles innovations that enhance animal welfare and which are therefore desired by the vast majority of Americans.
HSUS commends DOJ and USDA for soliciting public comments and convening an unprecedented series of workshops to explore competition in the agricultural sector, the dynamics of competition in agricultural markets, the role of enforcement, and underlying regulatory schemes to determine whether current law effectively promotes competition. DOJ’s sharpened focus on competition and collaboration with USDA will facilitate vigorous analysis and broad assessment of competitive problems in agriculture markets. A comprehensive and careful analysis is urgently needed and long overdue.

The upcoming workshops will provide an opportunity to examine unique aspects of anticompetitive conduct in agricultural markets. A systemic analysis will reveal how recent market developments have expanded the universe of harms caused by anticompetitive conduct far beyond the traditional beneficiaries protected by antitrust law.
 Significantly, a thorough examination of the extensive harms caused by anticompetitive conduct in the agricultural sector will demonstrate the inextricable link between anticompetitive practices and the routine cruelties animals endure on factory farms. Further, anticompetitive practices are so entrenched in the business operations of the few massive corporations that control methods of production that they have become part of the infrastructure of concentrated animal production systems.

Introduction

Over the last few decades, independent family farms have been replaced by large-scale confinement facilities dominated by huge multinational corporations. Many agricultural markets on which independent producers rely are vertically and horizontally integrating. Producers have experienced significant losses in markets for their goods due to a decreasing number of buyers who are exercising an increasing monopsony power. Competitive imbalances can be observed throughout agricultural markets, as evidenced by growing consolidation, concentration, and vertical integration. Independent farmers are being squeezed out by a few massive corporate buyers exercising market power, limiting consumer food choices, and driving up food prices. As family farms disappear, the ethic of animal husbandry and responsible production practices vanish with them.

Even before taking office, President Barack Obama and Vice President Joe Biden expressed plans for a more robust antitrust enforcement program targeting anticompetitive forces in agriculture markets.
 Both the Administration and DOJ have expressed their intent to expand antitrust enforcement in agriculture markets and to take action to thwart anticompetitive behavior by, among other things, assuring that independent agricultural producers have fair access to markets, control over their production decisions, and transparency in prices.
 HSUS agrees with these policy objectives and urges immediate action to fulfill these promises and strengthen enforcement in agriculture markets.

In the past, these harms have often received little attention in antitrust enforcement actions and have not been a policy priority. However, the scope and scale of these rarely considered collective harms to family farmers and farm animals in the agricultural sector are staggering. A thoughtful analysis of the state of competition in agricultural markets would be incomplete if these harms were not fully addressed. 

In sum, HSUS is deeply concerned about concentration and consolidation in agricultural markets, particularly the proliferation intensive confinement facilities and factory farms. HSUS looks forward to actively participating in the workshops and providing a unique perspective on harms that rarely receive adequate consideration.

A.
Summary of HSUS’s Concerns About Anticompetitive Conduct in




Agricultural Markets

HSUS has a long-standing interest in the agricultural marketplace and the impact that concentration, vertical integration, and consolidation have had on the way food is produced in the United States. As noted above, HSUS is deeply concerned about the impact industrial agriculture has had on animal welfare, the environment, sustainable farming, public health, and rural communities. As control over food production has become increasingly consolidated in the hands a few powerful multinational corporations, corporate-owned or contract operated factory farms now exert substantial control over the entire production cycle through production contracts. Vertically integrated companies control virtually the entire livestock production process from rearing the animals, slaughtering, and/or processing, and marketing the final products.

As discussed more fully below, the status quo undermines animal welfare, harms agricultural producers, destroys rural communities, and forces taxpayers to cover externalized costs. A brief summary of HSUS’ overarching concerns regarding anticompetitive conduct in the agriculture markets follows.
1. Concentration and Consolidation.  During the past three decades, the dominant trend is toward fewer and larger firms. In the livestock industry, for example, production is shifting from many small, independent producers to fewer and larger feedlots. Growing concentration by fewer multinational corporations has shifted market power from farmers to dominant corporate firms. As the number of firms decline and consolidate, and size increases there is less incentive for price competition and increased incentives to collude.
2. Concentration in the Livestock Sector.  Increased concentration in agricultural commodity markets is significant and troublesome, particularly in the livestock sector. Available markets and slaughter facilities have declined rapidly over the last 25 years while the largest beef and hog slaughter facilities have consolidated, expanding ownership, increasing buyer power, and through vertical integration corporate entities now control vast segments of the entire production chain. According to USDA:

· From 1980 through 2005 steer and heifer slaughter among the four dominant packing firms more than doubled increasing from 36 percent to 79 percent.

· From 1980 through 2005 hog slaughter among the four largest hog packers rose from 34 percent to 64 percent.

· From 1975 to 2004, the portion of cattle raised on intensive 1,000 head or larger feedlots increased from 74 percent to 95 percent.

· Four-firm market shares in the broiler industry exceed 50 percent.

3. Vertical Integration.  Rigid vertical integration, gathering many functions into a single firm, can undermine competition by concealing prices and allowing dominant buyers to exercise unfair power over producers. Vertical contracting undermines farmer autonomy, requires capital intensive investments, and thwarts innovation by dictating building and production methods, and fails to respond to consumer demand.
4. Horizontal Consolidation, Concentration and buyer power in the Beef Industry.  Concentration in the meatpacking industry has increased market power among dominant firms resulting in systemic anticompetitive effects.

5. Buyer Power.  Major agricultural markets are controlled by firms with monopsony power. Farmers and ranchers are at the mercy of the corporate buyers. They are unable to bargain effectively with buyers who engage in the practice of under-demanding, creating the artificial impression that demand is low, causing farmers to accept unfair lowered prices for their goods. Monopsony power thrives in opaque markets that produce disparate information. With too few buyers in the marketplace, competitive bidding and fair pricing practices are thwarted.  

6. Production Contracts Undermine Competition and Disadvantage Producers.  Corporate control of production takes decision-making ability away from agricultural producers.  Producers may have little or no bargaining power with the integrators/companies purchasing the animals from them, little or no ability to control the nature of the facilities and the way the animals are raised (ie they may receive feed from the integrator without knowledge or control over the drugs in the feed – which can be dangerous for the contract growers as well), and little ability to innovate or adopt a more humane, sustainable system.  

7. Lack of Transparency. Markets work best and attempted harms to competition are thwarted when there is increased transparency to consumers and government. Transparency contributes to reasoned decision-making, consistency, predictability, and fairness.

8. Barriers to Entry. Exclusionary conduct and barriers to entry allow dominant firms to create obstacles and exclude new firms from entering a given market. By keeping out new firms established firms are blocking the entry of market participants who may wish to pursue humane innovations to meet the rising demand for more humanely-produced farm animal products.

9. Increasing Farm Animal Transport Distances. As the number of slaughter and processing facilities decreases due to market consolidation farm animals are being trucked increasingly longer distances which is a significant threat to their health and welfare.
10. Lack of Innovation. The lack of fair competition hampers innovation, such as the use of better physical environments and better husbandry practices in animal agriculture. Vigorous antitrust enforcement is essential to innovation and vibrant competition.


B.
Anticompetitive Conduct Undermines Animal Welfare and Harms 



Consumers
Before animal production was transformed into an industrial process, the ethic of animal husbandry (i.e. the practice of breeding, raising, and caring for animals) held that good animal care was consistent with farmers’ interests. On traditional family farms most animals raised for food or by-products lived on diversified farms that produced heterogeneous crops, animals, and animal by-products. Most of these animals had access to the outdoors, barnyards, and pasture when weather conditions permitted.
 Animals were free to exhibit normal behavior. For example, they could socialize with other animals, stretch their legs and wings, exercise outdoors, receive treatment for illness or injury, were bred naturally (as opposed to the modern practice of artificial insemination), egg-laying hens had access to nest boxes to lay their eggs, pregnant pigs (and other animals) could interact with their young, and animals had greater freedom to interact with their environment according to their own personal preferences and in the ways nature intended.

Industrialized animal production systems treat animals like fungible commodities—units of production on an assembly line who convert feed to food—rather than feeling beings who have the capacity to suffer. As a result of this objectification and relentless pursuit of profit at the expense of welfare, farm animals are cruelly confined in barren, crowded, inhumane conditions, and subjected to routine abuses, For example, most animals engaged in industrial food production have been generically manipulated to achieve maximum growth in as little time as possible, despite detrimental impacts on welfare. Baby pigs are castrated without anesthesia or post-procedure pain management. However, as consumers learn more about how their food is produced, they are increasingly demanding better treatment of animals. Small and mid-sized livestock producers are in a good position to respond to the growing market for locally grown, humanely raised, and sustainably produced animal products. Research has shown that consumers are willing to pay a premium for natural, organic, and more humanely-produced meats, dairy and egg products.

However, horizontal market consolidation and vertical integration have shifted key production decisions away from producers to corporate headquarters. This has resulted in a move toward larger production facilities and systems that meet corporate, not producer, needs. The economic system fails to include downstream costs  in the cost of production and results in a skewed calculus of costs where externalities are not configured into the price of animal products, Instead, costs are externalized away from the corporation to ensure maximum profits. 

Americans who consume products from industrial animal operations fundamentally disagree with the way these animals are reared, yet have little power to even ascertain whether animals are handled humanely by agribusiness entities. Conditions for farm animals have become grossly out of synch with consumers’ basic expectations of bare minimum acceptable animal care. According to a poll conducted by Oklahoma State University and the American Farm Bureau Federation, 75% of consumers believe that “housing chickens in cages and pregnant sows in crates is deemed inhumane by a majority of individuals. … Consumers believe efforts should be made to reduce animal suffering….”
 Despite clear consumer preference, the corporate dominated food sector is unwilling to abandon the tiny cages and crates used to confine chickens and pigs. This is one clear example of highly concentrated industries thwarting innovation, reducing consumer choices, and limiting access to products.

1. Increasing Farm Animal Transport Distances

Transportation distances from producer to slaughterhouse are increasing as a result of processor consolidation. This increased time in trucks greatly harms animals and defies consumers’ legitimate expectation that farm animals not be subjected to torturous conditions in truck transport which can last more than 24 hours. There are thousands of small and mid-sized farmers who produce meat and poultry products, but there are only a few integrated firms who buy the products these farmers produce. With fewer plants to choose from, these small and mid-size producers have little negotiating power and “must take the prices offered to them.”
 It is not surprising, given the economic conditions facing producers, that in a ten year span from 1995 to 2005 10 % of the country’s small meat processing companies ceased their operations.

These restrictions, taken with the loss in total numbers of slaughtering and processing facilities, market consolidation, and limited market channels for state inspected meat and poultry have made it difficult for small to mid-size farms to access USDA-inspected slaughtering and processing services—making interstate meat transport legally impossible. Further, without a USDA-inspected facility located nearby and available to small and mid-size producers, farmers must truck their animals increasingly long distances to slaughter. This has serious animal health and welfare implications for the animals. 

According to the Food and Agriculture Organization of the United Nations, “[t]ransport of livestock is undoubtedly the most stressful and injurious stage in the chain of operations between farm and slaughterhouse” and can lead to a significant loss of production.
 One of the most significant factors that impacts welfare during transport is the duration of the journey; “physiologic indicators show that animals in transit become increasingly compromised with time[.]”
 A report by the European Commission’s Scientific Committee on Animal Health and Animal Welfare summarized the role distance plays in animal welfare during transport, stating: “With increasing duration of journey, the welfare of animals generally gets worse because they become more fatigued, incur a steadily increasing energy deficit, become more susceptible to existing infections, and may become diseased because they encounter new pathogens.”
 Lacking nearby USDA slaughter facilities which are amenable to working with independent and small producers, such producers must truck their animals long distances.
 Thus consolidation in the meat processing industry and the attendant loss of USDA inspected facilities has created a serious animal welfare issue for local producers who may prefer to avoid the extreme stress caused by long distance transport. Small producers may also lack the resources to transport small numbers of animals long distances. 

Despite consumer demand for specialty meats, smaller producers are having a hard time meeting the need simply because they cannot find places to slaughter and process their animals.
 For example, Whole Foods—the world’s largest natural-foods supermarket—wants to aggressively expand local meat sources for retail sale in stores across the country.
 However, retailers face the same limitations as producers—lack of processing infrastructure. 


C.
Unfair Competition Thwarts Humane Innovations

The direct harm inflicted by monopsony or buyer power affects food consumers through reduced choices, asymmetrical retail prices, and higher prices. For years, consumers have indicated they would like to purchase animal products where animals are raised under more humane conditions and where farms are individually owned and operated sustainably. Consumer demand for animal-welfare friendly and sustainably produced products is not a recent trend. A decade ago, researchers identified the issue as vital to the marketplace saying, “Animal welfare concerns among consumers have been identified as key attention points for future livestock production[.] … [A]nimal welfare can be expected to become a critical theme especially for pork and poultry[.]”
 Also, a 2000 Zogby poll found that 80% of respondents indicated that they were willing to pay more for eggs from hens treated humanely. However, industrial agriculture has been slow to respond to consumer demand.

American voters, and consumers, have had to force industrial agriculture to respond to their demands for humanely produced products not with their wallets but with their votes at the ballot box. A functional market embraces innovation and new production methods in response to consumer demand. However, the narrow bottleneck of power between producers and consumers has required political action in order to elicit animal welfare changes in the food production sector. For example, in 2008, concerned California voters enacted a new law to phase-out inhumane factory farming practices such as such as battery cages for egg-laying hens, tiny crates for calves raised for veal, and metal cages for pregnant pigs. The landslide victory carried by more “yes” votes than any citizen initiative in California’s history, came despite threats of high prices urged by industry as a primary reason to vote against the measure.

Industrial animal agriculture has not only failed to respond to growing consumer demand for animal-welfare friendly foods produced under sustainable systems, anticompetitive attempts have been deployed to damage emerging and rapidly growing markets by spreading misinformation, erecting barriers to entry, engaging in concerted refusals to deal, and wielding their substantial political clout to derail even modest animal welfare measures. For example, the 2000 Zogby poll mentioned above revealed that the majority of respondents believed existing egg industry production practices such as starving hens for over a week to increase egg production, cutting off part of hens’ beaks so that overcrowded, stressed birds could not peck each other to death, and housing 8-10 hens in cages about the size of an open newspaper, were unacceptable.
[2] On the heels of this poll, private corporations such as McDonald’s were swiftly responding to consumer demand by implementing consumer-driven improvements for hen welfare. For example, McDonald’s adopted “Laying Hen Guidelines” that gave hens more cage space and prohibited the practice of feed withdrawal for starvation-induced molting. If a supplier failed to comply, it risked losing its contract. McDonald’s gave its supplies 18 months to comply.

As McDonald’s was responding to consumer demand, the United Egg Producers (UEP)—the nation’s largest egg trade organization representing 95% of egg producers and a defendant in a consolidated class action petition for price fixing
—drafted its own guidelines which were meager and laggard by comparison. Cage space guidelines for hens were significantly lower than those required by McDonald’s and UEP continued to allow forced-starvation induced by feed withdrawal to induce molting. In addition, UEP gave its members 12 years to comply with guidelines compared to 18 months for McDonald’s and guidelines adopted by Burger King that allowed for a 9 month phase-in period.

The consumer-driven changes being implemented by McDonald’s and Burger King were precisely the kind of competition UEP sought to undermine with its lax guidelines which were widely adopted by UEP’s members. 
 Instead of evolving to bring production practices in line with consumer demand for humane care for hens, UEP members simply agreed not to compete at all in matters affecting hen welfare and thereby effectively stalled for years humane innovations which had been moving at a fast pace.

Also, UEP approached food marketing and retail trade associations in an attempt to require egg suppliers to follow the guidelines. As a result both the Food Marketing Institute (FMI) and the National Council of Chain Restaurants (NCCR) began to recommend their grocery retail and restaurant members purchase UEP eggs exclusively. UEP members obtained exclusive agreements with major retailers, restaurants and foodservice providers to purchase only “UEP Certified” eggs, effectively foreclosing market access to independent producers.

And despite UEP’s claim that the guidelines were intended to improve animal welfare UEP member and former animal welfare committee chairman Mark Oldenkamp conceded that the true motivation to develop the standards was driven by a desire to avoid innovation, protect industrial egg production practices and intensive confinement of hens in cages because UEP members felt that if they took some form of proactive action, however hollow, it would help the industry avoid animal welfare regulations.

Conclusion

The grim status of competition in agricultural markets and the widespread harms to small farmers and farm animals caused by anticompetitive conduct demonstrate the need for more robust anti-trust enforcement in the agricultural sector. 

Real competition in U.S. agriculture will yield the most advantageous results for consumers, animals, producers, rural communities, and taxpayers. The Obama Administration can play a key role in ensuring this competition. Better enforcement of existing law is needed, as is the development of awaited agency regulations, and support for legislation addressing agriculture and antitrust remaining problems.
Sincerely,

Leana Stormont
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