December 31, 2009

Legal Policy Section 
Antitrust Division 
U.S. Department of Justice
450 5th Street, NW, Suite 11700
Washington, DC 20001
Sent via e-mail to: agriculturalworkshops@usdoj.gov
Subject: Comments Regarding Agriculture and Antitrust Enforcement Issues in Our 21st Century Economy

Dear Sir/Madame:

A PhD in Vegetable Crops from Cornell University provided me with a good grasp of the many cultural and regulatory challenges growers must face to produce high quality, wholesome crops.  However, after 20 plus years of working with grower-members of agricultural cooperatives, I also understand that the greatest challenge to being a successful grower begins at harvest.  I appreciate the opportunity to respectfully submit the following comments in support of the U.S. Department of Justice, Antitrust Division and the U.S. Department of Agriculture initiative to explore competition and regulatory issues in the agriculture industry. 

The market power of the produce buyers in the 1920’s led to the passage of the Capper-Volstead Act to provide farmers with the opportunity to go to market collectively and help level the playing field with the buyers (wholesalers).  At that time the number of fruit and vegetable producers was relatively large and the number of local buyers was relatively small due to the limitations of transport to markets.  The buyers could hold out longer than the sellers and so they used their advantage to compel growers to sell their perishable crops at low prices.  In this respect, the same is true today.
The produce industry changed as wholesalers were replaced by large supermarket retailers who cut out the middlemen, built their own distribution centers and bought directly from grower-packers.  Food service suppliers followed suit while the role of the traditional wholesale markets diminished.  This evolution compelled growers to vertically integrate through investments in packaging and shipping operations in order to meet the increasing demands of the grocery retailers and food service buyers.

Consolidation has since dramatically reduced the number of supermarkets and food service purveyors to the point where the top five grocers sell over 60% of the volume.   These massive entities placed ever greater demands on the suppliers: only the larger grower packer shippers could efficiently service the large buyers.  As a result many growers could not compete; others were bought out or consolidated with other grower packer shippers. There was a dramatic increase in the average size of the farm at the expense of the number of small farms; but most remained family owned.
These grower packer shippers who became large enough to meet the demands of the consolidating trade channels are not the same middlemen that the government sought to help growers balance market power with through the Capper-Volstead Act in the 1920’s.  The ones with the market power now are now the retailers and food service suppliers, not the grower packer shippers.  Prior to consolidation, the loss of a single customer hurt but could be managed.  With the enormous size of customers today, the loss of even a single customer can put the grower under.  This fear drives irrational decision making by the grower sellers.
Therefore, the ability of growers packer shippers to market collectively under the Capper-Volstead Act is at least as important in today’s market as it was in the 1920’s, if not more so.  The far fewer buyers of today use more sophisticated methods (e.g. reverse internet auctions) to pit one supplier against another.  You can’t blame them for trying to reduce costs like everyone else, but the advantage buyers have over producers of perishable crops is overwhelming.  The more highly perishable the fruit or vegetable and the more it costs to produce, the greater the advantage to the buyer.  Is the end point a few large producers selling to a few large buyers?  And is this the best outcome for family farms or consumers?  
Some grower packer shippers think their situation will improve as others go under:  a “survival of the fittest” strategy.  History shows it will be many long and unprofitable years before they know if they are one of the survivors or one of the casualties.  So what can growers do?  I advise that if your future is in fruit or vegetable production you need to take charge, use the common sense, cooperative solution you were given and transform your industry from unstable, unpredictable and occasionally profitable to one that is manageable, stable and more consistently profitable. 
Collaboration under Capper-Volstead theoretically provides growers with the collective ability to manage their market and level the playing field to some degree.  There are many success stories (e.g. Sunkist, Ocean Spray), but there are far more agricultural coops that have come and gone.  Part of this lack of success has to do with the fiercely competitive nature of these independent producers whose families have survived for decades by out-growing their neighbors.  Cooperation is often the last resort occurring only when the proverbial blood is on the floor, and this is not likely to change.
While we can’t change human nature, what we can do is reduce the risk producers take on when they attempt to put Capper-Volstead to good use and we can also provide producers with the information they need to make sound business decisions both individually and as a group.

Agricultural cooperatives need clearer direction with regards to supply management. There are federal and state support centers that do a great job of helping producers form and manage cooperatives by focusing on education and governance, but as growers tend to out-produce the market, supply management is critical.  Many cooperatives seek out and rely on legal advice to create policies for managing internal supply.  Frequently, only after these policies are implemented, federal investigators announce that they will be examining these policies.  The result of the examination may be no findings or an adjustment or elimination of the policy but it doesn’t end there.  In this litigious society there is always some group ready to claim injury or damage through the courts.  These situations drive members out of cooperatives or hinder their formation in the first place and the best tool available to producers goes unused.  Growers have enough risks to manage, why take on another one?  Clearer guidelines for supply management by cooperatives are needed.  Would it be possible for cooperatives to submit draft supply management policies for examination prior to implementation so that all of this can be avoided in the first place?
A second area that would benefit producers is the availability of an economic analysis of their crops’ short and long term supply and demand situation.  Government sources already provide a great deal of useful economic data but the frequency and content of reports must match the needs of the crop to allow for its use as an effective tool.  Data submittals by producers should also be mandatory and verifiable to improve reliability.  Government data collectors and economists already perform these functions to varying degrees, but the next level could be meetings with individual fruit and vegetable associations to refine these models and optimize them for use by each commodity.  
Acting independently, and without accurate and timely information on supply, demand and price data, individual grower packer shippers are forced to be more reactive to the market than proactive; and can do little to influence these forces long term.  Given the right information at the right time cooperatives and independent producers alike could use the information to help guide plantings and investments.
Fruit and vegetable producers I know would be very satisfied with a fair and more consistent return on investment.  Marketing collectively with Capper-Volstead protection, knowing what can be done to help manage supply, understanding what supply is available and what demand is projected to be would help stabilize not only the farms, but also the quantity and the quality consumers should have available.  Why make every agricultural cooperative discover the legal limits of supply management through trial and error and possible litigation?  Why make very fruit and vegetable group re-invent the wheel when it comes to data collecting and economic modeling?
Thank you again for the opportunity to comment.

Respectfully submitted,

Jack Crooks, PhD

206 Rawson Lane

Coatesville, PA 19320

jack.crooks@yahoo.com
