	[image: image1.png]=
ansas

Cooperative

\\ ‘\Counci L

=1





	816 SW Tyler St., Ste. 300

Topeka, Kansas 66612

Phone: 785-233-4085

Cell: 785-220-4068

Fax: 785-233-1038

www.kansasco-op.coop

	
	


Kansas Cooperative Council Response to Request for Comments on “Agriculture and Antitrust Enforcement Issues in Our 21st Century Economy,” 74 FR 43725 (08/27/2009)
The Kansas Cooperative Council is a voluntary trade association organized in 1944 and represents all forms of cooperative businesses -- agricultural, utility, credit, financial and consumer cooperatives. Our largest membership segment is comprised by our agricultural cooperatives, namely our grain elevator/farm supply cooperatives.  As such, our agricultural members owe their very existence to limited anti-trust exemptions created under federal laws, particularly the Capper-Volstead Act. 

In addition to the comments provided below, we also lend our full support to the comments provided by the National Council of Farmer Cooperatives (NCFC) and incorporate those comments by reference.
As you explore the impact of market concentration in agriculture, we ask that you recognize the unique and important role that farmer cooperatives play in the success of American agriculture and in providing farmers the best opportunity to compete in an increasingly challenging marketplace.  We also ask that you recognize the importance both for farmers and consumers of preserving the Capper-Volstead Act’s protections for cooperatives.  We encourage you to keep the following points in mind:
· The limited antitrust immunity provided by the Capper-Volstead Act and other federal statutes enables farmers to join together to collectively process and market their products through farmer cooperatives, and thereby helps to level the playing field for farmers in an environment characterized by increasing concentration at the food wholesale and retail levels.

· Buyer power in the agricultural marketplace is as strong, or stronger, than it was in 1922, when the Capper-Volstead Act was enacted – the Capper-Volstead Act’s protections are as critical today as they were nearly 100 years ago.
· Any action to eliminate or dilute the Capper-Volstead Act or other similar federal statutes would harm the success and effectiveness of farmer cooperatives, damage American agriculture and competition in the agricultural marketplace, and harm rural communities.

American agriculture is a modern-day success story.  American farmers produce the world’s safest, most abundant food supply for consumers at prices that are the envy of the world.  Innovative planting, fertilizing, harvesting, storage, and processing are the hallmarks of American agriculture and ensure a safe and affordable food supply for the nation’s citizens. Agricultural cooperatives are a critical player in this system and Kansas co-ops are significant participants, as well.
Kansas is a national leader in agricultural production, ranking 6th nationally in farm product exports.  We are a top producer of wheat and grain sorghum.  The state also plays a key role in corn, soybean and hay production.  In 2008, these crops had a production value of approximately $7 billion.  Kansas is a leading state in livestock production with meat and meat products contributing roughly $10.8 billion to our state’s economy.  On the grain side, right at half of the licensed grain storage in the state is owned/operated by cooperatives.  

Farmer cooperatives -- businesses owned and controlled by farmers, ranchers, and growers -- are an important part of the success of American agriculture.  Cooperatives differ from other businesses because they are member-owned and are operated for the mutual benefit of their members.  Cooperative earnings are distributed on the basis of the quantity or value of business the cooperative conducts with the member, also known as “patronage.”  There are over 3,000 farmer cooperatives across the U.S., whose members include a majority of our nation’s 2 million farmers.  

Farmer cooperatives handle, process and market almost every type of agricultural commodity, furnish farm supplies, and provide credit and related financial services, including export financing, to their farmer members.  Earnings from these activities are returned to their farmer members on a patronage basis, helping improve their income from the marketplace. In addition, farmer cooperatives are a vital part of the rural communities they serve, and contribute significantly to the economic well-being of rural America.  
Farmer cooperatives enhance competition in the agricultural marketplace by acting as bargaining agents for their members’ products; providing market intelligence and pricing information; providing competitively priced farming supplies; and vertically integrating their members’ production and processing.
For farmer cooperatives that market their members’ products, the Capper-Volstead Act provides limited antitrust immunity that allows them to continue to operate effectively.  Without this immunity, marketing cooperatives would not be able to function in today’s challenging marketplace, which is characterized by relatively few, large buyers of agricultural products.  The Act’s limited immunity does not cover (among other things) illegal conspiracies or combinations with non-cooperative entities, or so-called “predatory” conduct of any kind.
The Capper-Volstead Act gives agricultural producer organizations limited antitrust immunity to, among other things, collectively handle, process, and market their products.   Without limited antitrust immunity for cooperatives, family farmers would find it virtually impossible to compete in a business economy in which farmers lack bargaining power in dealing with relatively few, large buyers, and would lack the ability to integrate into agricultural processing to compete with those entities.  In addition, limited antitrust immunity promotes efficient integration in farming production and allows farming operations to survive in the market.

The limited antitrust immunity for agricultural cooperatives provided by the Capper-Volstead Act and other federal statutes is essential to the economic well-being of American farmers because it enables farmers to more efficiently market their agricultural products and integrate into agricultural processing.  This limited immunity introduces more competitors into agricultural processing than would exist absent the immunity.  It also permits local cooperatives to obtain the benefits of specialization by permitting them to join together in a federated cooperative that may carry out specialized functions not performed by the local cooperative.  These functions include manufacturing production supplies, exporting, and large-scale advertising, activities that may be too complex and expensive to perform at the local cooperative or individual farmer level.

Farmer cooperatives are an essential component of American agriculture.  Farmer cooperatives provide farmers an alternative for marketing products and procuring goods and services.  They also offer a method for farmers to store raw and finished products in order to increase market favorability, bargain collectively over prices, and share in profits from the processing and marketing of products.  

Farmer cooperatives by their very nature enhance competition in farm products and farm supply markets.  They are neither formed nor operated to provide a return on investor capital.  Instead, their purpose is to provide valuable products or services to their patrons at a competitive cost.  Joint action among farmers originated as a defensive mechanism to combat exploitation and abuse from buyers and has expanded to include entry into agricultural processing, thereby increasing competition.  Trends in farming – increased farm size, mechanization, and improved managerial and operational skills of farmers – have not changed the basic market structure of farmers, that of individual producers with relatively little bargaining power.
The bargaining power achieved by farmer cooperatives helps to offset a number of unique and challenging conditions experienced by farmers:

1) Thousands of small-scale farm firms sell to and buy from only a few large-scale non-farm firms, resulting in inequality in bargaining power;
2) Farmers must make production decisions long before demand for the product is known;

3) Once production decisions are made, they cannot be easily or quickly changed because of the long transition times between planting and harvest;

4) Weather, disease, insects, and other conditions may impact farming plans;

5) Due to the perishable nature of most farming products, farmers have few opportunities to delay selling and must sell at a time when many farmers in the region are bringing their product to market; and
6) Capital investments cannot be easily transferred to alternative production choices.
The processors, distributors, manufacturers, and other buyers to whom farmers sell their products today have grown increasingly concentrated and integrated.  Indeed, one major, concentrated segment of farmers' buyer base has developed in recent decades -- the national or regional grocery store chain.  To a large and increasing extent, the grocery industry is concentrated into large chains, such as Walmart and Costco, which exert enormous buying power.  
Moreover, cooperatives face large-scale concentration and integration not only on the part of the businesses that buy farmers' products, but even among their direct competition at the producer level.  Investor-owned firms are increasingly integrating vertically, operating at the levels of initial production, processing and marketing, and distribution and retailing. Cooperatives enable farmers to reduce the risks associated with price and income volatility.
Farmer cooperatives are the primary instrument to raise farm income and to improve farmers’ well-being by correcting or alleviating such market or competitive weaknesses.  Without the freedom to act in association with other producers, the farmer has almost no bargaining power and is at a competitive disadvantage.  

Cooperatives play a vital role in reducing price fluctuations and other uncertainties by pooling, collecting, analyzing, and disseminating information on market conditions.  By pooling information from farmers and from other levels of the supply and product chain, cooperatives can assist farmers in predicting future input and product prices.  Cooperatives also can provide an assured market for member farmers’ products when the cooperative stores and/or processes those products.  

By pooling the resources of their farmer-members, cooperatives also promote innovation and the creation of new products and packaging.  Such innovation allows farmers to compete against major food and beverage manufacturers and to benefit from patronage generated by new revenue streams.
Cooperatives can realize substantial savings in input procurement through volume discounts for consolidated purchases.  Supply cooperatives provide more dependable supplies of high-quality input materials (crop protectants, feed, fertilizer, petroleum, seed, and other supplies) than would otherwise be available to their member farmers.  

In some cases, cooperatives vertically integrate into production of farm inputs or the processing, and sale of food products.  Such vertical integration allows cooperative members to eliminate the margin between the revenues and costs of an investor-owned processor and avoid transaction costs that arise when vertically related enterprises have different owners.
In addition to reducing production and processing costs, cooperatives may reduce marketing costs for their members.  Cooperatives also assist farmers with branding and advertising, activities that are extremely difficult and expensive for individual farmers.  

Cooperatives may obtain better information about prevailing market conditions than farmers could obtain individually.  Dairy cooperatives have formed marketing agencies in common as permitted under the Capper-Volstead Act.  These marketing agencies provide a way for dairy cooperatives and their members to share market information on inventory levels and product movements of nonfat dry milk and whey powder.
Bargaining cooperatives also play an important role in reducing the costs of transactions between farmers and processors to which the farmers sell their products.  Bargaining cooperatives are active primarily in wholesale markets for agricultural products for which, prior to the growing season, a farmer and a processor enter into a contract setting the terms at which the farmer will supply its product to the processor and the processor will pay for that product.  Such contractual relationships between farmers and processors are important for raw farm products for which storage and transportation are expensive or impossible.  

Acting independently, producers of highly perishable or hard to transport products lack a competitive edge because there are few potential processors for any given farm’s output of raw farm products.  Also, farmers and agricultural cooperatives have much less bargaining power in dealing with processors once the farmers have invested in production, and particularly once the crop has been harvested.  As a result, farmers have a strong preference for contracting prior to the growing season.  For these products there are typically benefits to both farmers and processors from coordinating to produce output to the processors’ specifications, in the quantities desired by the processors, and, insofar as possible, with the delivery dates desired by the processors.

While cooperatives may help farmers countervail the market power of buyers and processors, they are unlikely to achieve monopoly power.  As user-owned entities with a limited number of owner-investors, farmer cooperatives are subject to inherent practical constraints.   Cooperatives typically do not seek capital from outside investors and their ability to raise additional capital from their producer members is limited. 
Such practical limitations on access to capital are a major hindrance to the activities of most cooperatives and make it difficult for such cooperatives to expand and approach significant market power, especially when operating and expansion expenses are increasing for such things as environmental compliance, expanding globalization, and corporate governance and accountability.
Cooperatives also are unlikely to achieve market power because members can leave to compete against the cooperative, to form another competing cooperative, or to become a supplier to a proprietary firm – and, of course, farmers who were never members of the cooperative can do all of this, too.  
Because of these inherent constraints and practical limitations, there is no need to eliminate or dilute the Capper-Volstead limited antitrust immunity.  Such action could unintentionally result in purchases of the processing assets of cooperatives by proprietary firms or the introduction of non-farmer stockholders into restructured agricultural enterprises.  In addition, if cooperatives could not freely federate with other cooperatives to perform processing or marketing functions, they would be left with the stark choice of dealing only with proprietary firms.  This would lead to the further consolidation of processing assets, as large proprietary firms would purchase the assets of cooperatives that could no longer compete efficiently.
Further, while other of the activities engaged in by agricultural cooperatives may be allowable under antitrust laws, the Capper-Volstead limited immunity provides a significant benefit to farmers.  Without Capper-Volstead, cooperatives would have to incur the substantial costs of proving that their activities do not violate antitrust laws in "rule of reason" proceedings, which often involve tremendous legal expense.  The threat and actuality of such additional costs could be used by larger competitors to harass cooperatives with limited resources.  In addition, loss of a “bright-line” Capper-Volstead immunity will result in additional lawsuits by plaintiffs’ law firms seeking treble damages under federal antitrust law.  Removal of the limited immunity would result in a reduction in the number of competitors in the agricultural marketplace and reduced investment in agriculture.
In addition to improving competition and increasing farmers’ income levels, farmer cooperatives also provide essential economic and social benefits to rural communities.  Cooperatives generate income, provide employment, and provide tax revenues across the United States.  Cooperatives also provide a sense of community and are essential in helping rural communities remain viable.
America’s agricultural sector feeds the nation’s consumers at a fraction of the cost incurred by citizens in other countries.  Farmer cooperatives play an essential role in the production of food and fiber and in the success and well-being of individual farmers and of rural communities.  Any action that would limit the effectiveness and efficiency of farmer cooperatives would harm American agriculture and rural communities and would result in a less reliable food supply and higher food prices.  

The long-standing limited antitrust immunity provided by the Capper-Volstead Act and other federal statutes evidences the consistent recognition by Congress and our courts of the need to enable farmers to join together to collectively process and market their products and thereby to give family farmers bargaining power in an economy increasingly dominated by relatively few, large buyers.  Congress has recognized the need for farmers to join together and has expressed its intent to promote associations of producers through the Clayton Act, the Capper-Volstead Act, the Agricultural Marketing Act, the Agricultural Marketing Agreement Act of 1937, and the Agricultural Fair Practices Act of 1967.
Any action to eliminate or dilute the effectiveness of the Capper-Volstead Act would increase risk to farmer cooperatives and their farmer-members.  Such action also would cause a decrease in the number of farmer cooperatives as farmers would be required to seek out other methods of marketing their products in a highly competitive environment dominated by large buyers such as Walmart, Costco, and others.  The resulting damage to farmers and their ability to achieve bargaining power would damage American agriculture and would harm consumers.
Respectfully submitted,
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Leslie J. Kaufman, Executive Director

Kansas Cooperative Council
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