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	The Honorable Eric Holder
Attorney General
U.S. Department of Justice
950 Pennsylvania Avenue, NW
Washington, DC  20530
	The Honorable Tom Vilsack 
Secretary
U.S. Department of Agriculture
1400 Independence Avenue, SW
Washington, DC  20250


Dear Attorney General Holder and Secretary Vilsack:

Thank you for focusing one of the upcoming workshops on agricultural competition on poultry in Normal, AL, on May 21, 2010.   I think the following four areas should be addressed at the workshop:
· DOJ/USDA poultry enforcement
· Lack of regional competition, and tacit collusion between companies 
· Ranking system
· Capital Investment requirements
The subject of poultry facility construction and upgrades to existing facilities is a key issue in the current Pilgrim’s Pride bankruptcy.  Just before and soon after filing for bankruptcy in December 2008, Pilgrim’s closed two complexes in Arkansas, one in Georgia, one in Louisiana, and cut production at other complexes resulting in the termination of numerous grower relationships.  Though the Louisiana complex was sold and many of the former Pilgrim’s growers there were able to obtain contracts with a new  poultry company, something in excess of 500 farm families are now faced with financial ruin.  Many of these growers have not been in the poultry business long enough to recoup their initial investments and many who have been in the business for more than five years have invested hundreds of thousands of dollars upgrading their poultry facilities pursuant to Pilgrim’s (or Pilgrim’s predecessor’s) requirements or encouragement.  


New and upgraded poultry growing facilities provide major benefits to poultry companies as they allow the companies to increase production at lower costs.  Though companies typically pay more to a grower whose facilities are new or recently upgraded 
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with the latest and best technology, the costs to the grower for these investments are typically not recovered before five to ten years in the future while the poultry company obtains immediate benefits from the improved housing.  Some poultry companies do provide written long-term commitments to growers willing to invest in new or upgraded facilities, but many do not provide any such commitment.  The Pilgrim’s contracts provide an extreme example of this lack of commitment since the company’s contract in effect is no more than a one-flock commitment.  This problem became evident with many former Gold Kist growers when Pilgrim’s chose to terminate its relationship with approximately forty-five growers in North Carolina in 2008 and approximately 150 growers in Georgia in 2009. 


Gold Kist’s policy in North Carolina was that growers were promised long-term relationships and continued flock placements as long as the grower was able to meet Gold Kist’s performance and facility requirements.  This policy was repeatedly confirmed in writing to lenders and to new growers who were considering whether or not to invest in a poultry farm.  When Pilgrim’s purchased Gold Kist’s operations in late 2006, growers were assured that commitments made by Gold Kist would be honored by Pilgrim’s and growers should conduct business as usual.


Gold Kist and Pilgrim’s used a variety of methods to convince growers to spend  significant sums to improve their poultry facilities even if those facilities met the companies’ minimum specifications.  These methods included but were not limited to threats of terminating the relationship if improvements were not made and representations that improving the facilities would insure that the relationship would not be terminated.  Up until Pilgrim’s filed for bankruptcy protection on December 1, 2008, growers were still being encouraged or required to make expensive investments in their facilities.  


In North Carolina, numerous growers invested considerable sums in new farms or major upgrades during a three-year period prior to Pilgrim’s termination of their contracts in October 2008.  None of the terminated North Carolina growers were subject to termination pursuant to Pilgrim’s high cost program or due to any failure to maintain their facilities.  As examples, Morgan Family Farms, LLC spent in excess of $158,000.00 for poultry facility improvements between May 2007 and June 2008; Lonnie and Betty Thomas spent in excess of $49,000.00 for poultry facility improvements between December 2007 and June 2008; Frank and Phyllis Macon spent in excess of $7,000.00 for poultry facility improvements in July 2008;   Little River Farm and Ranch, Inc. spent in excess of $107,000.00 for poultry facility improvements in July 2007; Keith Brown and Johnny Carroll spent in excess of $10,000.00 for poultry facility improvements in July 2008; Ricky Jones spent $20,000.00 for improvements in 2007; Keith McNeill spent over $260,000.00 in September 2006 for an existing poultry farm and was provided a seven-year contract that was terminated after two years; Currin Farms Partnership spent in excess of $140,000.00 between January 2006 and March 2007 for improvements; Craig Buchanan spent over $340,000.00 in January 2005 for an existing poultry farm and for 
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the upgrades required by Gold Kist; Lynwood Holland spent over $247,000.00 between  January 2005 and April 2006 to purchase an existing poultry farm and for required upgrades.


At Pilgrim’s Douglas, Georgia complex, growers continued to buy farms, build new facilities, and make major upgrades after Pilgrim’s took over that former Gold Kist complex.  At least one grower there completely retrofitted an existing breeder hen operation to raise broilers after Pilgrim’s filed bankruptcy but before Pilgrim’s announced that the Douglas complex would be closed.  In Arkansas, Pilgrim’s was still providing letters of commitment for new facility construction the El Dorado, Arkansas complex just months before bankruptcy was filed and that complex was closed. 


It is unfair for companies to reap the cost benefits of new and upgraded poultry facilities while growers are not allowed to recoup their investments.  Not only does this result in farm foreclosures and financial devastation for individuals, but also lenders and guarantors of loans to these individuals suffer financial losses also.  USDA should amend the Packers and Stockyards Act to require a poultry integrator to reimburse growers for capital investments made for purposes of the contract if the contract is cancelled prematurely without cause.  USDA should also define an upgrade as unfair if the poultry company does not fairly compensate a grower when the upgrade is required. 


I am interested in being a part of the workshop panel on poultry in Normal, AL, to provide detail about the issue of initial capital investments and upgrades to poultry facilities as well as other issues that contract poultry growers are facing. I have been involved in litigation against the poultry companies and I believe that my experience would be valuable to the workshops in the four areas listed above.


If you have any questions or if you need additional information, please contact me at 307-455-3483 or at clayfulcher@wyoming.com.  







Sincerely,







H. Clay Fulcher

