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The Association of Executive Search Consultants’ Comments on the  
Proposed Final Judgment Between the Department of Justice and Lucasfilm 

 

The Association of Executive Search Consultants (“AESC”) respectfully submits these 

comments to the Proposed Final Judgment between the Department of Justice (“DOJ”) and 

Lucasfilm.  In summary, the AESC is supportive of the Proposed Final Judgment with one 

exception: Section V.A. of the Proposed Final Judgment lacks sufficient clarity with respect to 

the circumstances under which “no direct solicitation” provisions are permitted in the context of 

“contracts with . . . recruiting agencies,” and specifically what factors should be considered in 

determining whether such provisions are “reasonably necessary.”  AESC therefore respectfully 

requests that DOJ, prior to entry of the Proposed Final Judgment, supplement the language of the 

judgment to communicate clearer guidance both to recruiting agencies and to the firms that 

engage such agencies to perform employee and executive search functions. 

The AESC is the worldwide professional association for retained executive search 

consulting firms.  An offshoot of management consulting, retained executive search consulting 

has played a major role in the identification and recruitment of senior executive talent for 

organizations in a wide variety of industries and countries.  The success of executive search 

consulting is such that the profession has grown to become a global industry with revenues in 

excess of $10 billion.  Today, the AESC is widely recognized as the standard bearer for the 

executive search industry and represents member firms in seventy (70) countries around the 

world, employing more than 6,000 search professionals.  It is estimated that AESC member 
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firms are retained by clients to conduct approximately 50,000 senior executive searches every 

year. 

The AESC is concerned that ambiguity in the Proposed Final Judgment creates 

uncertainty regarding the extent to which “no direct solicitation” provisions are permitted in 

executive search contracts. Section V.A. of the Proposed Final Judgment expressly permits “no 

direct solicitation” provisions that are “reasonably necessary for contracts with . . . recruiting 

agencies.” However, the judgment fails to define the term “reasonably necessary.”  Nor does the 

government’s Competitive Impact Statement identify the factors that are relevant to determining 

whether a “no direct solicitation” covenant in an agreement with a recruiting or executive search 

agency would comply with federal antitrust law.  This ambiguity will make it difficult for 

executive search firms to ensure that they are complying with the terms of the judgment in any 

future contracts with Lucasfilm.  More broadly, to the extent the judgment reflects DOJ’s current 

legal positions and antitrust enforcement policies, the lack of clarity on this issue could 

complicate the ability of executive search firms to ensure that their contractual practices comply 

with federal antitrust law. 

Accordingly, the AESC respectfully requests that DOJ modify the Proposed Final 

Judgment to provide further guidance regarding the circumstances under which “no direct 

solicitation” provisions in client engagement agreements may be deemed “reasonably 

necessary.” For example, in the context of a recruiting engagement involving a single position in 

a discrete geographic area, would a “no direct solicitation” provision that is unlimited in 
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geographic scope or duration be considered “reasonably necessary”?  If not, because of the 

breadth of the restriction in relation to the limited nature of the search, what factors should be 

considered in narrowing the scope of the “no direct solicitation” provision?  Likewise, would a 

“no direct solicitation” provision that broadly prohibits an executive search firm from contacting 

any employee at a large, diversified company be considered “reasonably necessary” where the 

firm was engaged only to fill positions in a single division or product group?  Again, to the 

extent that such a provision would deemed overly broad and thus not “reasonably necessary,” 

what principles should be considered in developing a more narrowly tailored restriction? 

Questions such as these underscore the practical challenge that executive search firms 

will face in conforming their contractual practices to the terms of the Proposed Final Judgment, 

absent further guidance. The AESC therefore urges DOJ to give attention to this issue, and, in 

order to assure that “the decree is sufficiently clear” to be “in the public interest,” Competitive 

Impact Statement § VIII, make appropriate revisions to the language of the judgment to ensure 

that it better equips the executive search industry with information needed for continued legal 

compliance in this area.   

Respectfully, 

Peter M. Felix, CBE 
President, Association of Executive  
Search Consultants 
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