
SUPPLEMENTAL COMMENTS OF DUPONT/PIONEER HI-BRED INTERNATIONAL REGARDING THE REAL STATE OF COMPETITION IN THE U.S. SEED INDUSTRY 

Monsanto’s comments in the USDA/DOJ review of competition in agricultural sectors and recent statements depict a market that does not exist.  An objective evaluation of that marketplace demonstrates that Monsanto is engaged in a pattern of anticompetitive conduct designed to protect its monopoly position at the expense of Independent Seed Companies (“Independents”), farmers, and consumers.
  In other words, under the guise of describing the “state of competition” in seed and biotechnology (“biotech”), Monsanto creates a parallel universe in which all seeds and traits are equal, market share does not exist, and saying there is competition makes it so.  

DuPont/Pioneer are filing these supplemental comments to set the record straight by describing the real state of competition in the U.S. seed industry. The starting point is the indisputable dominance of Monsanto in the biotech trait marketplace. Once this market dominance is fully appreciated, Monsanto’s pattern of conduct adds up to antitrust violations in thwarting generic competition, in restrictive licensing practices, in abuse of intellectual-property (“IP”) rights, and in a pattern of competition-free acquisitions of Independents.  The best way to ensure future innovation in the seed sector is through competitive diversity and innovation, rather than the reliance on a single, dominant company acting as a gatekeeper to choice, innovation, and competition.

A Single, DOminant Supplier

Monsanto starts from the wrong place, by ignoring the market share (e.g., the percentage of sales) that it has in the biotech trait marketplace, in order to get to the wrong conclusion.
  According to Monsanto, the state of competition can accurately be described simply by counting the number of companies in a market, rather than an analysis of market shares appropriate to assess whether a single firm has achieved dominance and acquired the ability to exclude competition and raise prices in that marketplace. As the following simple example demonstrates, Monsanto’s starting point has been rightly rejected by long-settled antitrust law because it ignores the truth about market power. 

The charts below compare traditional market analysis with Monsanto’s approach as applied to a hypothetical market for computer operating systems in 1998.  The figure on the left shows company shares of sales, while the figure on the right shows the company shares as measured by the sheer number of companies in the market. Monsanto’s analysis would have us simply count noses and ignore the fact that one company had more than a 90 percent share of the market. 
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Of course, long standing, universally accepted antitrust analysis rejects the Monsanto view, and instead begins the analysis of “monopoly power” by looking to whether one company controls a “predominant share of the market.”  United States v. Grinnell Corp., 384 U.S. 563, p. 570 (1966). Thus, in the D.C. Circuit’s Microsoft decision, the fact that a single company held about 95 percent of the market share for PC operating systems was the first step in establishing the existence of a dominant firm.
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It is no surprise that Monsanto tries to turn antitrust analysis upside down – according to its own numbers, Monsanto has an enormous monopoly in markets for herbicide-tolerant soybean (98 percent) and corn (79 percent) traits.
 That is a platform monopoly (like an operating system in a PC) to which competitors must have access in order to reach the market. 

Monsanto attempts to avoid this obvious conclusion by citing statistics about market shares in the sale of finished seeds.  But the competitiveness of that market – served by both integrated seed companies and Independents – is not at issue. It is in the markets for key inputs into finished seeds – biotech traits – that Monsanto owns dominant shares and possesses the ability to raise price and exclude competition. 

The Threat to Generic Competition

Monsanto recently announced that “[b]eginning in 2015, the [Roundup Ready®] trait will be available for use without royalty because all patents in the U.S. will have expired.”

To be clear, this is not a concession by Monsanto; it is simply a statement of the law that once the Roundup Ready® trait goes off patent, Monsanto no longer controls its use.  The point is preventing competitors from even beginning development work on products combining non-Monsanto traits in soybean germplasm that also contains Roundup Ready® until after patent expiration in 2015 has the effect of subverting the purpose of U.S. patent law. The basis of patenting is a balance of public interests – protection for intellectual property rights during the patent period incentivizes innovation and investment, while access to the innovation after the patent expires ensures that new forms of innovation can be brought to market by additional firms. Impediments to generic competition threaten that balance.

For example, Pioneer estimates that it would take eight to ten years of breeding to create sufficient germplasm and seed lines to make available to Independents the germplasm and seed lines they would need to produce their own seed containing a generic version of Roundup Ready®.  By then, most seed companies will have already switched to Roundup Ready 2 Yield®, effectively coerced by Monsanto’s practices to date.  In order to truly deliver competition and innovation to seed companies and farmers, competitors must be free to create the very best-performing seeds by combining other ingredients, including biotech traits, with Roundup Ready® right now.  

Not only is the future of Roundup Ready® unsure, but in an effort to block generic competition, Monsanto is forcing farmers and Independents to switch to an unproven and potentially inferior product.  In fact, independent studies from public universities have shown the top five Roundup Ready 2 Yield® varieties yielded little more (1.2 percent), and in some instances less (-1.8 percent), than Roundup Ready® varieties.
  By contrast, Pioneer soybeans with the Optimum®GAT® trait, combined with Pioneer’s elite Y-series germplasm and the Roundup Ready® gene, actually produce a six percent, or 3+ bushel/acre, yield advantage on average against Pioneer’s current products with the Roundup Ready® gene alone.

Monsanto’s recent announcement also said that it would not use “variety patents” on Roundup Ready® germplasm to stop farmers from saving seed after the Roundup Ready® patent expires.  A “variety patent” is, as it suggests, patent protection on a new variety of plant. So the Monsanto statement begs two questions: first, will Monsanto use its variety patents to stop seed companies from breeding in (improving) Roundup Ready® germplasm?  In other words, will it aim these patents at seed companies, rather than at farmers directly? Second, will Monsanto continue to improve and out-license improved Roundup Ready® germplasm through the end of the patent period, or does this announcement implicitly signal that Monsanto actually intends to stop making improvements to its Roundup Ready® germplasm lines, so that by 2015, the only varieties left with Roundup Ready® in them will be out-of-date and, therefore, non-competitive?

Finally, Monsanto now asserts that it will assist generic competition by “maintain[ing] full global regulatory support for this first-generation technology for at least three years post patent.”
  But even this is another empty promise.  It takes more than three years to gain the global regulatory approvals necessary for a competitive product to gain traction in the market. The uncertainty caused by Monsanto’s creation of this potential “regulatory gap” has real and immediate consequences for Independents and other industry participants who must make decisions in the near term about how to commit their resources.  

There is no policy in place to protect agricultural innovation, even as the first biotech seed traits face the expiration of patent protections. Monsanto’s unenforceable and inadequate promises do not, of course, fill the gap. Nor does the prospect of future regulatory reform, however uncertain, erase this simple fact:  Every day that passes in which competitors lack a clear, enforceable path to generic competition is a day that secures Monsanto’s tight control of the biotech trait marketplace. 

The need for antitrust enforcement and other reform to ensure open, competitive seed and trait markets is, therefore, urgent. 
Control through Licensing 

Monsanto recently stated that “[a]s the first company to broadly license traits technologies to hundreds of independent seed companies, including its major trait competitors, Monsanto remains committed to and has a demonstrated track record of actively working with companies to offer cutting-edge technologies.”

Two points. First, it is Monsanto’s broad licensing that, of course, has given it a platform monopoly and dominant market share. In other words, in Monsanto’s hands, this licensing has been a tool of control, not of competition.

Second, the antitrust laws confer no immunity on anticompetitive outcomes that are secured through the improper exercise of IP rights. As the appellate court said in the Microsoft case, to suggest that lawfully acquired IP rights cannot give rise to antitrust liability is “no more correct than the proposition that use of one's personal property, such as a baseball bat, cannot give rise to tort liability.”

There is an important precedent for restraining Monsanto’s ability to use licensing terms to stifle competition. In fact, the DOJ recognized the adverse competitive impact of Monsanto’s “stacking” restrictions when, in 2007, it required Monsanto to eliminate them in its cotton trait licenses as a condition of its approval of Monsanto’s acquisition of Delta and Pine Land Company.
  

THE DEMISE OF the independent seed company 
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Monsanto’s comments contain a series of pictorial graphs for corn, soybeans, and cotton seed that misrepresent Monsanto’s overwhelming control over the marketplace.
  Monsanto has been steadily buying up Independents through its holding company, American Seeds, Inc.  Monsanto’s numerous acquisitions of Independents have served to deny trait competitors access to a significant portion of the market, reducing farmers’ choices.  Between 1996 and 2006, the number of Independents decreased from 600 to fewer than 250.  Monsanto has further reduced competition over the past five years, by acquiring approximately 25 Independents; representing close to ten points of market share. As a result, Monsanto now owns or controls a major portion of corn, soybean, and cotton seed (as well as canola and vegetable seed) at virtually all levels of the supply chain. 

For example, in U.S. corn seed, the share of Independents is about half the level it was in 2003 and 2004.  At the same time, Monsanto’s share in U.S. corn seed nearly tripled.   

This industry consolidation is telling because it is indicative of Monsanto’s market power in trait and germplasm licensing.  Because of the tremendous cost of maintaining a modern breeding program, even the remaining Independents are forced to rely on traits and germplasm that they license from other providers.  Thus, Monsanto has been able to leverage its dominant market share in traits into control over some 60 percent of the germplasm licensing market, too.  This combination gives Monsanto multiple mechanisms by which they can limit access, control product introduction, and limit innovation.   

The Promise of Competitive Biotechnology

According to Monsanto, “[a]fter 13 years of use on more than 2 billion acres (800 million hectares) worldwide, plant biotechnology delivers proven economic and environmental benefits, a solid record of safe use and promising products for our future.”

Of course, biotechnology – which extends beyond just biotech traits to include genetics, crop protection technology, and advanced breeding techniques – has been a benefit to farmers. Pioneer is also improving the productivity of farmers around the world by delivering better yields, improved resistance to pests, and improved performance in diverse environmental conditions.

The question is how, as a society, can we best secure the promise of future innovation?  Companies with dominant market shares have, for a long time, said basically the same thing: “Just trust us and we will decide on the innovation you need.” The old Bell monopoly, for example, delivered innovation in the creation of 20th Century telephone networks, but did so while stifling innovation from any other source.

So the choice is this: A system of innovation with a single gatekeeper delivering the innovation it favors to some customers – those who can afford monopoly prices and who are willing to comply with monopoly restrictions – or, an innovation ecosystem with multiple innovators delivering better quality and more choices to many, many seed companies, farmers, and consumers. 

Competition can be disruptive. But, “to promote technological progress we must prevent dominant firms from abusing their power to hold back smaller, innovative rivals who would overtake them, or else…today’s market leaders may be able to maintain or extend their dominance while slowing the pace of innovation.”

The best way to ensure the future of innovation is to secure a competitive marketplace. That is a truth that Monsanto ignores. Because the marketplace must be competitive in order to increase yield, lower costs for farmers and consumers, and enhance nutrition to meet the world’s growing food demands.  In the marketplace today, one company dominates the sales of products; a truly competitive market has many companies providing many products.  Only in this environment will consumers reap the benefits of innovation and have choice among many products, traits, and seed companies.  
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Figure 1, to the left, demonstrates company shares of type of trait based on corn acres planted in 2009. Trait types include herbicide tolerant traits (HT), and two insect resistant traits: corn borer resistance (CB), and rootworm resistance (RW). Seeds were classified into the categories shown whenever they include at least one trait of the category under analysis. It is clear from Figure 1 that, despite the number of firms that may offer traits in the various categories, sales are dominated by one company.

Source: GfK Kynetec

CONCLUSION

According to Monsanto, “farmers have numerous choices when it comes to the seed, the traits and the companies.”
  It contends that, as it has gobbled up Independents, “[f]armers have benefitted from changes in the seed industry,”
 and that, as it has acted as gatekeeper over the ingredients in seeds, there is a “very strong market force that ensures constant competition as well as innovation.”

The facts tell a different story. 

Law enforcement agencies are right to investigate these issues in this critical industry.  The need for antitrust enforcement and other regulatory reform to ensure open, competitive seed markets is urgent; what is at stake is no less than the ability of American agriculture to help meet the world’s growing need for agricultural productivity.  

APPENDIX
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Each of the below graphs is interpreted from the same data sourced from GfK Kynetec.  The graphs on the left appeared in Monsanto’s comments to the USDA/DOJ,
 and the graphs on the right are derived from the same data, but analyzed independently.  This explains the seeming anomaly in the charts that Monsanto uses, in which it does not show its acquisition of seed companies over time, and therefore hides the increasing control it has had.

Source: GfK Kynetec
[image: image6.jpg]Fg. 2—Monsanto’s View of U.S. Comn Share

Fig. 3—Appropriate Analysis of 1.S. Comn Share

S
B S SRR I I S

—h
—B
—c
—D



Over the time period of the data (2003-2009), the number of Independents has decreased from over 200 to 154, and the aggregate share of Independents has fallen substantially. In 2009, the combined share of Independents was about half the level it was in 2003 and 2004. Over the same time, the share of company A nearly tripled.
Source: GfK Kynetec

Figures 4 and 5 present information for U.S. Soybean seed. Over the period 2002 to 2009, the number of Independents declined from almost 200 to 139, and the aggregate share of Independents, which is shown by Line 1, fell substantially. 
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Source: GfK Kynetec

These figures demonstrate similar information on shares of sales for U.S. Cotton seed. The number of independent cotton seed companies fell by 50 percent, from 20 to 10. The aggregate share of independent cotton seed companies, represented by the line labeled with the letter I, fell abruptly with the acquisition in 2008 of the largest Independent by Monsanto.  The data presented in Figures 3, 5, and 7 show that there is no basis for Monsanto’s claim that “[i]ndependent seed companies, numbering in the hundreds, have held their own[.]”
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