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IN THE UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 

UNITED STATES OF AMERICA, 

Plaintiff, Civil Action 

vs. No. 05 C 5140 

NATIONAL ASSOCIATION OF 

REALTORS, 

Defendant. 

The videotaped deposition of 

STEPHEN H. MURRAY, called as a witness for 

examination, taken pursuant to the Federal Rules 

of Civil Procedure of the United States District 

Courts pertaining to the taking of depositions, 

taken before PAULINE M. VARGO, a Notary Public 

within and for the County of DuPage, State of 

Illinois, and a Certified Shorthand Reporter of 

said state, C.S.R. No. 84-1573, at Suite 3700, 

One South Dearborn Street, Chicago, Illinois, on 

the 20th day of September, A.D. 2007, at 9:06 a.m. 

ESQUIRE DEPOSITION SERVICES - CHICAGO 
312.782.8087 800.708.8087 FAX: 312.704.4950 

Case 1:05-cv-05140 Document 200-2 Filed 02/28/2008 Page 8 of 24 



          

STEPHEN H. MURRAY, SEPTEMBER 20, 2007 

Page 142 

3:09:39 1 llIE VIDEOGRAPHFR: We are 1J>ing bad<: on 100 
3:09:41 2 video record at the start ofTape 4 at 1:09 pm. 
3:09:46 3 MR. KRAMER.: Thank you 

4 SlEPHEN H MURRAY, 

5 called as a witress herein, having beaJ previously 

6 duly S\\UII and having testified, ~ examined and 

7 testified further as follows: 
8 EXAMINATION (Resumed) 

9 BY MR. KRAMFR: 

3:09:47 10 Q. Mr. Mwray, before we broke for lunch, 
3:09:51 11 you were referring to ZipReaJty in connection with 

3:09:54 12 opt-outs. Do you recaJlthat? 
3:09:55 13 A. Yes. 
3:09:57 14 Q. Were you suggesting that ZipReahy 
3:10:01 15 supported NAR's opt-out provisions? 
3:10:03 16 A. No, I don't - I don't reca11 their 

3:10:07 17 exact position on it at this moment, but no, I 
3:10:10 18 don't think - to the best of my knowledge, they 

3:10:12 19 are not in support of it back in 2002 and '3. 
3:10:16 20 Q. Do you know if they are any different in 
3:10:20 21 their views today on the 2005 policy? 
3:10:22 . 22 A. I don't know. I don't know what their 
3:10:24 23 position is at this time. 
3:10:26 24 Q. Before the break also, did I understaIxl 

Pa

1 :10:29 1 you to say that it would be suicide for a broker 
1 :10:33 2 take their listings off a broker's VOW? 
1 :10:38 3 A. It could be, yes. 
1 :10:39 4 Q. And would that generally be your view
1 :10:42 5 A. Yes. 
1 :10:43 6 Q. If that is your general view, would it 
1 :10:46 7 also be a general view that it would be suicide 
1 :10:49 8 even more so for brokers to withdraw from an M
1 :10:54 9 over their listings appearing on a VOW? 
1 :10:56 10 A. It would be very difficult, yes. It 
1 :11:02 11 could be, again, very harmful to their business. 
1 :11:06 12 Q. And as a general proposition would you
1 ~:11:08 13 expect that it would be very harmful to their 
1 :11:10 14 business? 
1 :11:11 15 A. Yes, I do. 
1 :11:22 16 Q. Would you agree that allowing brokers
1 : 11:24 17 make individual decisions about their listings -
1 ~:11:30 18 excuse me. Strike that, please. 
1 :11:33 19 Would you agree that allowing brokers t
1 :11:35 20 make individual decisions about how their listing
1 :11:37 21 may be used is procompetitive in its own right? 
1 :11:42 22 A. Yes. 
1 ~:11:45 23 Q. What do you mean when you use the w
1 ~:11:48 24 "procompetitive" in that context? 
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3:11:50 1 A. Ifs - I mean by that irs beneficial 

3:11:55 2 to housing consmners and is beneficial to 

3:11:58 3 competition wi1hin the industry for those 

3:12:03 4 consmners; that is, brokers competing to get 

3:12:06 5 COllSUI1lers to use them for their services. 

3:12:09 6 Q. Would you explain how irs bcneticiaI to 

3:12:14 7 consmners? 
3:12:15 8 A. Bmrers employ an ever-clJanging mix of 
3:12:21 9 strategies to market properties. If essmtiaIJy 
3:12:26 10 they all have exactly the same means ofmarlreting 
3:12:30 11 properties at all times, then their need to compete 

3:12:36 12 with each o1her to the extent they have a1ready may 

3:12:40 l3 well be inhibi1l:d. 
3:12:44 14 Example. MLS, it is a significant and 

3:12:48 15 superior llllIIketing system, but in addition to that, 

3:12:52 16 brokers use Homes Book, lV, billboaIds, direct 

3:12:55 17 mail, e-mail, fiDe, all kinds of~. 

3:13:00 18 If you take and they are required to be 

3:13:04 19 an MLS and now they are required to be on every MLS 
3:l3:07 20 site that anybody wants to put them on, then their 

3: l3: 11 21 need to compete in their mix of websites or 
3:l3:l3 22 features of those websites might necessarily be 

3:l3:16 23 reduced. So their need to compete for those 

3:13:19 24 I~ and ofrer special services to sellers 
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to 13 13:22 1 could be inhibited. That's what I mean. 

13 13:26 2 Q. How would their need to compete for 

13 13:29 3 Iistings oould be inhibited'? 
? 13 13:32 4 A Well, as an example, a broker right row 

13 13:36 5 can choose in addition to various broker websites 
13 13:42 6 today, they can choose multiples - there may be -
13 13:48 7 I don't koow exactly how many. There may be 50 

LS 13 13:50 8 other websites of some nature that are out there 

13 13:53 9 right now. If any operator could grab those 
l3 13:56 10 listings, then at 3ny time my guess would be most 

13 14:00 11 of them would - pardon me - most of them would, 
 13 14:03 12 and at that point the broker says, well, they are 

13 14:06 13 a1ready on all 50 leading real estate sites, so, 

13 14:09 14 you koow, that's it I don't' really need to do 

13 14: 11 15 anything more. 
 to 13 l4:l3 16 I mean, right row there is an infinite 

13 14:16 17 variety of brokers choosing whether to be, fur 
13 14:18 18 instance, on Point 2 or Trulia or Goog1e or Yahoo 

o 13 14:23 19 or Propsmart, and I could go down this huge list, 
s 13 l4: 26 20 but that's an individual broker decision. 

l3 14:28 21 If it is required that they must make 
13 14:30 22 all their Iistings available to anybody with a 

ord 13 14:32 23 broker's license who wants them, then I could 
13 14:36 24 a1most assure you every one of those sites will go 
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1 :21:09 1 Q. And is it also your view that threats 

1 ~:21:12 2 of withdrawal from the MLS as a result of the VOW 
1 ~:21:16 3 policy were reasonable, as you also stated, in 
1 :21:20 4 connection with the concern that withdrawal would 

1 :21:22 5 have been harmful to competition? 
1 ~:21:24 6 A. Yes. I mean, based also on the -
1 :21:32 7 particularly the now-rapid expansion of 
1 :21:34 8 alternatives to MLS, on which I have commented 
1 ~:21:36 9 earlier today. 
1 :21:38 10 I do want to correct one impression I 
1 :21:40 11 think earlier, and I hope I didn't misstate this 
1 :21:44 12 too badly. I think you asked me about the 
1 :21:46 13 withdrawal. We talked about the definition of 
1 :21:48 14 what you and I meant to be absolute withdrawal. 
1 :21:51 15 Q. Yes, sir. 
1 :21:51 16 A. When I talk about the threat of 
1 :21:53 17 withdrawal, I am really talking about a group, and 
1 :21:58 18 I meant that in that context all along. I really 
1 :22:03 19 truthfully don't see anyone individual broker 
1 :22:07 20 withdrawing from the MLS entirely as a reasonable 
1 :22:14 21 expectation. 
1 :22:15 22 Q. Why would you not expect to see that, 
1 :22:17 23 sir? 
1 :22:19 24 A. Regardless of their market share, one 
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4:22:24 1 broker withdrawing fiom the MLS, aOO, if you will, 

4:22:28 2 we U!Ild the 1mn "going naked," the damage <lore to 

4:22:34 3 their ranks of real es1ate agents who are wedded, 

4:22:38 4 you know, who are fiIirly embedded with the MLS or 

4:22:41 5 an MLS-type program, that the damage to any one 
4:22:46 6 finn t1ying to do that by itself would be very, 
4:22:48 7 very hannfu1 to that brokerage company. 
4:22:50 8 Q. You used the 1mn earlier" "eooIlOOlic 

4:22:54 9 suicide." Would you view it as that? 

4:22:55 10 A. I do. And so when I referred to in 

4:22: 58 11 these statements that NAR was right to perreive the 

4:23:03 12 threat, I wanted to clarifY. In that context I am 
4:23:06 13 a1ways talking about a group of "X" number or more 
4:23:12 14 that develop - and I think I said earlier today, 

4:23:14 15 develop an a1tfmative to MLS, and I meant a group. 

4:23:22 16 I didn't mean one. I just wanted to be sure I 

4:23:24 17 commllllicated that clearly with you. 

4:23:26 18 Q. And when you say a group, \\hat would you 
4:23:28 19 view it, a critical mass to be to make that type of 
4:23:34 20 withdrawal viable, please, in your view? 

4:23:36 21 A. In my work in the past where we \Wuld 

4:23:40 22 gather brokers to tIy to oompel change in an MLS, 

4:23:44 23 we always felt like we had to have at it'aSt 60 
4:23:47 24 percent of the listings in a given marketp1aa: to 
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1~:23:50 1 make our threat credtble. 

1~:23:52 2 Q. And why was that? 
1~:23:54 3 A. It was a number that seemed to get MLS's 
1~:23:58 4 attention or Board ofRea1tors' attention when we 

1 :24:01 5 had that kind of market share sitting on one side 
1~:24:03 6 of the table saying, "If you don't lower your 
1~:24:06 7 charges to our agents, we are going to form our own 
1~:24:09 8 MLS and reduce costs." 
1 :24:11 9 Q. And why would the figure of 60 percent 
1~:24:14 10 or so get the attention of an MLS, is what I am 
1~:24:17 11 trying to get at? 
1 :24:19 12 A. Sir, it just seemed to be the around 
1 :24:22 13 that number. It could be 55, it could be 70, but 
1 :24:25 14 in or around that number seemed - I mean, if it 
1 :24:28 15 was 45, it didn't seem to get the same attention. 
1 :24:31 16 I guess that is the contrast I want to make. 
1 :24:34 17 Q. SO what I am saying, what I am trying to 
1 :24:36 18 get at, sir, is, given a number that would get the 
1 :24:38 19 attention, what I am trying to understand is why 
1 :24:41 20 would that number get the attention? 
1 :24:42 21 A. I can't answer it from their side of the 
1 :24:43 22 table. I don't know why it took that number to 
1 :24:45 23 seem to get their attention, but that's roughly 
1 :24:47 24 what it took. 
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4:24:49 1 Q. You can't answer with your experience of 
4:24:51 2 working with MLSs? 

4:24:53 3 A. Well, obviously it's more than halt; 

4:24:56 4 but, I mean, whether it was 60 or 80 didn't seem to 

4:24:59 5 make mtdl cIiffinonce. 

4:25:01 6 Q. When you use the 1mn "withdrawing" or 
4:25:04 7 "going naked," is that the equivalent of the plllll'iC 

4:25:09 8 "absolute withdrawal" that you used earlier? 

4:25:11 9 A. I believe you and I \WUld agree -
4:25:13 10 thats \\hat I wanted to make sure we knew. 

4:25:15 11 Absolute - I U!Ild the 1mn "naked," which is \\hat 

4:25:17 12 we talk about in the indusby, but the absolute 
4:25:19 13 withdrawal is one finn leaving MLS and not joining 

4:25:22 14 anotI1fr one. 

4:25:25 15 Q. If a group of -
4:25:27 16 A. Go ahead. 

4:25:28 17 Q. If a group ofbrokers that represented 

4:25:31 18 60 to 70 percent of the brokers in an MLS 
4:25:34 19 threatened to wi1hdraw from the MLS if the MLS did 

4:25:37 20 not adopt a VOW opt-outpolicy, would you view that 

4:25:40 21 threat to be a procompetitive threat? 

4:25:44 22 MR. BIERIG: Objection to the fonn of the 

4:25:46 23 question in the absence of any statement as to the 
4:25:51 24 reasons. 
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4:59:55 1 altfma1ives \\Quid be to MLS. 

5:00:00 2 Q. 'Ibere is some talk about funning anolher 

5:00:02 3 MLS? 
5:00:03 4 A. Yeah. Ifs likely the answer is yes. 

5:00:15 5 Q. As I understand it, none of the brokers 

5: 00: 17 6 that commwricated personally to you that they might 
5:00:20 7 withdraw from their respective MLSs also told you 

5:00:23 8 that they would 1Iy to continue in business without 

5:00:25 9 ~inImMLS? 

5:00:27 10 A. I did not hear that from anybody, that 

5:00:30 11 someone would leave the MLS and jmt do without any 

5:00:34 12 MLS-type fimction I have not heard that. 

5:00:46 13 Q. Is it your opinion that brokers would 

5:00:48 14 really leave an MLS without an opt-out provision 

5:00:51 15 and s1ay out of the MLS without tIying to set up a 

5:00:55 16 rewMLS? 

5:00:59 17 MR. BIERIG: I object to the funn of the 

5:01:00 18 question It also has been asked and answered. 

5:01:01 19 BY THE WIINESS: 

5:01:02 20 A. Ifs my position that no one single 

5:01:04 21 broker would leave and by to go totally without 

5:01:07 22 MLS. Ifs my position that a group of brokers 

5:01:10 23 might leave and tIy to repJa;:e many of the MLS 

5:01:13 24 functions on another platfurm. 
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1 BY MR. KRAMER: 
5:01:27 2 Q. Did you 1hink that the brokers you 
5:01:28 3 commwricated with about the possIbilily of their 

5:01:31 4 witixIrawing fiom their respective MLSs if the VOW 

5:01:34 5 policy did not include an opt-out provision would 

5:01:41 6 actually withdraw from their respective MLSs? 

5:01:42 7 A. Over time it was JXmlble. I think what 

5:01:44 8 I really thought \\Quid happen initially was they 

5:01:47 9 would fust develop alternatives and they \\Quid 

5:01:51 10 make sure those were \\QIking and functioning befure 

5:01:53 11 they conIfmplated leaving an MLS. 

5:01:55 12 Q. So they \\Quid continue to s1ay in the 

5:01:58 13 MLS they were in? 

5:01:59 14 A. While they built an altemative. Pardon 

5:02:01 15 me. 

5:02:02 16 Q. Which brokerages in particular do you 

5:02:05 17 have in mind that were of that viewpoint? 

5:02:11 .18 A. I have had conversations with dozens of 

5:02:13 19 brokers around that topic. In some cases its not 

5:02:18 20 even the discussion of opt-out or leaving MLS. 

5:02:21 21 It's is there a possibility to use one of these 

5:02:24 22 companies as the future MLS pIatfurm and that in 

5:02:30 23 some cases their frustration with their MLSs has 
5:02:33 24 nothing to do with opt-out. 
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1 :02:36 1 There are a wide number of discussions I 

1 :02:38 2 have had with brokerages all over the country with 
1 :02:41 3 frustration with MLS that has nothing to do with 
1 :02:45 4 opt-out. At this time they are looking for also 
1 :02:47 5 alternatives because of that frustration. 
1 :02:49 6 Q. Are you aware of any brokerage in the 
1 :02:51 7 country that has withdrawn from an MLS over 

1 :02:56 8 frustration with any policy and not gone into 
1 :03:01 9 another MLS? 
1 :03:02 10 A. No, not at this time. 
1 :03:06 11 Q. Did you think that the brokers you 
1 :03:08 12 communicated with about the possibility of their 
1 :03:10 13 withdrawing from their respective MLSs if the VOW 
1 :03:14 14 policy were not adopted with an opt-out would 

1 :03:19 15 likely withdraw from their respective MLSs? 
1 :03:22 16 A. As I have said, I think the first thing 
1 :03:24 17 they would do is develop alternatives and then 
1 :03:28 18 determine if in fact not having an opt - if there 
1 :03:31 19 was no opt-out, the first thing they would do would 
1 :03:34 20 be probably develop alternatives, and then they 
1 :03:36 21 would look to see if in fact not having an opt-out 
1 :03:39 22 harmed their business. 
1 :03:42 23 I think that if there is - if there is 
1 :03:46 24 no opt-out and absolutely nothing happens, it's 
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5:03:52 1 detrimental to business. They don't end up wi1h, 
5:03:55 2 by my !DOT example, Citigroup taking every listing 

5:04:00 3 in the COunby and plopping it on their site 

5:04:01 4 without a broker's permission and getting the 

5:04:02 5 advertising value of that listing con1llnt. I mean, 

5:04:05 6 if nothing along those lines happened, they may not 

5:04:09 7 leave MLS at all 
5:04:14 8 Q. Is it your understanding that there 

5:04:16 9 have been problems with VOWs operations and in 

5:04:20 10 conjunction with the MLS that would cause brokers 

5:04:22 11 to want to leave the MLS OT opt-out if they could? 

5:04:27 12 MR. BIERIG: I object to the furm of the 

5:04:28 13 question 

14 BY MR. KRAMER: 

5:04:30 15 Q. Is it your understanding that VOWs have 

5:04:33 16 creared problems with the use oflisting brokers' 

5:04:37 17 Jistings that have - I lost my train of thought 

5:04:45 18 MR. KRAMER: Let's take a break at this point. 

5:04:47 19 THE VIDEOGRAPHER: We Ire going off the video 

5:04:48 20 record at the end of Tape 5 at 3:04 p.m. 

5:22:07 21 (WHEREUPON, a re;:ess ~ had) 

5:22:21 22 lHE VIDEOGRAPHER: We are going bid<: on the 

5:22:25 23 video record at the start of Tape 6 at 3:22 p.m. 
24 BY MR. KRAMER: 

'" 
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