Chapter 8  Monopsony in Action: Agricultural Markets
8.1 Introduction

This Chapter considers the use and possible misuse of monopsony power in the context of agricultural markets. In this regard we are primarily concerned with structural monopsony. Problems associated with collusion are examined in the next chapter.
 The typical scenario that we address involves relatively small farms selling to large processors of agricultural products.  Whether such a structure is economically inevitable is not clear but it is the likely result of economies of scale in processing that may not exist at the production stage. In any event, there can be little doubt that there has been significant consolidation on the buying side of agricultural markets.
 This has clearly resulted in distributive effects to which the antitrust laws are unlikely to respond. This does not mean that there are no negative allocative effects. In fact, every private antitrust plaintiff is concerned with a distributive impact rather than allocative efficiency. Part of the role of modern antitrust analysis is to distinguish cases with only distributive effects from those that have both. This chapter explores this distributive/allocative idea in some detail and examines agriculture-specific legislation that is designed to address monopsony conditions. It suggests that a case-by-case analysis of distributive and allocative impacts is warranted.
8.2 The Monopsony Problem


The focus of concerns about monopsony power in agriculture is typically on the actual producers of livestock or farm crops. These producers buy inputs – feed, seed, fertilizer, etc.  – from one set of suppliers and typically sell to processors.  In some instances, these producers buy from sellers of inputs that have monopoly power and sell their output to processors who have monopsony power. The focus here, of course, is on the second part of this analysis. The usual description that raises concerns is one in which producers are “locked in” or “captive” and cannot realistically respond, at least in the short run, to lower prices offered by buyers.
 One example is found in the poultry industry. Growers, who actually raise the chickens, make substantial investments in poultry houses in order to grow poultry for integrators, those who process the chickens for resale. Economist Robert Taylor describes the eventual outcome in these terms:
 
[T]he system can best be described as feudal, with master (integrator) and servant (contract producer).  Houses require a huge investment. Four to six houses, which are a full-time job for one person, cost from $500,000 to $1,000,000. Poultry houses generally have a 20-30 year economic life. Poultry houses have no practical alternative use; without a contract, the houses have essentially no salvage value. 

The integrator owns the birds and feed, and fully controls the breed, quality of chicks, feed deliveries and quality of feed, timing of chick delivery and time at which birds are processed. The pay system for growers has bonuses for performance, but the integrator determines in large part the ranking of the grower and fully controls computation of performance. Economists call this a tournament pay system, but it is closer to a lottery and, at the whim of the integrator, can be a rigged lottery.

Using this description as a general model, the critical question is whether it is something about which antitrust officials should be concerned. The possibility that the situation is not one to which the antitrust laws are designed to respond may be unsettling to many.
 In this regard, there are three factors to keep in mind.  First, as noted in Chapter 2, the antitrust laws are not responsive to mere exercises of market power by monopolists to raise prices or by monopsonists to lower prices.
 Second, given this, the proper time to address the development of buying power is at the time it emerges. In other words, if an antitrust response was warranted, it would have been in the form of prohibiting mergers that increase monopsony power.
 Finally, as Professor Taylor notes in his article, the outcome may be that growers are pushed onto their all-or-none supply curves. At least in the short run, this has only distributive consequences.
  Put differently, there may be little or no efficiency-based reason to invoke the antitrust laws. Despite these general propositions, there are specific issues to consider.
8.3 Monopsony Power and Contract Power

Part of the problem of addressing the issue of monopsony power in agricultural markets is that “locked-in” is a term of art. In a sense, every buyer or seller faced with market power is to some extent “locked-in,”
 meaning they are unable to respond to prices changes.  In the most typical agricultural scenario, the sellers have made substantial investments in fixed inputs that are not easily transferrable to other uses. It is not precisely this investment – a sunk cost --  that “locks in” the supplier, but the fact that any effort to respond to low prices by switching to alternative buyers will mean substantial new investment in plant and equipment. This switching cost makes the producer vulnerable to being pushed onto its all-or-none supply curve.  The producer is more likely to take what is offered at least in the short run.
   The fact that switching costs are a source of monopsony power does not resolve the issue of whether an antitrust response is warranted. Instead, it raises one of the more perplexing problems in antitrust. Simply put, the question is: When is the perceived market power the type to which the antitrust laws should respond? 
The concept of being locked in and its implications for market power analysis have been explored extensively in cases involving the selling side of the market. The analysis there applies equally to agricultural buyers. The most well-known case is Eastman Kodak Co. v. Image Technical Services.
  There, Kodak sold photocopiers as well as parts and service. It instituted a policy of selling parts only to owners of machines who made their own repairs or who purchased Kodak’s service. Technically, the case raised the issue of whether Kodak illegally tied its own service to the sale of Kodak parts thereby effectively eliminating to buyers of Kodak the option of using independent repair services. In effect, having made the investment in the machines, so the argument went, they were locked in to whatever changes or demands Kodak made. 

The case turned on whether Kodak possessed market power in the market for repair parts.  Kodak argued that it did not because any action that would disadvantage consumers in the parts market would extend to the market for the machines themselves. In that market Kodak did not have market power. Put differently, without power in the market for the machines, Kodak argued it could not exercise power in the parts market.  In effect, Kodak argued that it could not treat current machine owners as captives. The Supreme Court disagreed with Kodak and noted that Kodak announced its policy change after buyers had purchased the machines and that buyers wishing to avoid Kodak’s power – to, in effect, use independent service providers – would have to switch to different producers.  Switching was, however, a costly proposition.
 What this means is that an owner of a Kodak copier was forced to compare the price of a Kodak part with the cost of switching to another brand of machine – the only way of avoiding Kodak’s higher price. To the extent this comparison favored remaining with Kodak, the buyer can be said to be locked in.
  The net effect is similar to the seller raising price after the initial transaction. 
It is useful to compare Kodak with Queen City Pizza, Inc. v. Domino’s Pizza, Inc.,
 in which the plaintiffs unsuccessfully attempted to apply the reasoning of the Kodak Court. In Queen City, franchisees entered into contracts with Domino’s that required them to purchase “ingredients, supplies, and materials” from Domino’s or an approved supplier. The franchisees argued that Domino’s possessed monopoly power by virtue of the fact that Domino’s could raise its prices for these supplies while the franchisees were precluded from buying those supplies from lower-cost alternative sources. In effect, they were locked in because they could not switch to other franchisors or types of investment. In distinguishing Kodak, the court noted that purchasers of Kodak’s machines fell victim to a change in policy after the initial purchase was made. The change was not foreseeable at the time. In contrast, Domino’s franchisees contracted into a situation in which they were expressly told that they would be required to buy from Domino’s. In a sense, they had consented to a possible future exercise of monopsony power. And, in theory at least, they were compensated, ex ante, for the risk they accepted in the form of a lower price for the franchise itself.
There is actually no bright line between Kodak and Queen City because both deal with the elusive notions of consent and foreseeability.  The franchisees in Queen City consented to the possibility of future increases in prices. Similarly, the purchasers in Kodak can be said to have “known” that they did not control the future availability of parts and service. This, in a sense, they had consented as well.
In the context of agricultural markets, the producer who invests in fixed inputs without a long term contract at assured prices for its output is the monopsony version of Kodak and Queen City. Since it is foreseeable to the producer that it is investing resources for the specific purpose of producing agricultural outputs and that it is, therefore, highly dependent on future prices paid by buyers, these cases would seem to fall closer to Queen City than to Kodak. 
There are, however, two complications that make a direct application of Kodak and Queen City less straight forward. In both of those cases, the defendants sold the product that led to the lock in. In a general sense, a prior contractual relationship led to the dependence.  In the agricultural context, it does not appear that the locked-in producers buy their equipment from future buyers of the output with the understanding that those buyers will also determine the price paid for the output.  In these instances, regardless of the source of the market power possessed by buyers, an effort to use that power to force prices down is not something to which the antitrust laws are likely to respond.

The second complicating factor pushes the analysis in the opposite direction. In the agriculture/monopsony version of the lock-in cases, there are often accusations that producers relied on promises by the buyers that the engagement would be long term with prices determined by a preset formula.  When this is the case, contract issues arise with respect to misrepresentation and breach. And, the market power resulting from misrepresentation may create the lack of foreseeability to which the Court responded in Kodak. Still, when the outcome is no more than the insistence on lower prices and movement to an all-or-none supply curve, the role of antitrust law is unclear.
 
The analysis comes into focus when one considers a recent case, Been v. O.K. Industries.
  There, poultry growers brought a class action against O.K. Industries, the only integrator/buyer in the market. In order to contract with O.K. in the first place, growers were required to obtain financing and to build chicken houses to O.K.’s specifications. The cost of one chicken house was up to $160,000. Under the terms of the contract, O.K. supplied all inputs, including the chicks. It only obligated itself to supply one flock of chicks to a buyer. The grow-out period was 7 weeks.  In short, growers committed a $160,000 investment for the promise that O.K. may replace flocks “from time to time” or, evidently, not at all.
 
The plaintiff/growers complained of a variety of contract terms including the formula for determining payment and the fact that O.K. had decreased the number of chicks it supplied each year.  As in Kodak and Queen City, there was no evidence that O.K. possessed market power over the plaintiffs until the initial investment was made.  On the other hand, any effort to switch to another line of production was likely to be prohibitively expensive and the court did find that O.K. possessed monopsony power once the investments were made.
The correct outcome of the case from an economic perspective is not clear.  First, unlike Kodak and Queen City, there was no claim that would be analogous to tying.  Instead, most of the claims concerned ways in which the compensation to growers would be decreased.
 The distinction between tying and simply lowering the price paid may not be significant from the seller’s point of view since both result in a lower net profit.
 Tying, however, has the additional impact of foreclosing other competitors – something to which the antitrust law do respond.
 
Second, unlike Kodak, it is not clear whether or not the practices complained of were included as terms of the contract initially. In short, it was not clear that there was a change in practice that the processors had not, in effect, agreed to. Finally, even if no tying was involved and the only impact was on the prices paid for growing services, this does not mean the effects are distributive only. 
These factors lead to a number of possibilities. One, of course, is that there has been a breach of contract by O.K. That was not, however, part of the claim.
 A second possibility is that O.K. did use its power to force prices lower. This possibility has three versions. One is that this is not the type of exercise of power to which the antitrust laws respond. In other words, the case could be viewed as similar to Queen City. The underlying idea would be that when entering the contract, the growers were compensated in advance for O.K.s future actions, and those actions are merely efforts by O.K. to enjoy the benefit of the bargain it made when it did not possess monopsony power. 
A second version is that the growers were forced onto their all-or-none supply curves. If so, there would be no decrease in production and the impact would be strictly distributive. A final version follows the analysis found in chapter 3. Lower prices will mean lower quantities supplied and ultimately higher prices and lower quantities offered for sale in the output market. Obviously, this final version means allocative losses and at least raises the type of economic concerns antitrust law is designed to address.  Interesting, while negative allocative effects are a possibility, it is unlikely that the antitrust law would be employed because all three versions involve single-firm, price affecting, behavior.
   
8.4 Tying and Reciprocal Dealing


Although there is no antitrust response to the simple claim that one is locked into selling at prices that are too low, the analysis changes when the focus is on the use of market power to achieve other ends.  When tying and reciprocal dealing are involved, the use of the power can have an impact on competition in other markets.  In the case of both reciprocal dealing and tying, it is still necessary to address the Kodak/Queen City Pizza issue of whether the defendant buyer possesses the type of power the antitrust laws are designed to address.
 In other words, the question of whether the producer/plaintiff more or less willingly contracted into monopsony conditions must be considered. Assuming they did not and that the possessor of that power goes further than demanding favorable prices, a different analysis emerges. 

One possibility is tying. In the monopsony context, this would mean agreeing to purchase one product from sellers only if the seller also sells a second product to the buyer. In this instance, the buyer might be the only customer for the first product and instead of using its monopsony power to lower the price, it uses that power to force the sale of a second product that the producer would prefer to offer on the open market.

The tying scenario seems unlikely, but a similar use of power is found in reciprocal dealing.
 Reciprocal dealing means that one buyer will buy from a seller only if that seller will buy something from the first buyer. To raise antitrust concerns, the practice must be both conditional and coercive.
  Using the poultry example, described above, a processor of chickens or turkeys may purchase a producer’s growing services only if the producer purchases a number of inputs from the processor. 
 For example, the producer could be required to purchase everything from chicks or poults to feed, medication, and litter. The impact would be on competition in the market for the items the producer is “forced” to buy as a consequence of its dependence on the processor as a buyer.
 The actual contract arrangement can take an even more convoluted form. For example, the buyer may purchase the grown-out poultry at a preset price claiming that it is “giving” the supplies to the producer.  Of course, the price paid for the grown-out poultry will be lower, to allow for the cost of these supplies, and the economic impact is indistinguishable from the more straight-forward example.
 

Whether it is the unlikely possibility of tying or the more likely possibility of reciprocal dealing, antitrust law may be responsive. The theory for doing so is best understood by first focusing on the more typical selling side of the market.  In the following examples, X is the product in which the firm has buying or selling power and Y is the product, the sale or purchase of which is tied. In the case of tying, the impact is on the possibility that more efficient sellers of the Y are foreclosed. Whether this is a realistic fear is uncertain.  The firm involved in the tying would have an incentive to obtain Y at the lowest cost even if that means outsourcing production to other more efficient suppliers.
 In that case, one could hardly argue that more efficient firms have been foreclosed. The outcome is more distributive in nature than anything else.
In a selling side reciprocal dealing case, the firm with monopoly power requires the buyer to sell an item or items that the buyer would prefer to sell to other buyers.  In these instances, foreclosure means that buyers placing a higher value on Y are unable to obtain them. The value will be higher if these alternative buyers can use Y more efficiently for the purpose of producing profit.  Again, whether this misallocation and foreclosure actually occurs is an empirical question. Unless it engages in predation, it is not clear why the reciprocal dealing firm would not resell Y to firms with more valued uses. In this case there would be no foreclosures. Similarly, for there to be foreclosure the buyer would have to purchase all of the Y produced. Consequently, sellers of Y may just increase their output.
When the analysis is flipped to monopsony and the focus is tying, the foreclosure occurs in the same manner as the reciprocal dealing firm with monopoly power. The firm with monopsony power in the market for X requires the seller to also sell Y. Firm’s valuing Y more than the monopsonist are arguably foreclosed. Again, though, the question is why the monopsony buyer would not then resell to those who place a higher value on Y.

Under a monopsony reciprocal dealing theory, product X is purchased by the monopsonist only under the condition that the seller purchase product Y from the monopsonist. Here the foreclosure issue mirrors that found in the typical selling-side tying case. The question, as in the seller side tying case, is whether this results in the foreclosure of more efficient producers of Y.   In fact, in all cases of either monopoly or monopsony tying or reciprocal dealing, there are arguments that the feared foreclosure will not occur. 
As already suggested, the possibilities of tying and reciprocal dealing do not eliminate the need for the Kodak/Queen City analysis. This sets up three relatively distinct possibilities with respect to antitrust enforcement. First are those cases in which a firm possesses legally obtained monopsony power from a source unrelated to its own prior contact with the buyer.  For example, in the typical grow-out contract example described above, the seller may be selling to one processor and now finds that processor has been replaced in the market by a new one. The second processor has monopsony power, and a critical question for determining the role of antitrust law is whether the power of buyer two is used to depress price as opposed to requiring reciprocal dealing. Obviously, in the former case, no response is likely, and in the latter case, the usual tying or reciprocal dealing analysis is appropriate.
 The second category of cases involve instances in which a firm has monopsony power by virtue of a contract the seller willingly entered into and which includes terms that are favorable to the buyer and which were foreseeable by the seller.  Whether the power is used to depress prices or engage in what would otherwise be regarded as tying or reciprocal dealing, the buyer is properly viewed as having consented to the use of the power. This is comparable to the Queen City scenario.
A third possibility exists when a firm enters into a short term contract with a buyer that requires – whether or not at the buyer’s insistence – that the seller make significant investment that is specific to one line of production. When the contract period ends, the buyer will possess monopsony power. Use of that power to depress prices does not ordinarily require an antitrust response. On the other hand, use of the power to force tying or reciprocal dealing does raise an antitrust response. 
Although all of these possibilities and the consequences conform to current antitrust law, it is not clear that the distinctions warrant different treatment. This is because all the cases have an overriding similarity. In each case, investments are made without any contractual assurance that the investment will turn out to be profitable. Put differently, whether the eventual advantage-taker is the initial buyer or a subsequent buyer and whether leverage is used to affect price or some other term, the producer’s position is the result of market imperfections that the firm possessing market power did not create. The exception to this would be when the firm’s power is a result of a deliberate effort to mislead the seller, but even here it is possible that a contract law solution is more appropriate. 
8.5 Alternative Approaches to Agricultural Buying Power  

Legislation other than the antitrust laws has been used to benefit producers who may find themselves selling to firms with buying power.
 For example, in recent years, there have been efforts to pass legislation that would prohibit packers from ownership of livestock for more than a prescribed period prior to slaughter. The logic of the prohibition is that the packers eventually pay for the owned or controlled cattle at a price that is determined by a formula. If they pay more for cattle not owned or controlled, that affects the formula price. In other words, the marginal cost of independently raised livestock is multiplied because of the impact of the formula, and this discourages increases in price 
 
The most ambitious effort to equalize the power between buyers and seller is the Capper-Volstead Act of 1922. The Act was designed to exempt farmer cooperatives from the antitrust laws to a limited extent.
 Under the Act:

[P]ersons engaged in the production of agricultural products as farmers, planters, ranchmen, dairymen, nut or fruit growers may act together in associations, corporate or otherwise, with or without capital stock, in collectively processing, preparing for market, handling, and marketing in interstate and foreign commerce, such products of persons so engaged.


The antitrust exemption applies to cooperatives composed of producers who combine to market their output. It does not extend to monopolization,
 price discrimination, coercion of members or non-members, or efforts to restrict output.
 In short, the Act does not address monopsony power directly but does allow the development of market power on the selling side of the market, thus setting up at least the possibility of bilateral monopoly.
 The theory of bilateral monopoly suggests that the Act may address the concerns expressed about distributive outcomes but even this is not free from doubt. One relatively recent investigator concluded that the “special tools,” including the Capper –Volstead Act, designed to address power imbalances in the agricultural sector “seem not to have been used especially well. . . .”
  The impact on efficiency and consumer welfare is perhaps even less certain.
 
Legislation that has also been used to address perceived imbalances in agricultural markets is the Packers & Stockyards Act
 of 1920. Section 213 of the Act lists a number of types of prohibited conduct. For example:

It shall be unlawful for any packer or swine contractor with respect to livestock, meats, meat food products, or livestock products in unmanufactured form, or for any live poultry dealer with respect to live poultry, to:

(a) Engage in or use any unfair, unjustly discriminatory, or deceptive practice or device; or . . . 
(c) Sell or otherwise transfer to or for any other packer, swine contractor, or any live poultry dealer, or buy or otherwise receive from or for any other packer, swine contractor, or any live poultry dealer, any article for the purpose or with the effect of apportioning the supply between any such persons, if such apportionment has the tendency or effect of restraining commerce or of creating a monopoly; or 

(d) Sell or otherwise transfer to or for any other person, or buy or otherwise receive from or for any other person, any article for the purpose or with the effect of manipulating or controlling prices, or of creating a monopoly in the acquisition of, buying, selling, or dealing in, any article, or of restraining commerce; or 

(e) Engage in any course of business or do any act for the purpose or with the effect of manipulating or controlling prices, or of creating a monopoly in the acquisition of, buying, selling, or dealing in, any article, or of restraining commerce; or . . . .

The important thing to note is that some sections prohibit activities that affect competition but section (a) does not. In addition, to put the importance of interpretations of the Act in context, it should also be noted that until 1970, the buying side of meat industry remained relatively unconcentrated with sellers offering their output at auctions attended by sufficient buyers to create competitive conditions. Mergers, principally in the 1980s, led to concentration in the industry greatly reducing the number of buyers
 and leading to the monopsony conditions found today. 


In light of buyer-side consolidation, the issue has arisen of whether the Packers and Stockyards Act can be used to address purely distributive matters, as suggested by subsection (a) above or whether it should be reconciled more generally with the goals of the antitrust laws as suggested by sections (c) and (d). The question was considered in Pickett v. Tyson Fresh Meats, Inc.
 The context was cattle raised exclusively for slaughter. Some of these cattle were purchased on what is called the “cash” market meaning that the cattle are raised by ranchers who then sell the grown cattle through a traditional one-on-one bargaining process. The cattle are delivered seven days after the agreement.

The cash market was the way nearly all cattle were sold until the 1980s. At that point, packers began to enter into marketing agreements that pegged the price of any purchase at the average cash price for the week prior to the purchase.
 The cattle are delivered within a two-week period with the actual day picked by the packer. The plaintiffs
 were producers selling in the cash market. Their claim was that Tyson used the marketing agreements to force the cash price lower. It did this, according to the plaintiffs, by using marketing agreements that essentially lowered the demand for cattle on the cash market. This meant lower prices on the cash market and, ultimately, also for those cattle sold under marketing agreements. At trial, the jury found for the plaintiffs and awarded $1.3 billion in damages. The trial judge reversed the judgment and found for Tyson. 

The case turned on an important issue of interpretation with respect to the Packers and Stockyards Act.
 Plaintiffs claimed that they had met their burden under subsection (a) of the Act by demonstrating that the cash and overall price of cattle was lower as a result of the marketing arrangements. Tyson argued that the Act required more. Specifically, their argument was that the Act required a demonstration that there had been an adverse effect on competition. The argument was one that imported into subsection (a) the requirements of other subsections and the more general requirement that the antitrust laws exist to protect competition but not necessarily individual competitors. The Eleventh Circuit Court of Appeals adopted Tyson’s reasoning and its argument that the practice was actually procompetitive in that it permitted a reliable and stable supply of cattle
 and lowered transaction costs.

A different position was adopted by the Court of Appeals for the Fifth Circuit in Wheeler v. Pilgrim’s Pride Corp.,
 a case dealing with growers and processors of poultry. The fact pattern was somewhat different in that the processor owned the chickens from the outset and the growers were supplied with the chicks, feed, and other supplies necessary to raise the chickens at which time they were “returned” to the processor.  Defendant had a different arrangement with another grower under which that grower was compensated at a higher rate.  In some respects, from a theoretical perspective, the defendant was acting as a price discriminating monopsonist as described in chapter 4.  The Fifth Circuit reasoned that the drafters of the legislation had specifically expressed concerns about competition in some sections of the Packers and Stockyards Act and not in others. Consequently, it rejected the view that plaintiffs attempting to recover under subsection (a) were required to demonstrate that the practice in question harmed competition.
 Consequently, at this point there is a disagreement among the circuits on whether a practice must harm competition in order to violate the Packers and Stockyards Act.

Even in those circuits that have adopted the view expressed by the Eleventh Circuit in Tyson, there may be an important role for the Packers and Stockyards Act to play.  As chapter three describes, unilateral actions by firms with monopsony power, like Tyson, can have negative allocative effects. Lower prices paid by processors may mean a lower quantity supplied and higher prices to consumers as a result of restricted output. On the other hand, unilateral conduct that simply forces prices down will not lead to antitrust liability.  This suggests that, even with the requirement that a harm to competition be shown, there is an economically sensible role for the Packers and Stockyards Act. Indeed, this was the holding in Been v. O.K. Industries, which was discussed earlier.  There the court held that the Act did require a showing of economic harm but held that the Act was to be applied more broadly than the antitrust laws.
 Specifically, the court indicated that it would focus on the use of monopsony power even if legally obtained.  Plaintiffs were only required to demonstrate that O.K depressed prices paid and resold at to consumers at higher prices.

8.6 Concluding Remarks


To some extent, the discussion of agricultural monopsony issues reflects the discussions that took place forty years ago.  At that time, courts debated whether antitrust law was to be guided by broad populist goals that meant preserving small economic units (largely distributive concerns) or by allocative efficiency and consumer welfare. In large part, the arguments in many agricultural contexts seem to be distributive in nature in that they are motivated by a desire to protect the relatively small farmers or ranchers from the larger processor/buyers. This, in itself, does not mean the issues are without importance with respect to modern antitrust goals. All antitrust plaintiffs are ultimately motivated by distributive matters. The key is whether in the process of addressing those matters, positive allocative effects can be obtained.
What this requires is a case by case analysis consistent with that employed in more familiar selling-side cases.  Thus, the central questions are 1) whether sellers have willingly entered into arrangements that permit buyers to exercise buying power about which they later complain, and 2) whether the practices result in purchases and prices that are lower than would exist in competitive markets or whether buying power is used to foreclose competition.
� Recent cases involving buyer collusion in agricultural  markets include Knevelbaard Dairies v. Kraft Foods, Inc. 232 F.3d 979 (9th Cir. 2000); In re Southeastern Milk Antitrust Litigation, 555 F.Supp.2d 934 (2008); Pease v. Jasper Wyman & Son, 2002 WL 1974081 (Me. Super. 2002).





� See generally, Note, Challenging Concentration of Control in the American Meat Industry, 117 Harv. L. Rev. 2643 (June 2004); Peter C. Carstensen, Concentration and the Destruction of Competition in Agricultural Markets: The Case for a Change in Public Policy, 2000 Wis. L. Rev. 531 (2000); Roger A. McEowen, Peter C. Carstensen & Neil E. Harl, The 2002 Senate Farm Bill: The Ban on Packer Ownership of Livestock, 7 Drake J. Agric. L. 268 (2002). Moreover, the issue is hardly a new one, see Robert F. Lanzillotti, The Superior Market Power of Food Processing and Agricultural Supply Firms – Its Relation to the Farm Problem, 42 J. Farm Econ. 1228 (Dec. 1960). 


Increases in buyer concentration have been especially significant in meat packing, where the four firm concentration for cattle increased from 20 percent to 69 percent between 1980 and 2000. See R. McEowen, P. Carstensen, & N. Harl, at 269.


� There is no precise definition of what it means to be locked-in, but typically the idea is that a firm has no feasible option and therefore can be exploited. For example, a farmer may make substantial investment that is “sunk” – cannot be recovered should he abandon farming. As long as the price offered for his output exceeds average variable cost, he will continue to produce even though his profits are negative.


�  C. Robert Taylor, The Many Faces of Power in the Food System,  http://www.ftc.gov/bc/mergerenforce/presentations/040217taylor.pdf (last visited April 27, 2009). As one would expect, the characteristics may vary from product to product, but the existence of monopsony power seems, if not uniform, at least typical. See Statement of Professor Peter Carstensen, Single Buyer Markets in Agriculture, Senate Judiciary Committee Hearings, October 30, 2003.


� This is not to say that the situation described here may not raise public policy concerns that could be addressed through other legal avenues. For example, the distributive issue can be raised under the contract law doctrine of unconscionability. See Been v. O.K. Indus., 495 F.3d 1217 (10th Cir. 2007). 


� Of course, the antitrust response would be different if the selling or buying price were determined collusively or if the power were used for purposes of tying or reciprocal dealing.


�  This path was taken in the late 1990s when the Justice Department investigated the acquisition of Continental Grain by Cargill based on the belief that it would “substantially lessen competition for purchases of corn, soybeans and wheat. . . .” See Complaint, U.S. v. Cargill, Inc., Civil No. 99-1875, (D.D.C. 1999). The merger was later approved on the condition that the parties divest themselves of a number of grain elevators, in order to avoid increases in buying power.


� See discussion in Chapter 3. At least in theory, the consequences could be more than distributive if an especially aggressive pricing policy resulted in prices below average total cost. In the long run one would expect exit from the industry by producers. One ironic aspect of the antitrust analysis is that a group of firms acting collusively to force sellers onto their all-or-nothing supply curve would clearly violate the antitrust laws, although a single firm almost certainly would not be in violation. Recent cases involving buyer collusion in agricultural  markets include Knevelbaard Dairies v. Kraft Foods, Inc. 232 F.3d 979 (9th Cir. 2000); In re Southeastern Milk Antitrust Litigation, 555 F.Supp.2d 934 (2008); Pease v. Jasper Wyman & Son, 2002 WL 1974081 (Me. Super. 2002).


�  See discussion, supra note 2.





�  In the short run, the producer’s supply curve remains the marginal cost curve above the average variable cost curve and the producer may exhibit some short run flexibility or elasticity. The extreme example of this would be if having been pushed to the all-or-nothing curve, the sellers opt for nothing. 


� 504 U.S. 451 (1992). See generally Herbert Hovenkamp, Market Power in Aftermarkets: Antitrust Policy and the Kodak Case, 40 UCLA L. Rev. 1447 (1993).


� The Court also noted the difficulty of life-cycle pricing in which a buyer would determine the costs of the machine over its useful life. If the cost of determining the actual or true cost of a good is high enough, buyers will not make the calculation and enter into the bargain with imperfect information about cost. This imperfection with regard to cost can itself be a source of market power.


�  Switching costs are pervasive and can include any thing from switching to a different grocery store to a new barber. In all cases, they weigh against switching but often they are low enough that the switch occurs anyway.


� 124 F.3d 430 (3rd Cir. 1997).


�  If Kodak and Queen City Pizza are based on the question of whether buyers would foresee or anticipate changes in the future, it is not clear that the buyer who responds to a misrepresentation is not also locked in.


�  495 F.3d 1217 (10th Cir. 2007). The case was brought under the Packers and Stockyards Act which is discussed below along with the court’s decision. 


�  Id. at 1223.





�  For example, the O.K allegedly delivered dead chicks to the growers, which the growers were required to pay for. 


� It may, however, have allocative consequences as discussed below.





�  This is discussed more fully in the next section.





� Plaintiff did assert, however, that the contract was unconscionable.  


�  As discussed below, the Packers and Stockyards Act may be employed to address single firm price affecting practices. 


� In more general terms, the type question goes to whether market imperfections can lead to market power the antitrust laws prohibit. This proposition is discussed most clearly by Justice Scalia in Kodak, 504 U.S. at 494. See generally, Jeffrey L. Harrison, An Instrumental Approach to Market Power and Antitrust Policy, 59 SMU L. Rev. 1673 (Fall 2006).


� For a detailed explanation of reciprocal dealing, see Chapter 19 in Roger D. Blair & David L. Kasserman, Antitrust Economics 2d ed., (New York: Oxford University Press 2009).


� Reciprocal dealing can be tricky and it is present everywhere.  At one level it can simply mean that one person does something to “pay back” another. For example, a life insurance salesman buys haircuts, auto repairs, accounting services and dental services from clients. This is reciprocal but not coercive.





�  See e.g. Been v. O.K. Indus. Inc., 495 F.3d 1217 (10th Cir. 





2007).





� This may not always be the case. In Spartan Grain v. Mill, 581 F.2d 419 (5th Cir. 1979), a leading reciprocal dealing case, there was conditioning, but the arrangement was mutually beneficial. Poultry farmers already had hen houses, but no business. Spartan offered to buy hatching eggs from the farmers if they would agree to buy feed from Spartan.  Here Spartan was creating a book of business for its animal feed by agreeing to provide a market for the customers output.  The result appears to be procompetitive, as outputs expanded. This arrangement resulted in an antitrust suit for distributive reasons. Neither Spartan’s competitors in the feed market, nor Ayer’s competitors in the hatching egg market complained. The arrangement created a surplus and Ayers was dissatisfied with his share.  Unfortunately, the trial court confused reciprocity with tying.


� In the context of tying and reciprocal dealing, it is useful to keep in mind that under some theories, these practices actually produce little or no harm. See Roger D. Blair & David L. Kasserman, supra note 24, at chapters 18 & 19.


� In fact, the X producer will not maximize its profits if it fails to purchase Y from others if they are more efficient producers of Y.





� See The Agricultural, Conservation and Rural Enhancement Act of 2001, S. 1731, 107th Cong. (2002).


� See Robert Taylor, supra note 4.





� See generally, James B. Dean & Thomas Earl Geu, The Uniform Limited Cooperative Association Act, 13 Drake J. Agric. L. 63 (2008); Amber Brady, Post-Smithfield and Hazeltine: An Evaluation of the Capper-Volstead Act as an Alternative Means of Marketing Power for Producers, 10 Drake J. Agric. L. 331 (2005).


� 7 U.S.C. §§291, 292 (2004).





� This is not the same under the antitrust laws as simply possessing a dominant market share.


� See U.S. Department of Agriculture, Rural Business and Cooperative Service, Understanding Capper-Volstead (April 1995), available at, http://www.rurdev.usda.gov/rbs/pub/cir35.pdf. See also, Maryland and Virginia Milk Producers Ass’n v. U.S. 362 U.S. 458 (1960). 


� The economics of bilateral monopoly are discussed in Chapter 6.


� Richard J. Sexton, Industrialization and Consolidation in the U.S. Food Sector: Implications for Competition and Welfare, 82 Am. J. Agric. Econ. 1087 (2000).


� For one view on this which is discussed in Chapter 9, see Roger G. Noll, ‘Buyer Power’ and Economic Policy, 72 Antitrust L. J. 589 (2005). 


� 7 U.S.C. §192 (2004). For an analysis of the Act, see Note, Challenging Concentration of Control of the American Meat Industry, supra note 2, at 2657. 


� 7 USC §§181-183 (2004), et seq. 





� The increased concentration is attributed to the Justice Department’s and the Grain Inspection, Packers and Stockyard Administration’s failure during the Reagan administration to oppose these mergers. See Eric Schlosser, Fast Food Nation: The Dark Side of the All-American Meal 137 (Perennial 2002).


� 420 F.3d 1272 (11th Cir. 2005). 





� The price is then adjusted based on the quality of the actual cattle delivered.





� The case was a class action.





� See generally, Christopher  M. Bass, More Than a Mirror: The Packers and Stockyards Act, Antitrust Law, and the Injury to Competition Requirement, 12 Drake J. Agric.  L. 423 (2007).





� This meant Tyson could operate its processing plants at a high and constant level.


� 420 F.3d at 1281-1286. In so holding, the court joined the Seventh, Ninth, and Eighth Circuit Courts of Appeal. 


� 536 F.3d 455 (5th Cir. 455, 2008).





� The court did not, however, indicate whether the practice in question violated subsection (a). For a lower court case with a similar outcome, see Schumacher v. Tyson Fresh Meats, Inc. 434 Supp.2d 748 (D. South Dakota, 2006). 


� 495 F.3d 1231.





� Id. at 1234.
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