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February 10, 1997

VIA CERTIFIED MAIL - RETURN RECEIPT REQUESTED
Joel Kline, Esq.
Acting Assistant Attorney General
Antitrust Division
United States Department of Justice
10th and Constitution Avenues, N.W.
Washington, DC 20530
Re:

Request for a United States Department of Justice Expedited Business Review Letter
for Southwest Orthopedic Specialists

Dear Mr. Kline:
Pursuant to the United States Department of Justice's Antitrust Division business review
procedure (28 C.F.R. § 50.6) and the Department's pilot expedited business review procedure
announced on December 1, 1992 (58 Fed. Reg. 6132 (1993)), our law firm hereby requests a
business review response letter on behalf of the Southwest Orthopedic Specialists ("SOS"). More
specifically, we request a statement of the Department's current enforcement intention with respect
to the proposed formation, business conduct and operations of a SOS, a proposed physician network
joint venture consisting orthopedists and other related specialists serving New Mexico.
In making this request, we understand our affirmative obligation to make a full and true
disclosure regarding the proposed business conduct. We base our request upon the best information
known to date and upon reasonable estimates of future activity. We verify that we make this
expedited business review request in good faith, and we have made a diligent search for information
required to be submitted pursuant to 28 C.F.R. § 50.6. SOS will review and implement suggested
modifications to its proposed operations to address any antitrust concerns of the Department.
I.

Organization.

SOS intends to form a not-for-profit, taxable corporation under the laws of the State of New
Mexico. The principal place of business for SOS will be Albuquerque, New Mexico. Membership
in the corporation will be limited to specialists in orthopedics and related fields who have been
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credentialed by SOS. The corporation will be governed by a Board of Directors, and will have
standing committees, such as credentialing and quality assurance/utilization review. Finalization of
organizational documents is pending completion of this review.
Initially, 10 physicians specializing in orthopedics are expected to participate in this venture
(Exhibit A). Physician Members would be required to submit an initial application fee of $2,000,
and pay such annual membership fees as the Board of Directors determines to be necessary and
appropriate to support SOS' activities. Each participating physician would be required to meet
initially, and maintain compliance with, SOS' credentialing criteria.
After SOS is formed, SOS intends to recruit additional Physician Members to assure adequate
access for beneficiaries of contracting health care plans. However, the number of physician
providers shall not exceed the permitted "safety zone" for a physician non-exclusive network as
established by the Department of Justice and the Federal Trade Commission, entitled "Statements of
Enforcement Policy and Analytical Principles Relating to Health Care and Antitrust."
II.

Activities.

SOS will market specialty physician medical services in the field of orthopedics to health
benefit plans (HMOs, other health insurance carriers, large self-insured employers, and multiphysician primary care organizations) serving primarily New Mexico. In addition, SOS will offer
local businesses and employers the opportunity to interact directly with physicians and to access
"bundled" sets of medical and surgical services under a simplified and unified bill. SOS will
negotiate and enter into contracts with these plans/organizations on a regional and/or statewide basis,
under which SOS members will provide medical services to the beneficiaries of the health
plans/ organizations.
SOS will provide physician services either on the basis of its receiving a capitated payment
or under a discounted fee-for-service schedule for its member physicians with an appropriate "risk
pool" withhold of the fees due each physician. The withhold will be distributed to the participating
physicians only if the panel of doctors as a group meets established efficiency and quality parameters.
If the group meets those requirements, the amount of the withhold will be distributed according
to
each doctor's compliance with established protocols and procedures. In this manner, SOS will offer
a mechanism for private physicians to share risk and participate efficiently and effectively in
managed care.
SOS proposes several safeguards designed to address concerns about sharing price
information. In establishing the payment terms under which SOS will contract with payers, SOS will
hire independent health care consultants to gather and prepare an aggregate of information relating
to utilization, quality standards, cost of purchased services, fees, charges, and clinical outcomes.
The consultants will use this information to create a data base, prepare a statistical analysis and
develop a proposed fee structure and minimum acceptable contract terms. If the SOS Board of
Directors votes to approve the proposed fee schedule and minimum contract terms, the SOS will be
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authorized to enter into contracts that meet those minimum requirements and bind its member
physicians to those terms.
No physician participating in SOS, including board members, will have access to any other
member physician's fees, pricing or volume information, or any other individual physician's
information collected by the consultants. In addition, each SOS participating physician will be
expressly prohibited from disclosing any information regarding usual and customary charges or the
charges the physician has agreed to accept under any other managed care arrangement to any other
SOS physician.
SOS intends to implement ongoing monitoring, quality assurance and utilization review of
services provided by its Member Physicians to offer a unique and innovative product to health plans.
To that end, SOS will develop utilization review, quality assurance standards, practice parameters,
and other practice management information. The information gathered will be used to assist Member
Physicians in understanding and modifying as appropriate the manner and method of delivering
service to assure quality, and promote efficiency and cost-effectiveness. The information gathered
will also provide SOS with basis for developing training and educational seminars to help modify
practice patterns of referring primary care physicians as well as participating Member Physicians.
SOS may enter into contracts for group purchasing of medical supplies and equipment, on
behalf of its physician providers in order to facilitate the delivery of less-costly health care services.
SOS physician providers will participate in the network on a nonexclusive basis. Individual
member providers will be able to affiliate and contract directly with competing multi-specialty
networks, primary care groups, independent practice organizations, physician hospital organizations,
managed care plans and other third-party payers.
SOS anticipates that its primary geographical market would be the greater Albuquerque and
Bernallilo County area and its secondary geographic market to be the entire State of New Mexico.
Because Albuquerque is the only true tertiary service center in New Mexico, the physicians who will
participate in SOS actually service a state-wide population.
III.

Competition

In the State of New Mexico there are a total of approximately 3,311 physicians. 1 Of these
physicians, approximately 100 are orthopedists as defined under the SOS proposed structure. 2 SOS
will represent only 163 of the approximately 62 orthopedic specialists in the Albuquerque metro

Statistics represents information for 1996 obtained from the New Mexico Board of Medical Examiners
.

1

Statistics derived from 1996 membership rosters of the New Mexico Orthopaedic Association and the American
Academy of Orthopaedists.
2
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area, 3 the area designated as the primary service area of SOS. In addition, many other surgeons are
qualified and enjoy privileges to perform similar procedures, including surgeons, neurosurgeons,
neurologists, podiatrists, family practice specialists, chiropractors, and sports medicine specialist.
Therefore, in actuality, the effective percentage of participation of physicians in relevant specialties
is well below the "safe harbor" maximum percentages for participation set forth in the antitrust
guidelines.
It should be noted that in addition to the many competing multi-specialty networks, primary
care groups, independent practice organizations, physician hospital organizations, and HMOs that
currently exist in New Mexico, there is a dominant orthopedic group in Albuquerque that consists
of 14 orthopedists and one sports medicine/family practice specialist. SOS believes that this groups
holds or manages contracts that control a significant percentage of managed care enrollees in the
primary and secondary service area. SOS hopes to provide alternative options for managed care
plans seeking to contract with a "group," i.e., network, of orthopedic providers.

At this time, SOS does not have a marketing or business plan other than what has been
described in this letter. The issue of antitrust, however, has been discussed in the organizational
meetings with members and as a result, a decision was made to request an expedited review letter.
If you have any questions concerning this request, please feel free to contact me directly.
Thank you for your consideration.

Very truly yours,
HINKLE, COX, EATON,
COFFIELD & HENSLEY, L.L.P. .
By:

DF:bjr
Enclosure
cc: Michael Mitnik, M.D.

Diane Fisher
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Alan Altman, M.D.
Brian Altman, M.D.
Robert Benson, M.D.
Thomas Grace, M. D.
Keith Harvie, M.D.
Joseph Hollinger, M.D.
Lloyd Hurley, M.D.
Michael Mitnik, M.D.
Richard Rock, M.D.
Richard Weber, D. O.
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