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Bundling  Beyond  
Borders  
B Y  R I C H A R D  M .  S T E U E R  

BUNDLED  DISCOUNTS  CONTINUE  
to  bedevil  courts  and  commentators.  Even  worse,  
the  confusion  keeps  growing  and  is  spreading  
around  the  world.  Providing  sound  advice  in  this  
environment  is  no  small  challenge,  but  it  can  

be  done.  
In  the  United  States,  courts  have  applied  half  the  contents  

of  the  antitrust  toy  chest  to  bundled  discounts—predatory  
pricing,  exclusive  dealing,  and  tying  theories  under  Sections  
1  and  2  of  the  Sherman  Act  and  Section  3  of  the  Clayton  Act.  
Each  case  seems  to  present  a  different  assortment  of  claims  
and  a  different  mode  of  analysis.1  
In  Europe,  the  courts  have  applied  a  foreclosure  analysis  

to  bundled  discounts,  similar  to  that  applied  to  exclusive  
dealing  and  tying  in  the  United  States,  while  the  European  
Commission  is  adopting  a  price/cost­based  approach  closer  
to  predatory  pricing  analysis.2  
In  other  jurisdictions  there  have  been  fewer  rulings,3  but  

the  reliance  that  enforcement  authorities  and  courts  in  other  
countries  commonly  place  on  the  learning  in  the  European  
Union  and  United  States  does  not  bode  well  for  universal  cer­
tainty  any  time  soon.  
Some  commentators  have  criticized  every  one  of  these  

approaches,  while  other  commentators  have  defended  each  of  
them.  The  academic  debate,  sometimes  conflated  with  expert  
testimony,  has  been  heated,  with  no  clear  winners  or  losers.4  
To  add  to  the  confusion,  the  industries  in  which  bundling  

issues  arise  have  been  as  varied  as  the  legal  theories,  making  
it  even  harder  to  glean  rules  of  general  applicability.  Leading  
decisions  have  involved  such  diverse  products  as  vitamins,  
automobile  tires,  air  travel,  pharmaceuticals,  medical  devices,  
hospital  services,  and  office  supplies.5  Recent  cases  have  been  
brought  against  Intel,  Microsoft,  and  the  maker  of  Transitions  
eyeglass  lenses.6  
If  this  were  not  enough,  the  complexity  is  compounded  

when  dealing  with  global  sellers  and  global  buyers.  In  this  age  
of  multinational  manufacturers,  wholesalers,  and  retailers,  
decentralized  production,  container  ships,  and  the  Internet,  
it  has  become  common  for  multinational  companies  to  solic­
it  bids  to  supply  them  with  products  everywhere.  This  can  
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make  it  more  than  a  little  challenging  to  comply  with  all  the  
world’s  laws  on  bundling  at  once.  
It  would  be  easy  in  this  dizzying  environment  for  a  sup­

plier’s  counsel  to  “just  say  no”  to  bundled  discount  programs.  
The  reality,  though,  is  that  the  biggest  buyers  often  demand  
bundles  with  favorable  pricing  across  the  board.  Large  buy­
ers  may  host  bidding  contests  for  bundles  of  products.7  
Buying  groups  stake  their  very  existence  on  their  ability  to  
secure  better  pricing  for  their  members  and  routinely  try  to  
leverage  that  buying  power  across  all  the  products  their  mem­
bers  buy.8  
The  reality  on  the  manufacturer’s  side  is  that  bundled  dis­

count  programs  provide  sellers  the  hope  of  reducing  their  
prices  without  necessarily  hurting  their  bottom  line—pro­
vided  that  the  programs  result  in  greater  sales.  Such  pro­
grams  also  can  provide  the  most  effective  means  to  match  
rival  offers.  Manufacturers’  sales  executives  typically  want  to  
be  able  employ  every  available  technique  to  build  sales,  with­
in  the  limits  of  the  law.  
Knowing  where  those  limits  lie  is  not  easy  in  any  country,  

given  the  unresolved  issues  in  each  jurisdiction  today.  Yet  it  
is  child’s  play  compared  with  defining  those  limits  for  glob­
al  deals,  given  the  kaleidoscope  of  bundling  law  across  this  
planet.  
So,  how  does  a  supplier  with  global  customers  stay  com­

petitive  and  stay  out  of  trouble?  First,  it  needs  to  understand  
the  meaning  of  bundled  discounts  and  their  anticompetitive  
potential.  Second,  it  needs  to  understand  the  techniques  for  
eliminating  or  minimizing  that  potential.  Third,  it  must  
understand  which  jurisdiction’s  laws  may  apply.  Fourth,  it  
needs  to  develop  a  plan  to  comply  with  all  of  those  laws.  
Nobody  said  it  was  simple.  

What  Are  Bundled  Discounts  and  Why  Do  They  
Attract  Criticism?  
“Bundled  discounts”  or  “bundled  rebates”—often  referred  to  
by  courts  simply  as  “bundling”—involve  the  offer  of  dis­
counts  or  other  inducements  applicable  to  a  bundle  of  prod­
ucts.9  It  is  like  tying,  but  is  not  the  same  because  ordinarily  
the  customer  is  not  actually  required  to  buy  a  second  prod­
uct  in  order  to  qualify  for  a  discount  on  the  first  product.10  
It  is  like  exclusive  dealing  to  the  extent  that  it  discourages  the  
customer  from  purchasing  competing  products—and  it  may  
have  the  practical  effect  of  inducing  exclusive  dealing—but  
is  not  quite  the  same  if  it  does  not  prohibit  purchases  of  
competing  products  outright.  It  may  mimic  predatory  pric­
ing  from  the  perspective  of  a  competitor  that  can  only  offer  
a  portion  of  the  products  included  in  the  bundle,  but  only  if  
the  competitive  products  (i.e.,  the  products  both  competitors  
offer)  are  effectively  being  sold  in  the  bundle  at  a  loss,  mak­
ing  it  impossible  for  the  rival  to  compete.  
Conceptually,  a  bundled  discount  is  similar  to  a  loyalty  

discount,  which  applies  back  to  “dollar  one”  but  is  condi­
tioned  on  the  customer  buying  all  or  most  of  its  requirements  
of  only  a  single  product,  rather  than  multiple  products,  from  
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one  supplier.11  Where  a  customer  has  no  choice  but  to  pur­
chase  some  quantity,  but  not  all,  of  its  requirements  of  a  sin­
gle  product  from  a  particular  supplier,  the  dynamics  of  a  
loyalty  discount  and  a  bundled  discount  become  almost  
indistinguishable  because  the  quantity  the  customer  needs  to  
buy  becomes  the  equivalent  of  a  must­have  product  while  the  
remaining  quantity  does  not.  For  example,  where  a  particu­
lar  brand  of  the  product  is  specified  by  one  of  a  customer’s  
downstream  accounts,  that  portion  of  the  customer’s  require­
ments  for  the  product  will  have  to  be  purchased  from  the  
manufacturer  of  that  particular  brand  while  the  rest  of  the  
customer’s  requirements  for  the  product  could  be  purchased  
from  other  manufacturers,  as  though  there  were  two  cate­
gories  of  products,  only  one  of  which  is  a  must­have.12  
The  element  all  these  devices  have  in  common  is  lever­

age—the  ability  to  use  market  power  in  one  product  to  
obtain  market  power  over  another.  Without  leverage,  there  is  
little  concern  over  bundled  discounts,  whether  they  are  ana­
lyzed  as  tying,  exclusive  dealing,  or  monopolization/abuse  of  
dominance  through  predatory  pricing.13  But  to  complicate  
the  analysis  further,  leverage  is  as  complex  a  concept  as  
bundling  because  there  are  two  kinds  of  leverage.  A  seller  of  
a  must­have  product  can  exert  leverage  over  any  customers  
that  genuinely  must  have  that  particular  product.  The  seller  
can  induce  those  customers  to  buy  more  of  that  product  (if  
they  only  need  to  buy  a  portion  of  their  requirements  for  the  
product  from  that  particular  seller),  or  to  buy  other  products,  
in  order  to  get  the  best  price  on  the  must­have  product  that  
they  need  to  buy  from  that  seller  no  matter  what.  But  buy­
ers  of  multiple  products  can  exert  leverage  too.  A  buyer  with  
enough  purchasing  power  can  exert  leverage  over  sellers,  
inducing  them  to  offer  lower  prices  on  everything  that  buyer  
purchases  in  order  to  sell  anything  to  that  customer  at  all.14  
Consistent  with  this,  the  effects  of  bundled  discounts  are  

multifold.  Bundling  may  foreclose  competitors  that  are  not  
in  a  position—either  alone  or  with  others—to  offer  the  same  
bundle  or  an  alternative  but  equally  attractive  bundle.  
However,  bundling  also  may  induce  competitors  to  broaden  
their  lines  or  to  partner  with  others  to  offer  broader  bundles,  
enhancing  competition.  Bundling  may  enable  customers  to  
use  their  buying  power  to  secure  better  pricing,  lowering  
their  costs.  Of  course,  in  some  circumstances,  this  may  pro­
vide  those  customers  a  competitive  advantage  over  compet­
ing  customers  with  less  buying  power.  And  in  the  long  run,  
bundling  also  may  force  enough  sellers  to  exit  to  allow  the  
remaining  seller  or  sellers  to  raise  prices,  making  all  buy­
ers—even  those  with  the  greatest  leverage—worse  off.  
These  complex  dynamics  raise  the  same  issues  in  every  

jurisdiction:  Should  customers  enjoying  bundled  discounts  
be  “saved  from  themselves”  or  should  they  be  allowed  to  
demand  bundled  discounts  today  and  assume  the  risk  that  
they  may  face  a  less  competitive  cadre  of  sellers  and  higher  
prices  tomorrow?  Should  sellers  be  permitted  to  provide  
greater  incentives  to  customers  who  buy  a  variety  of  their  
products,  or  does  the  nurturing  of  competition  necessitate  

There  are  two  basic  approaches  for  global  enterprises  

to  contain  the  r isks  of  bundling.  The  f i rst  is  to  

compar tmental ize  the  practice  geographical ly,  and  

separately  comply  with  the  law  in  each  jur isdiction.  

I f  geographic  compar tmental ization  is  impossible,  

the  second  approach  is  to  design  a  program  that  

wil l  comply  with  the  law  in  ever y  jur isdiction  

that  is  affected.  

that  sellers  with  appreciable  market  power  over  any  must­
have  products  be  required  to  offer  each  of  their  products  in  
isolation  from  their  other  products  even  if  that  may  result  in  
higher  prices?  
The  debate  over  these  issues  has  been  fierce.  In  several  

jurisdictions,  the  applicable  legal  theories—monopolization,  
abuse  of  dominance,  tying,  exclusive  dealing—and  dueling  
economic  theories  have  generated  a  torrent  of  opinion  as  to  
the  proper  approach.15  The  only  certainty  is  that  this  debate  
is  not  nearly  over.  There  are  legal  scholars  lined  up  on  both  
sides  and  precedent  to  cite  in  both  directions.  As  one  court  
recently  observed,  “There  is  limited  judicial  experience  with  
bundled  discounts,  and  academic  inquiry  into  the  competi­
tive  effects  of  bundled  discounts  is  only  beginning.”16  What  
to  do?  

How  to  Contain  the  Risks  of  Bundled  Discounts  
There  are  two  basic  approaches  for  global  enterprises  to  con­
tain  the  risks  of  bundling.  The  first  is  to  compartmentalize  
the  practice  geographically,  and  separately  comply  with  the  
law  in  each  jurisdiction.  If  geographic  compartmentalization  
is  impossible,  the  second  approach  is  to  design  a  program  
that  will  comply  with  the  law  in  every  jurisdiction  that  is  
affected.  
Either  way,  before  deciding  how  best  to  minimize  risk,  

there  are  a  number  of  initial  questions  that  need  to  be  
addressed.  

Is  there  really  a  must­have  product  in  the  bundle?  Some  
products  have  been  classified  as  “must  have”  because  they  per­
form  a  function  for  which  there  is  no  substitute,17  while  oth­
ers  have  been  classified  as  “must  have”  because  they  command  
a  high  market  share  and  have  unparalleled  consumer  appeal.18  
The  strength  of  the  product  may  not  be  the  same  every­
where,  however.  For  example,  a  unique  patented  product  
may  be  a  must­have  product  in  one  jurisdiction  but  face  
competition  in  other  jurisdictions  that  do  not  recognize  the  
same  patent  rights.  A  product  with  a  high  market  share  and  
overwhelming  consumer  demand  in  one  jurisdiction  may  
enjoy  far  less  popularity  among  consumers  in  other  jurisdic­
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tions.  To  answer  this  question  requires  an  assessment  of  
uniqueness  and  the  degree  of  market  power  actually  created  
by  any  uniqueness.19  It  also  requires  an  assessment  of  the  
relevant  market  in  which  the  potential  must­have  product  
competes,  and  a  determination  of  its  market  share  as  an  indi­
cation  of  market  power.20  In  each  instance,  the  ultimate  ques­
tion  is  whether  the  product  is  so  truly  unique  or  so  popular  
that  customers  genuinely  “must  have”  it.  

What  else  is  in  the  bundle?  The  parties  potentially  dis­
advantaged  by  bundled  discounts  are  competitors  that  can­
not  offer  the  must­have  product  but  are  trying  to  sell  substi­
tutes  for  the  other  products  in  the  bundle,  so  it  is  important  
to  assess  what  those  other  products  include.  Again,  the  answer  
may  not  be  the  same  everywhere.  Some  of  the  other  products  
in  the  bundle  may  not  be  available  in  every  jurisdiction,  due  
to  prohibitive  shipping  costs,  inadequate  distribution  chan­
nels,  regulatory  barriers,  or  other  barriers,  or  because  the  
local  demand  already  may  be  completely  satisfied  by  local  
products.  For  other  products  in  the  bundle,  there  simply  
may  be  little  or  no  demand  in  certain  jurisdictions  at  all.  In  
each  instance,  the  issue  is  whether  competitors  are  being  
foreclosed  from  an  appreciable  share  of  a  relevant  market  for  
any  of  the  other  products  in  the  bundle  due  to  the  strength  
of  the  must­have  product  or  products.  

What  are  the  market  concentrations  and  entry  condi­
tions  for  each  product  in  the  bundle?  Regardless  of  the  
jurisdiction,  and  whether  the  issue  is  market  power,  monop­
oly  power,  dangerous  probability  of  achieving  monopoly  
power,  or  possession  of  a  dominant  position,  the  risk  of  
bundling  cannot  be  assessed  under  any  of  the  potentially  
applicable  legal  theories  without  defining  the  relevant  mar­
kets,  estimating  the  seller’s  market  shares  as  well  as  competi­
tors’  shares,21  and  evaluating  the  conditions  of  entry  for  the  
must­have  product  and  the  other  products  in  the  bundle.  
These  elements  may  be  crystal  clear  from  prior  cases  or  a  
complete  mystery,  but  they  are  always  relevant  to  the  analy­
sis  and  must  be  evaluated.  

How  much  are  customers  required  to  purchase  in  order  
to  take  advantage  of  the  benefits  provided  by  the  bundle?  
Must  the  buyer  purchase  all  of  its  requirements  of  every  
product  in  the  bundle  in  order  to  get  the  best  terms  (includ­
ing,  of  course,  the  best  price)?  If  not,  how  much  can  the  buyer  
purchase  from  other  suppliers  and  still  qualify  for  the  best  
terms?  Also,  how  much  better  are  the  best  terms  than  the  next  
best  terms,  and  any  other  terms  that  may  be  available?  In  
other  words,  how  powerful  is  the  inducement  and  how  large  
a  percentage  of  the  customer’s  purchases  would  be  tied  up  if  
the  inducement  succeeds?22  Once  again,  the  answers  may  not  
be  the  same  in  every  jurisdiction.  Offers  may  vary,  depend­
ing  upon  the  strength  of  the  must­have  product,  the  assort­
ment  of  other  products  in  the  bundle,  the  strength  of  demand  
for  these  products,  the  strength  of  competitors,  and  other  fac­
tors.  The  determinative  question  in  each  instance  is  whether,  
regardless  of  the  strength  of  the  must­have  product  and  the  
variety  of  other  products  included  in  the  bundle,  the  require­

ments  placed  on  customers  to  take  advantage  of  a  bundling  
offer  are  unreasonably  anticompetitive.  

If  all  of  the  inducements  are  applied  to  the  products  in  
the  bundle  for  which  the  seller  faces  competition,  are  those  
products  being  sold  above  or  below  cost?  This  is  what  some­
times  has  been  called  the  “discount  attribution”  test.  It  begs  
the  predicate  questions,  i.e.,  which  costs  and  which  products,  
and  it  is  not  applied  in  every  jurisdiction,  but  it  needs  to  be  
addressed.  Several  courts  and  regulators  have  articulated  ver­
sions  of  this  rule,  but  there  is  no  consensus  as  to  what  meas­
ure  of  cost  to  apply  or  whether  to  require  a  showing  of  the  
probability  of  recoupment.23  It  also  is  not  entirely  clear  
whether  a  competitor  offering  only  one  product  in  the  bun­
dle  may  ask  a  court  to  attribute  the  entire  bundled  discount  
to  that  one  product,  while  another  competitor  offering  two  
of  the  products  in  the  bundle  may  only  ask  a  court  to  attrib­
ute  the  discount  to  those  two  products.24  Ultimately,  the  
analysis  turns  on  the  presumed  costs  of  competitors—specif­
ically,  whether  an  equally  efficient  competitor  for  the  prod­
ucts  in  the  bundle  other  than  the  must­have  product  can  be  
competitive  without  selling  below  cost.  If  the  answer  is  “No,”  
the  program  will  be  suspect  whether  or  not  a  particular  
enforcer  or  court  applies  a  presumption  that  sales  above  cost  
are  not  anticompetitive.  

Are  there  “carve  outs”  or  other  exceptions  for  the  bene­
fit  of  competitors  unable  to  offer  a  comparable  bundle?  It  
may  be  possible  to  make  exceptions  from  bundled  discount  
requirements  for  a  customer’s  purchases  of  competing  prod­
ucts  from  those  competitors  of  the  seller  that  are  unable  to  
offer  substitutes  for  the  must­have  product,  either  by  making  
such  substitutes  themselves  or  obtaining  them  from  another  
source.  There  is  precedent  recognizing  that  such  a  carve  out  
can  counteract  the  potential  for  foreclosure  that  a  bundled  
discount  program  may  create.25  Alternatively,  as  noted  above,  
it  may  be  possible  to  limit  that  potential  for  foreclosure  sim­
ply  by  limiting  the  portion  of  their  requirements  for  com­
petitive  products  that  customers  are  required  to  purchase  
from  the  seller  with  the  must­have  product  in  order  to  earn  
the  best  discounts.  Such  limitations  and  carve  outs  can  be  
combined  in  the  same  program.  Exceptions  and  limitations  
of  this  kind  can  enable  competitors  lacking  the  must­have  
product  to  compete  for  a  portion  of  customers’  requirements  
for  other  products  without  having  to  make  up  the  discounts  
that  the  customers  would  stand  to  lose  on  the  must­have  
products  and  other  products  in  the  bundle.26  

Are  agreements  conditioned  on  bundling  terminable  
on  reasonably  short  notice?  Even  when  a  bundling  offer  
requires  exclusivity,  either  explicitly  or  by  having  the  “prac­
tical  effect”  of  compelling  exclusive  dealing,27  there  is  broad  
recognition  that  exclusive  dealing  contracts  lasting  no  more  
than  one  year  ordinarily  are  not  unreasonable.28  Presumably,  
if  a  competitor  that  can  offer  a  comparable  or  equally  attrac­
tive  bundle  has  a  fair  opportunity  to  compete  for  the  cus­
tomer’s  business  at  least  once  a  year,  there  can  be  only  limit­
ed  foreclosure.  Of  course,  a  limited  duration  will  not  resolve  



    S U M M E R 2 0 1 0 · 4 3 

the  issues  for  competitors  unable  ever  to  offer  the  must­have  
product,  or  another  must­have  product,  in  its  own  bundle.  
Also,  a  contract  term  permitting  termination  within  a  year  or  
less  may  be  illusory  in  some  situations,  where  customers  are  
unable  to  switch  suppliers  for  other  reasons.29  Nevertheless,  
a  contract  term  providing  for  expiration  in  no  more  than  a  
year,  or  termination  on  short  notice,  can  help  to  minimize  
potential  foreclosure  and  establish  reasonableness.  
It  also  is  relevant  to  ask  what  business  rationale  exists  for  

offering  a  bundled  discount—such  as  the  creation  of  effi­
ciencies—and  who  instigated  the  bundle—the  manufactur­
er  or  the  customer.  Good  intentions  will  not  save  an  anti­
competitive  program,  but  evidence  of  procompetitive  effects  
should  be  persuasive  to  agencies  and  courts  in  conducting  an  
analysis  under  any  applicable  test.  Likewise,  where  the  cus­
tomer  itself  wanted  a  bundled  discount  for  its  own  purpos­
es,  the  customer’s  judgment  as  to  the  pros  and  cons  of  such  
a  discount  should  merit  consideration  by  agencies  and  courts  
in  assessing  the  reasonableness  of  that  discount.30  
By  answering  all  these  questions,  a  manufacturer  should  be  

ready  to  design  a  program  that  responds  both  to  customers’  
insistence  on  bundled  discounts  and  to  its  own  sales  execu­
tives’  pleas  for  freedom  to  make  more  attractive  offers,  while  
still  complying  with  the  law.  Striking  the  right  balance  will  
depend  upon  the  strength  of  the  must­have  product,  the  sell­
er’s  market  shares  for  each  product  in  the  bundle,  the  relative  
strength  of  competitors,  and  the  ability  of  other  suppliers  to  
enter  into  supplying  each  product  and  competing.  
Moreover,  these  questions  need  to  be  addressed  regardless  

of  whether  a  bundling  program  can  be  customized  for  indi­
vidual  jurisdictions  or  a  single  program  will  be  implement­
ed  worldwide.  If  discrete  programs  can  be  tailored  to  discrete  
jurisdictions,  the  answers  may  vary  and  so  may  the  programs.  
If  it  is  impossible  to  contain  the  effects  of  a  bundling  program  
within  discrete  jurisdictions,  the  answers  may  apply  across  
borders,  requiring  a  single  program  that  will  comply  with  the  
laws  of  every  jurisdiction  that  apply.  The  pivotal  step  is  to  
determine  how  many  jurisdictions’  laws  are  likely  to  apply.  

Which  Jurisdictions’  Laws  Apply?  
Evaluating  which  jurisdictions’  laws  are  likely  to  apply  to  
bundled  discounts  can  most  easily  be  done  from  the  per­
spective  of  potentially  disadvantaged  competitors.  If  a  com­
petitor  is  precluded  from  selling  to  customers  in  a  particular  
jurisdiction  because  it  is  unable  to  match  the  attraction  of  a  
bundled  discount  program,  it  likely  will  be  able  to  enlist  the  
assistance  of  antitrust  enforcement  authorities  there.  It  also  
might  be  able  to  institute  legal  action  itself,  assuming  that  
it  satisfies  the  jurisdiction’s  requirements  for  injury  and  
standing.  Such  enforcement  could  be  aimed  against  the  man­
ufacturer  of  the  products  in  the  bundle,  if  it  is  present  in  the  
jurisdiction,  or  against  an  intermediary  distributing  the  man­
ufacturer’s  products  in  the  jurisdiction.  
The  fact  that  the  bundled  discounts  are  being  provided  to  

customers  within  the  jurisdiction  likely  will  provide  a  basis  

for  the  seller’s  competitors  to  complain  regardless  of  whether  
those  competitors  are  local  or  are  from  outside  the  jurisdic­
tion.  So  long  as  they  are  trying  to  compete  in  the  jurisdiction  
and  arguably  are  being  foreclosed,  they  can  be  expected  to  be  
afforded  standing  to  complain.  
Customers  themselves  are  less  likely  to  complain  because  

they  frequently  are  the  beneficiaries  of  bundled  discounts,  
and  often  they  instigated  those  discounts  in  the  first  place.  
Theoretically,  if  bundled  discounts  succeed  in  driving  com­
peting  suppliers  out  of  the  market,  thereby  enabling  the  sell­
er  of  the  bundle  to  raise  prices  in  order  to  recoup  prior  loss­
es,  customers  facing  those  higher  prices  could  have  grounds  
to  complain,  but  typically  bundling  has  been  challenged  by  
competitors  or  enforcers  while  customers  continue  to  enjoy  
the  benefits  of  lower  prices.31  
The  facts  are  not  always  so  simple,  however.  A  manufac­

turer  in  one  jurisdiction  may  sell  a  bundle  of  products  to  a  
customer  for  delivery  in  a  second  jurisdiction,  which  prod­
ucts  the  customer  uses  in  a  third,  fourth,  and  fifth  jurisdic­
tion.  Competing  manufacturers  might  want  to  sell  products  
to  that  customer  for  use  in  the  third,  fourth,  or  fifth  juris­
diction,  but  are  precluded  because  of  the  inducements  pro­
vided  outside  those  jurisdictions.  Assuming  that  the  com­
peting  manufacturers  believe  the  first  manufacturer  is  
bundling  a  genuine  must­have  product  with  the  products  
they  are  trying  to  sell,  and  that  the  terms  of  the  bundled  offer  
make  it  impossible  for  them  to  compete,  where  can  they  
complain?  Is  the  manufacturer  susceptible  to  suit  in  the  third,  
fourth,  and  fifth  jurisdictions?  Could  the  competitors  com­
plain  in  the  first  or  second  jurisdiction?  
The  answers  will  depend  on  the  facts  as  well  as  the  law  of  

each  jurisdiction  and  will  not  always  be  easy,  but  in  today’s  
global  economy,  the  manufacturer  must  assume  that  it  or  one  
of  its  subsidiaries  may  be  subject  to  jurisdiction  in  one  or  
more  countries  whenever  a  competitor  accuses  it  of  foreclos­
ing  competition  through  bundling.  This  may  include  
instances  in  which  the  law  of  one  country  may  be  applied  for  
the  benefit  of  claimants  in  other  countries.32  For  example,  
some  non­U.S.  claimants  have  sought  to  recover  in  U.S.  
courts  under  U.S.  antitrust  law  by  claiming  to  have  been  
injured  by  activity  that  injures  U.S.  competition,33  while  
other  non­U.S.  claimants  have  sought  to  recover  in  U.S.  
courts  under  non­U.S.  law,34  and  there  is  no  end  to  the  pos­
sibilities  that  might  arise  around  the  world.  This  requires  
the  manufacturer  to  devise  a  strategy  to  comply  with  the  law  
everywhere  that  its  bundling  may  affect  competition.  

How  to  Comply  with  the  Laws  of  Multiple  
Jurisdictions?  
Once  it  is  determined  which  jurisdictions’  laws  apply,  the  
question  becomes  how  to  comply  with  them.  Where  cus­
tomers  operate  locally  and  there  is  reasonable  certainty  that  
products  sold  for  consumption  within  a  jurisdiction  will  stay  
within  that  jurisdiction,  it  should  be  possible  for  suppliers  to  
tailor  their  programs  individually  to  each  jurisdiction.  For  
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example,  if  the  products  are  highly  perishable  or  are  designed  
to  meet  specifications  or  labeling  laws  unique  to  a  single  
jurisdiction,  such  certainty  may  exist.  Likewise,  if  customers  
are  contractually  bound  to  limit  resale  and  use  to  the  confines  
of  a  single  jurisdiction  and  that  limitation  effectively  can  be  
monitored  and  enforced,  such  certainty  may  also  exist.  
For  each  such  country,  the  manufacturer  can  determine  

whether  any  of  its  products  are  “must  haves”  there,  and  then  
identify  competitors  and  assess  their  market  power  for  all  the  
products  that  might  be  included  in  a  bundle.  Equipped  with  
this  information  and  an  assessment  of  the  applicable  antitrust  
or  competition  law,  the  supplier  can  decide  which  products  
to  include  in  a  bundle,  what  discounts  or  other  inducements  
to  offer  (making  sure  not  to  sell  below  cost),  what  purchas­
ing  requirements  to  impose,  what  carve  outs  to  allow,  and  
what  duration  to  specify.  Depending  on  local  conditions,  
this  may  result  in  considerable  variation  among  the  supplier’s  
programs  in  different  jurisdictions.  
Where  customers  themselves  operate  in  multiple  coun­

tries,  however,  a  supplier  offering  a  bundled  discount  must  
recognize  that  it  might  be  accused  of  foreclosing  competitors  
that  want  to  sell  competing  products  to  those  customers  for  
use  in  a  multitude  of  countries,  even  if  the  supplier  has  only  
one  global  agreement  with  each  customer.  In  these  circum­
stances,  it  is  prudent  for  the  supplier  to  structure  its  bundling  
program  with  such  customers  to  comply  with  the  laws  of  all  
of  the  jurisdictions  in  which  those  customers  use  or  resell  the  
products.  This  means  that  a  supplier  with  a  product  that  
could  fairly  be  characterized  as  must­have  for  some  group  of  
customers,  and  that  commands  an  appreciable  market  share  
in  a  relevant  market  or  markets,  should  structure  its  bundling  
program  with  global  customers  to  assure  that  competitors  
in  each  of  the  jurisdictions  in  which  the  customers  use  its  
products  are  not  being  foreclosed  from  competing  for  that  
business.  
For  example,  if  a  global  customer  purchases  a  bundle  of  

products  in  one  country  for  use  in  its  factories  located  in  
countries  around  the  world,  the  potential  for  foreclosure  of  
the  supplier’s  competitors  in  each  of  those  countries  may  
vary  considerably.  However,  it  may  be  difficult  for  the  sup­
plier  to  tailor  its  bundling  program  to  each  country  in  which  
the  products  ultimately  are  consumed  if  the  customer  makes  
one  global  purchase  for  all  of  its  needs  and  only  later  deter­
mines  how  much  to  consume  or  resell  in  each  country.  In  
such  instances,  the  supplier  must  assume  that  the  product  
ultimately  will  be  consumed  in  any  country  in  which  the  cus­
tomer  operates  and  make  a  judgment  as  to  how  much  is  rea­
sonably  likely  to  be  consumed  in  each  locale.  
In  circumstances  of  this  kind,  the  supplier  needs  to  assess  

the  surrounding  facts  of  each  jurisdiction—including  the  
“must  have­ness”  of  its  products  and  the  capabilities  of  com­
petitors—and  structure  its  bundling  program  to  comply  with  
all  of  them.  There  can  be  tremendous  variation  in  the  facts  
of  different  situations,  but  in  each  instance  the  supplier  must  
assess  the  likely  impact  on  competitors  in  each  region  and  

ensure  that  the  bundle  offered  to  a  global  customer  will  with­
stand  legal  challenge  in  every  jurisdiction  in  which  its  prod­
ucts  are  found.  Sometimes,  it  might  be  possible  to  carve  out  
quantities  used  by  a  customer  in  a  particular  jurisdiction—  
comparable  to  carving  out  sales  to  short­line  customers—  
so  that  purchases  of  competing  products  in  that  jurisdiction  
will  not  have  a  negative  impact  on  the  price  the  customer  
pays  anywhere.  Of  course,  this  requires  reliable  information  
as  to  where  the  product  actually  is  used.  Where  a  carve  out  
is  impractical,  it  may  be  necessary  simply  to  satisfy  the  most  
restrictive  test  among  those  in  use  in  any  of  the  affected  juris­
dictions.  
This  article  is  not  the  place  for  a  galaxy­wide  survey  of  the  

various  laws  applicable  to  bundled  discounts,  but  a  supplier  
must  acquaint  itself  with  the  laws  of  the  countries  in  which  
its  products  compete  to  assure  that  it  complies.  This  may  
seem  onerous,  but  given  the  intensity  of  the  interest  in  
bundling  today  and  the  growing  sophistication  among  
enforcers  around  the  world,  the  risk  of  ignoring  any  juris­
diction’s  law  is  not  inconsequential.  

Conclusion  
The  law  on  bundled  discounts  is  a  moving  target  in  every  
jurisdiction.  Complying  with  bundling  law  around  the  world  
requires  a  combination  of  peripheral  vision  and  clairvoy­
ance.  So  long  as  powerful  customers  that  buy  a  variety  of  
products  from  the  same  supplier  expect  a  discount  on  the  
entire  bundle  in  return,  however,  suppliers  will  need  to  keep  
an  eye  on  that  moving  target  or  they  will  become  targets  
themselves.•  
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