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QUESTION PRESENTED

In 2018, Secretary of Defense James Mattis an-
nounced a new policy concerning military service by
transgender individuals. Under the Mattis policy, trans-
gender individuals would be permitted to serve in the
military, while individuals with a history of a medical
condition called gender dysphoria would be disqualified
from military service unless they meet certain condi-
tions. The question presented is:

Whether the district court erred in preliminarily en-
joining the military from implementing the Mattis pol-
icy nationwide.

D



PARTIES TO THE PROCEEDING

Petitioners (defendants-appellants below) are Don-
ald J. Trump, in his official capacity as President of the
United States; James N. Mattis, in his official capacity
as Secretary of Defense; Joseph F. Dunford, Jr., in his
official capacity as Chairman of the Joint Chiefs of
Staff; Richard V. Spencer, in his official capacity as Sec-
retary of the Navy; Mark T. Esper, in his official capac-
ity as Secretary of the Army; Heather A. Wilson, in her
official capacity as Secretary of the Air Force; and
Kirstjen M. Nielsen, in her official capacity as Secre-
tary of Homeland Security.”

Respondents (plaintiffs-appellees below) are Aiden
Stockman, Nicolas Talbott, Tamasyn Reeves, Jaquice
Tate, John Doe 1, John Doe 2, Jane Doe, and Equality
California. Respondents also include the State of Cali-
fornia (intervenor-plaintiff-appellee below).

* Former Acting Secretary of Homeland Security Elaine C. Duke
was a defendant below in this case. When Kirstjen M. Nielsen be-
came the Secretary of Homeland Security, Secretary Nielsen was
automatically substituted. Former Acting Secretary of the Army
Ryan D. McCarthy was a defendant below in this case. When Mark
T. Esper became Secretary of the Army, Secretary Esper was au-
tomatically substituted.
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In the Supreme Court of the United States

No. 18-678

DONALD J. TRUMP, PRESIDENT OF THE UNITED STATES,
ET AL., PETITIONERS

.
AIDEN STOCKMAN, ET AL.

ON PETITION FOR A WRIT OF CERTIORARI
BEFORE JUDGMENT TO THE UNITED STATES
COURT OF APPEALS FOR THE NINTH CIRCUIT

PETITION FOR A WRIT OF CERTIORARI
BEFORE JUDGMENT

The Solicitor General, on behalf of President Donald
J. Trump, et al., respectfully petitions for a writ of cer-
tiorari before judgment to the United States Court of
Appeals for the Ninth Circuit.

OPINIONS BELOW

The order of the district court granting respondents’
motion for a preliminary injunction (App., infra, 1la-40a)
is not published in the Federal Supplement but is avail-
able at 2017 WL 9732572. The order of the district court
denying the government’s motion to dissolve the pre-
liminary injunction (App., tnfra, 41a-66a) is not yet pub-
lished in the Federal Supplement but is available at
2018 WL 4474768.
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JURISDICTION

On September 18, 2018, the distriet court denied the
government’s motion to dissolve a preliminary injunc-
tion. The government filed a notice of appeal on Novem-
ber 16, 2018 (App., infra, 67a-68a). The court of appeals’
jurisdiction rests on 28 U.S.C. 1292(a)(1). The jurisdic-
tion of this Court is invoked under 28 U.S.C. 1254(1) and
28 U.S.C. 2101(e).

CONSTITUTIONAL PROVISION INVOLVED

The Fifth Amendment to the Constitution provides
in pertinent part: “No person shall be * * * deprived

of life, liberty, or property, without due process of law.”
U.S. Const. Amend. V.

STATEMENT

A. The Military’s Policies

1. To assemble a military of “qualified, effective, and
able-bodied persons,” 10 U.S.C. 505(a), the Department
of Defense (Department) has traditionally set demand-
ing standards for military service, Karnosk: Pet. App.
116a.! “The vast majority of Americans from ages 17 to
24—that is, 7T1%—are ineligible to join the military
without a waiver for mental, medical, or behavioral rea-
sons.” Id. at 125a.

Given the “unique mental and emotional stresses of
military service,” Karnoski Pet. App. 132a, a history of
“Im]ost mental health conditions and disorders” is “au-
tomatically disqualifying,” ¢d. at 151a. In general, the
military has aligned the disorders it has deemed dis-

1 References to the “Karnoski Pet.” and “Karnoski Pet. App.” are
to the petition for a writ of certiorari before judgment and the ap-
pendix to that petition filed in Trump v. Karnoski, No. 18-, sim-
ultaneously with this petition.



3

qualifying with those listed in the Diagnostic and Sta-
tistical Manual of Mental Disorders (DSM), published
by the American Psychiatric Association (APA). Id. at
132a-133a. The 1980 edition of the DSM listed, among
other disorders, “transsexualism.” Id. at 133a. When
the DSM was updated in 1994, “transsexualism” was
subsumed within, and replaced by, the term “‘gender
identity disorder.”” Ibid. (citation omitted); see C.A.
E.R. 416.%

Consistent with the inclusion of “‘transsexualism’” in
the DSM, the military’s accession standards—the
“standards that govern induction into the Armed
Forces”—had for decades disqualified individuals with
a history of “‘transsexualism’” from joining the military.
Karnoski Pet. App. 126a-127a; see id. at 133a; C.A. E.R.
482. And although the military’s retention standards—
the “standards that govern the retention and separation
of persons already serving in the Armed Forces”—did
not “require” separating “‘transsexual[]’” servicemem-
bers from service, “‘transsexualism’” was a “permissi-
ble basis” for doing so. Karnoski Pet. App. 127a.

2. In 2013, the APA published a new edition of the
DSM, which replaced the term “gender identity disor-
der” with “gender dysphoria.” Karnoski Pet. App.
136a. That change reflected the APA’s view that, when
there are no “accompanying symptoms of distress,
transgender individuals”—individuals who identify
with a gender different from their biological sex—do
not have “a diagnosable mental disorder.” C.A. E.R.
416; see Karnoski Pet. App. 204a.

According to the APA, a diagnosis of gender dyspho-
ria should be reserved for individuals who experience a

2 References to the “C.A. E.R.” are to the excerpts of record filed
in Karnoski v. Trump, No. 18-35347 (9th Cir. May 29, 2018).
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“marked incongruence between [their] experienced/
expressed gender and assigned gender, of at least
6 months’ duration,” associated with “clinically signifi-
cant distress or impairment in social, occupational, or
other important areas of functioning.” C.A. E.R. 417;
see Karnoski Pet. App. 136a-138a. Treatment for gen-
der dysphoria often involves psychotherapy and, in
some cases, may include gender transition through
cross-sex hormone therapy, sex-reassignment surgery,
or living and working in the preferred gender. Karno-
ski Pet. App. 155a-156a; C.A. E.R. 345-346. The APA
emphasizes that “[n]ot all transgender people suffer
from gender dysphoria.” Karnoski Pet. App. 152a (ci-
tation omitted; brackets in original). “Conversely, not
all persons with gender dysphoria are transgender.”
Id. at 152a n.57; see ibid. (giving the example of men
who suffer genital wounds in combat and who “feel that
they are no longer men because their bodies do not con-
form to their concept of manliness”) (citation omitted).
3. In 2015, then-Secretary of Defense Ashton Carter
ordered the creation of a working group to “formulate
policy options * * * regarding the military service of
transgender Service members,” and instructed the
group to “start with the presumption that transgender
persons can serve openly without adverse impact on
military effectiveness and readiness.” Karnosk: Pet.
App. 84a. As part of that review, the Department com-
missioned the RAND National Defense Research Insti-
tute to conduct a study. Id. at 139a. The resulting
RAND report concluded that allowing transgender per-
sonnel to undergo gender transition and serve in their
preferred gender would increase health-care costs and
undermine military readiness and unit cohesion, C.A.
E.R. 330-331, but that those harms would be “minimal”
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because only a small percentage of the “total force would
seek transition-related care,” id. at 331; see id. at 408.

In June 2016, following the issuance of the RAND
report, Secretary Carter ordered the armed forces to
adopt a new policy on “Military Service of Transgender
Service Members.” Karnoski Pet. App. 87a. In a shift
from the military’s longstanding policy, Secretary
Carter declared that “transgender individuals shall be
allowed to serve in the military.” Id. at 88a. But Secre-
tary Carter recognized the need for “[m]edical stand-
ards” to “help to ensure that those entering service are
free of medical conditions or physical defects that may
require excessive time lost from duty.” Id. at 91a. Sec-
retary Carter thus ordered the military to adopt, by
July 1, 2017, new accession standards that would “dis-
qualify[]” any applicant with a history of gender dys-
phoria or a history of medical treatment associated with
gender transition (including a history of sex reassign-
ment or genital reconstruction surgery), unless the ap-
plicant met certain medical criteria. Id. at 92a. An ap-
plicant with a history of medical treatment associated
with gender transition, for example, would be disquali-
fied unless the applicant provided certification from a
licensed medical provider that the applicant had com-
pleted all transition-related medical treatment and had
been stable in the preferred gender for 18 months. Ibid.
If the applicant provided the requisite certification, the
applicant would be permitted to enter the military and
serve in the preferred gender.

Secretary Carter also imposed new retention stand-
ards, effective immediately, prohibiting the discharge
of any servicemember on the basis of gender identity.
Karnoski Pet. App. 91a. Under the Carter policy, cur-
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rent servicemembers who received a diagnosis of gen-
der dysphoria from a military medical provider would
be permitted to undergo gender transition at govern-
ment expense and serve in their preferred gender upon
completing the transition. C.A. E.R. 219-236; see Kar-
noski Pet. App. 93a. Transgender servicemembers
without a diagnosis of gender dysphoria, by contrast,
would be required to continue serving in their biological
sex. See Karnoski Pet. App. 128a; C.A. E.R. 221-222.
4. On June 30, 2017—the day before the Carter ac-
cession standards were set to take effect—Secretary of
Defense James Mattis determined, “after consulting
with the Service Chiefs and Secretaries,” that it was
“necessary to defer” those standards until January 1,
2018, so that the military could “evaluate more care-
fully” their potential effect “on readiness and lethality.”
Karnoski Pet. App. 96a. Without “presuppos[ing] the
outcome” of that study, Secretary Mattis explained that
it was his intent to obtain “the views of the military lead-
ership and of the senior civilian officials who are now
arriving in the Department” and to “continue to treat all
Service members with dignity and respect.” Id. at 97a.
While that study was ongoing, the President stated
on Twitter on July 26, 2017, that “the United States
Government will not accept or allow” “Transgender in-
dividuals to serve in any capacity in the U.S. Military.”
Karnoski Pet. App. 98a. The President issued a memo-
randum in August 2017 noting the ongoing study and
directing the military to “return to the longstanding
policy and practice on military service by transgender
individuals that was in place prior to June 2016 until
such time as a sufficient basis exists upon which to con-
clude that terminating that policy and practice would
not have * * * negative effects” on the military. Id. at
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100a. The President ordered Secretary Mattis to sub-
mit “a plan for implementing” a return to the longstand-
ing pre-Carter policy by February 2018, while empha-
sizing that the Secretary could “advise [him] at any
time, in writing, that a change to th[at] policy is war-
ranted.” Id. at 100a-101a.

5. Secretary Mattis established a panel of experts to
“conduct an independent multi-disciplinary review and
study of relevant data and information pertaining to
transgender Service members.” Karnoski Pet. App. 106a.
The panel consisted of “senior uniformed and civilian
Defense Department and U.S. Coast Guard leaders.”
Id. at 205a. After “extensive review and deliberation”
over several months—inecluding input from transgender
servicemembers—the panel “exercised its professional
military judgment” and presented its independent rec-
ommendations to the Secretary. Id. at 148a.

In February 2018, Secretary Mattis sent the Presi-
dent a memorandum proposing a new policy consistent
with the panel’s conclusions, along with a lengthy report
explaining the policy. Karnoski Pet. App. 113a-209a.
Like the Carter policy, the Mattis policy holds that
“transgender persons should not be disqualified from
service solely on account of their transgender status.”
Id. at 149a. And like the Carter policy, the Mattis policy
draws distinctions on the basis of a medical condition
(gender dysphoria) and related treatment (gender transi-
tion). Id. at 207a-208a. Under the Mattis policy—as un-
der the Carter policy—transgender individuals without
a history of gender dysphoria would be required to serve
in their biological sex, whereas individuals with a history
of gender dysphoria would be presumptively disqualified
from service. Ibid. The two policies differ in their excep-
tions to that disqualification.
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Under the Mattis accession standards, individuals
with a history of gender dysphoria would be permitted
to join the military if they have not undergone gender
transition, are willing and able to serve in their biologi-
cal sex, and can show 36 months of stability (i.e., the ab-
sence of gender dysphoria) before joining. Karnoski
Pet. App. 123a. Under the Mattis retention standards,
servicemembers who are diagnosed with gender dys-
phoria after entering service would be permitted to con-
tinue serving if they do not seek to undergo gender
transition, are willing and able to serve in their biologi-
cal sex, and are able to meet applicable deployability re-
quirements. Id. at 123a-124a.

Under both the accession and the retention stand-
ards of the Mattis policy, individuals with gender dys-
phoria who have undergone gender transition or seek to
do so would be ineligible to serve, unless they obtain a
waiver. Karnoski Pet. App. 123a. The Mattis policy,
however, contains a categorical reliance exemption for
“transgender Service members who were diagnosed
with gender dysphoria and either entered or remained
in service following the announcement of the Carter pol-
icy.” Id. at 200a. Under that exemption, those service-
members “who were diagnosed with gender dysphoria
by a military medical provider after the effective date
of the Carter policy, but before the effective date of any
new policy, may continue to receive all medically neces-
sary treatment *** and to serve in their preferred
gender, even after the new policy commences.” Ibid.
The Department has since confirmed that the exemp-
tion would also extend to any servicemember “who was
diagnosed with gender dysphoria prior to the effective
date of the Carter policy and has continued to serve and
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receive treatment pursuant to the Carter policy after it
took effect.” C.A. E.R. 489.

6. In March 2018, the President issued a new mem-
orandum “revok[ing]” his 2017 memorandum “and any
other directive [he] may have made with respect to mil-
itary service by transgender individuals.” Karnoski
Pet. App. 211a. The 2018 memorandum recognized that
the Mattis policy reflected “the exercise of [Secretary
Mattis’s] independent judgment,” and it permitted the
Secretaries of Defense and Homeland Security “to im-
plement” that new policy. Id. at 210a-211a.

B. Procedural History

1. Shortly after the President issued his 2017 mem-
orandum, respondents—current and aspiring service-
members as well as an advocacy organization—brought
suit in the Central District of California, challenging as
a violation of their equal-protection, due-process, pri-
vacy, and First Amendment rights what they described
as “the ban” on military service by transgender individ-
uals reflected in the President’s 2017 tweets and mem-
orandum. D. Ct. Doc. 1, at 3 (Sept. 5, 2017); see id. at
15-19. The State of California subsequently intervened
in the suit as a plaintiff. D. Ct. Doc. 66 (Nov. 16, 2017).

Similar suits were filed in the Western District of
Washington and in the District of Columbia. See Kar-
noski v. Trump, No. 17-cv-1297 (W.D. Wash. filed Aug.
28, 2017); Doe v. Trump, No. 17-c¢v-1597 (D.D.C. filed
Aug. 9,2017). A summary of the proceedings in the suit
filed in the Central District of California (Stockman)
follows. A summary of the proceedings in the other
suits can be found in the government’s petitions for
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writs of certiorari before judgment in those cases, filed
simultaneously with this petition.?

2. In December 2017, the district court issued a na-
tionwide preliminary injunction, requiring the military
to maintain and implement the Carter policy. See App.,
nfra, 39a-40a. The court construed the President’s
2017 tweets and memorandum as reflecting a “ban” on
military service by “transgender people.” Id. at 35a.
The court determined that such “discrimination on the
basis of one’s transgender status is subject to interme-
diate scrutiny.” Id. at 36a. And in the court’s view, the
government’s justifications for the “ban[]” did not sur-
vive such scrutiny. Id. at 36a-37a. The court therefore
concluded that respondents were likely to succeed in
their equal-protection challenge. Id. at 37a.

3. In March 2018, the government informed the dis-
trict court that the President had issued the new mem-
orandum, which revoked his 2017 memorandum (and
any similar directive) and allowed the military to adopt
Secretary Mattis’s proposed policy. D. Ct. Doc. 82, at 4
(Mar. 23, 2018); see D. Ct. Doc. 80 (Mar. 23, 2018). In

3 A similar suit was also filed in the District of Maryland. See
Stone v. Trump, No. 17-cv-2459 (D. Md. filed Aug. 28, 2017). Like
the district courts in the other suits, the district court in Stone is-
sued a nationwide preliminary injunction requiring the military to
maintain and implement the Carter retention and accession stand-
ards. See Stone v. Trump, 280 F. Supp. 3d 747 (D. Md. 2017).
Unlike the other district courts, however, the district court in Stone
has yet to rule on the government’s motion to dissolve that injunc-
tion, which the government filed in March 2018, after the President
revoked his 2017 memorandum and permitted the military to imple-
ment the Mattis policy. See Gov’t Mot. to Dissolve the Prelim. Inj.,
Stone, supra (No. 17-cv-2459) (Mar. 23, 2018).



11

light of that new policy, the government moved to dis-
solve the December 2017 injunction. D. Ct. Doc. 82, at
1-28.

In September 2018, the district court denied the gov-
ernment’s motion. App., infra, 41a-66a. The court
found “the new policy” to be “essentially the same as
the first policy,” “continu[ing]” the “ban[]” on “trans-
gender people” in the military that the President had
supposedly “announced” in 2017. Id. at 59a. The court
reiterated its determination that “intermediate scru-
tiny” applies to “transgender discrimination.” Id. at
61a. And it concluded that the military’s justifications
for “the transgender ban” were still not “persuasive”
enough to survive such scrutiny. Id. at 66a.

The government appealed. App., infra, 67a-68a.

REASONS FOR GRANTING THE PETITION

This case and related cases in Washington and the
District of Columbia involve constitutional challenges to
a policy that Secretary Mattis announced earlier this
year after an extensive review of military service by
transgender individuals. In arriving at that new policy,
Secretary Mattis and a panel of senior military leaders
and other experts determined that the prior policy,
adopted by Secretary Carter, posed too great a risk to
military effectiveness and lethality. As a result of na-
tionwide preliminary injunctions issued by various dis-
trict courts, however, the military has been forced to
maintain that prior policy for nearly a year. And absent
this Court’s prompt intervention, it is unlikely that the
military will be able to implement its new policy any
time soon.

Accordingly, the government is filing this petition
and two other petitions for writs of certiorari before
judgment to the Ninth and D.C. Circuits, which have
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before them a total of three injunctions enjoining the
military from implementing the Mattis policy nation-
wide. As explained in the Karnosk: petition (at 19-27),
the decisions imposing those injunctions are wrong, and
they warrant this Court’s immediate review. The gov-
ernment presents each of the petitions to ensure that
the Court has an adequate vehicle in which to resolve
the question presented in a timely and definitive man-
ner. The government respectfully submits that the
Court should grant the petitions for writs of certiorari
before judgment, consolidate the cases for decision, and
consider this important dispute this Term.*

A. The Question Presented Warrants This Court’s Immediate
Review

The government’s petition in Karnoski explains in
detail (at 16-19) why this Court’s immediate review is
necessary. The district court in this case entered a na-
tionwide preliminary injunction blocking the implemen-
tation of a policy that, in Secretary Mattis’s professional
judgment, “will place the Department of Defense in the
strongest position to protect the American people, to

4 The government has previously sought stays in the lower courts
of the preliminary injunction in Karnoski, and the government in-
tends to do the same in this case and Doe. In the event that the
lower courts do not stay the injunctions, the government intends to
file applications in this Court, seeking, as an alternative to certiorari
before judgment, stays of the injunctions or, at a minimum, stays of
the nationwide scope of the injunctions. Should the Court decline to
grant certiorari before judgment, such stays would at least allow the
military to implement the Mattis policy in whole or in part while lit-
igation proceeds through the Court’s 2019 Term. Either way,
whether through certiorari before judgment or stays of the injune-
tions, what is of paramount importance is permitting the Secretary
of Defense to implement the policy that, in his judgment after con-
sultation with experts, best serves the military’s interests.
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fight and win America’s wars, and to ensure the survival
and success of our Service members around the world.”
Karnoski Pet. App. 208a. Although the government has
appealed the district court’s injunction, an immediate
grant of certiorari is warranted to ensure that the in-
junction does not remain in place any longer than is nec-
essary. Kven if the government were immediately to
seek certiorari from an adverse decision of the court of
appeals, this Court would not be able to review that de-
cision in the ordinary course until next Term at the ear-
liest. In the interim, the military would be forced na-
tionwide to maintain the Carter policy—a policy that
the military has concluded poses a threat to “readiness,
good order and discipline, sound leadership, and unit co-
hesion,” which “are essential to military effectiveness
and lethality.” Id. at 197a.

B. This Case Squarely Presents The Equal-Protection
Challenge To The Mattis Policy

In enjoining the government from implementing the
Mattis policy in this case, the district court squarely ad-
dressed respondents’ equal-protection claim. App., mnfra,
bT7a-66a. Adopting reasoning similar to the district
courts in the other cases, the court viewed the Mattis
policy as “fundamentally the same” as the “ban[]” on
military service by transgender individuals that the
President supposedly announced in 2017. Id. at 55a. It
then concluded that the policy could not survive the
heightened scrutiny that it had deemed applicable to
“transgender discrimination.” Id. at 61a; see id. at 61a-
66a. A grant of certiorari before judgment in this case
would thus bring before this Court the equal-protection
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claim at the center of all the suits challenging the con-
stitutionality of the Mattis policy.”

C. The Court Should Grant Each Of The Government’s
Petitions And Consolidate The Cases For Consideration
This Term

To ensure an adequate vehicle for the timely and de-
finitive resolution of this overall dispute, the Court
should grant the government’s petition in this case, as
well as the petitions in Karnoskt and Doe, and consoli-
date the cases for further review.

As noted in the Karnoski petition (at 27-28), both this
case and Karnosk: are before the Ninth Circuit. The dis-
trict court in Karnosk: addressed not only respondents’
equal-protection claim, but also their substantive-due-
process and First Amendment claims. Karnoski Pet.
10-11. This Court may thus prefer to grant certiorari in
Karnoskr over this case. The Court should, at a mini-
mum, hold this petition pending resolution of the Kar-
noski petition and any further proceedings in this
Court. An order vacating the injunction issued in Kar-
noskt would have no practical consequence unless the
injunction in this case were similarly vacated.®

The government respectfully submits, however, that
the Court should grant all three petitions and consoli-
date the cases for this Court’s review. In so doing, the
Court would ensure that no intervening developments

5 A grant of certiorari before judgment would also bring before
this Court the issue of whether the district court erred in enjoining
the Mattis policy on a nationwide basis. For reasons explained in
the Karnoski petition (at 25-27), such nationwide relief violates
Article IIT and longstanding equitable principles.

6 If this Court were to vacate the injunctions in these cases in
whole or in part, that decision would be binding precedent requiring
the district court to similarly vacate the injunction in Stone.
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in the lower courts—for example, a vacatur of the pre-
liminary injunction in Karnoski by the Ninth Circuit—
would impede or complicate the Court’s ability to ad-
dress the main constitutional challenge to the Mattis
policy this Term.

CONCLUSION

The petition for a writ of certiorari before judgment
should be granted.

Respectfully submitted.
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Solicitor General
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General
FREDERICK LI1U
Assistant to the Solicitor
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APPENDIX A

UNITED STATES DISTRICT COURT
FOR THE CENTRAL DISTRICT OF CALIFORNIA

No. EDCV 17-1799 JGB (KKx)
AIDEN STOCKMAN ET AL.
.

DONALD J. TRUMP ET AL.

Filed: Dec. 22, 2017
CIVIL MINUTES—GENERAL

Present: The Honorable JESUS G. BERNAL, United
States District Judge

Attorney(s) Present for Plaintiff(s):
None Present

Attorney(s) Present for Defendant(s):
None Present

Proceedings: Order (1) DENYING Defendants’ Motion
to Dismiss Pursuant to Rule 12(b)(1) of
the Federal Rules of Civil Procedure
(Dkt. No. 36); and (2) GRANTING Plain-
tiffs’ Motion for Preliminary Injunction
(Dkt. No. 15)

Two motions are before the Court. First, Plaintiffs
Aiden Stockman, Nicolas Talbott, Tamasyn Reeves,
Jaquice Tate, John Doe 1, John Doe 2, Jane Doe, and

(1a)
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Equality California (collectively, “Plaintiffs”) have filed a
Motion for Preliminary Injunction. (“MPIL,” Dkt. No. 15.)
Second, Defendants Donald J. Trump (“President
Trump”), in his official capacity as President of the
United States; James N. Mattis, in his official capacity
as Secretary of Defense; Joseph F. Dunford, Jr., in his
official capacity as Chairman of the Joint Chiefs of
Staff; Richard V. Spencer, in his official capacity as
Secretary of the Navy; Ryan D. McCarthy, in his offi-
cial capacity as Acting Secretary of the Army; Heather
A. Wilson, in her official capacity as Secretary of the
Air Force; and Elaine C. Duke, in her official capacity
as Acting Secretary of Homeland Security (collectively,
“Defendants,”) have filed a Motion to Dismiss Pursuant
to Rule 12(b)(1) of the Federal Rules of Civil Procedure.
(“MTD,” Dkt. No. 36.)

The Court held a hearing on these matters on De-
cember 11, 2017. After considering the issues raised
in oral argument, the papers filed supporting and op-
posing these motions, and the amici briefs, the Court
DENIES Defendants’ Motion to Dismiss. Addition-
ally, the Court GRANTS Plaintiffs’ Motion for Prelim-
inary Injunction.

I. BACKGROUND
A. Procedural History

On September 5, 2017, Plaintiffs filed a complaint
against Defendants, asserting four causes of action:
(1) Fifth Amendment equal protection; (2) Fifth Amend-
ment due process; (3) Fifth Amendment right to privacy;
and (4) First Amendment retaliation for free speech and
expression. (“Complaint,” Dkt. No. 1 11 49-77.) Plain-
tiffs seek declaratory relief.
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Plaintiffs filed their MPI on October 2, 2017. (Dkt.
No. 15.) Defendants filed their MTD and Opposition
to Plaintiffs’ MPI on October 23, 2017. (Dkt. No. 36.)
Plaintiffs filed a Reply for their Motion to Preliminary
Injunction and an Opposition to Defendants’ Motion to
Dismiss on November 6, 2017. (“MPI Reply,” Dkt. No.
47.) Defendants filed their MTD reply on November 13,
2017. (“MTD Reply,” Dkt. No. 61.)

B. Factual History

The parties do not dispute the basic facts in this case.
In June 2016, after multiple years of data review, the
Department of Defense (“DOD”) announced it would
implement a new policy allowing transgender people to
serve openly in the United States military (“June 2016
Policy”). (See generally Dkt. No. 28, Exh. C.) In reli-
ance on this policy change, many transgender individuals
came out to their chain of command without incident.
On July 26, 2017, President Trump changed course,
tweeting:

After consultation with my Generals and military ex-
perts, please be advised that the United States Gov-
ernment will not accept or allow Transgender indi-
viduals to serve in any capacity in the U.S. Military.
Our military must be focused on decisive and over-
whelming victory and cannot be burdened with the
tremendous medical costs and disruption that
transgender in the military would entail. Thank you.

(“President Trump’s Twitter Proclamation,” Dkt. No. 28,
Exh. F.)

On August 25, 2017, President Trump issued a mem-
orandum (“Presidential Memorandum”) formalizing
the policy he announced via Twitter. (Dkt. No. 28§,
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Exh. G.) The Presidential Memorandum contains sev-
eral operative prongs: (1) it indefinitely extends the
prohibition preventing transgender individuals from
entering the military (the “Accession Directive”); (2) it
requires the military to authorize the discharge of trans-
gender service members (the “Retention Directive”);
and (3) it largely halts the use of DOD or Department
of Homeland Security (“DHS”) resources to fund sex
reassignment surgical procedures for current military
members (“Sex Reassignment Surgery Directive”) (col-
lectively, “Directives”). (Id. at 47.) The DOD must
submit a plan implementing the Presidential Memo-
randum by February 2018. (Id.)

On September 14, 2017, Defendant Secretary of
Defense James Mattis (“Defendant Mattis”) issued an
“Interim Guidance”' which established the temporary
DOD policy regarding transgender persons. (MTD at
7). While the Interim Guidance is in effect, no current
transgender service member will be discharged or de-
nied reenlistment solely based on their transgender
status. 1d. Defendant Mattis must present a plan to
implement the Presidential Memorandum to President
Trump by February 21, 2018. (Id.)

1. Military Transgender Policy before July 2017

In August 2014, the DOD removed references to
mandatory exclusion based on gender and identity
disorders from its physical disability policy. (“Decla-
ration of Eric K. Fanning,” Dkt. No. 22 11 12-13.)

! Neither party has included a copy of the Interim Guidance as an
exhibit, but a copy maybe found at https:/defense.gov/Portals/1/
Documents/PDFs/Military-Service-By-Transgender-Individuals-
Interim-Guidance.pdf (last visited December 8, 2017).
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Additionally, the DOD directed each branch of the
armed forces to assess whether there remained any
justification to prohibit service by openly transgender
individuals. (Id. at 13.)

In July 2015, then-Secretary of Defense Ashton B.
Carter created a group to begin comprehensively ana-
lyzing whether any justification remained validating the
ban on open service by transgender individuals. (“Dec-
laration of Brad Carson,” Dkt. No. 26 11 8-9.) The
working group created by Secretary Carter included
the Armed Services, the Joint Chiefs of Staff, the ser-
vice secretaries, and other specialists from throughout
the DOD (the “Working Group”). (Id. 19.) The re-
view process included analyzing evidence from a variety
of sources, such as scholarly materials and consultations
with medical experts, personnel experts, readiness ex-
perts, health insurance companies, civilian employers,
and commanders of units with transgender service
members. (Id. 110.)

Additionally, the Working Group commissioned the
RAND Corporation, a nonprofit research institution
that provides analysis to the military, to complete a
comprehensive study on the impact of permitting trans-
gender individuals to serve openly. (Id. 1 11.) The
113-page study, “Assessing the Implications of Allowing
Transgender Personnel to Serve Openly” (the “RAND
Report,” Dkt. No. 26, Exh. B), examined factors such as
the health care costs and readiness implications of
allowing open service by transgender persons. The
RAND Report also analyzed the other 18 foreign mili-
taries which permit military service by transgender
individuals, focusing on Australia, Canada, Israel, and
the United Kingdom—the four countries “with the most
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well-developed and publicly available policies on trans-
gender military personnel.” (RAND Report at 23.)
This comparative analysis found no evidence that al-
lowing open service by transgender persons would
negatively affect operational effectiveness, readiness,
or unit cohesion. (Id. at 24.) Moreover, the RAND
Report concluded healthecare costs for transgender
service members would “have little impact on and rep-
resents an exceedingly small proportion of [the DOD’s]
overall health care expenditures.” (Id. at 22-23.) Spe-
cifically, the RAND Report found health care costs would
increase “by between $2.4 million and $8.4 million an-
nually.” (Id. at 22.) By contrast, the overall health-
care cost of those serving in the active component of the
military is approximately $6 billion annually, while the
overall healthcare cost for the DOD is $49.3 billion
annually. (Id. at 22-23.) Furthermore, the RAND Re-
port noted discharging transgender service members,
“[a]s was the case in enforcing the policy on homosexual
conduct, [] ean involve costly administrative processes
and result in the discharge of personnel with valuable
skills who are otherwise qualified.” (Id.at77.