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In the Supreme Court of the United States 
 

No. 18-1393 

WILLIAM T. WALTERS, PETITIONER 

v. 

UNITED STATES OF AMERICA 

 

ON PETITION FOR A WRIT OF CERTIORARI 

TO THE UNITED STATES COURT OF APPEALS 

FOR THE SECOND CIRCUIT 

 

BRIEF FOR THE UNITED STATES IN OPPOSITION 

 

OPINIONS BELOW 

The opinion of the court of appeals (Pet. App. 1-42) 
is reported at 910 F.3d 11.  The order of the district 
court (Pet. App. 43-68) is unreported. 

JURISDICTION 

The judgment of the court of appeals was entered on 
December 4, 2018.  On February 7, 2019, Justice Gins-
burg extended the time within which to file a petition 
for a writ of certiorari to and including April 3, 2019.  On 
March 26, 2019, Justice Ginsburg further extended the 
time within which to file a petition for a writ of certiorari 
to and including May 3, 2019, and the petition was filed 
on that date.  The jurisdiction of this Court is invoked 
under 28 U.S.C. 1254(1). 
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STATEMENT 

Following a jury trial in the United States District 
Court for the Southern District of New York, petitioner 
was convicted of conspiracy to commit securities fraud, 
in violation of 18 U.S.C. 371; conspiracy to commit wire 
fraud, in violation of 18 U.S.C. 1349; four counts of se-
curities fraud, in violation of 15 U.S.C. 78j(b) and 78ff; 
and four counts of wire fraud, in violation of 18 U.S.C. 
1343.  Judgment 1-2.  He was sentenced to 60 months of 
imprisonment, to be followed by one year of supervised 
release.  Judgment 3-4.  The court of appeals affirmed 
the conviction and the portions of the sentence other 
than the restitution order, but it vacated the restitution 
order and remanded the case for further proceedings.  
Pet. App. 1-42. 

1. a. In July 2011, the Federal Bureau of Investiga-
tion (FBI) and the U.S. Attorney’s Office for the South-
ern District of New York (USAO) opened an investiga-
tion into petitioner “for suspicious trading in shares of 
the Clorox Company.”  Pet. App. 3.  Special Agent Mat-
thew Thoresen led the investigation for the FBI.  His 
supervisor was Special Agent David Chaves.  Id. at 3-4.  

In April 2013, the Financial Industry Regulatory Au-
thority (FINRA) informed the Securities and Exchange 
Commission (SEC) of suspicious trading activity by pe-
titioner that occurred in August 2012 involving shares 
of Dean Foods.  The trading took place shortly before 
an announcement that Dean Foods intended to spin off 
its dairy business, WhiteWave.  Pet. App. 4.  The SEC 
informed the USAO, which subsequently learned that 
petitioner had a “close relationship” with Thomas Da-
vis, who served on Dean Foods’s board of directors.  
Ibid.  The USAO broadened its investigation of peti-
tioner to include his Dean Foods trades.  Ibid.  In April 
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2014, and then again in May 2014, the government ob-
tained judicial authorizations to intercept calls on peti-
tioner’s cellphone for 30 days as part of its investigation.  
Ibid. 

In early May 2014, a reporter for the Wall Street 
Journal told J. Peter Donald, then a media representa-
tive in the FBI New York Field Office, “that she 
planned to publish a piece on the investigation.”  Pet. 
App. 6-7.1  After Donald spoke with others at the Jour-
nal, the Journal agreed not to publish the story until at 
least May 22.  Id. at 7.  Individuals at the FBI and 
USAO discussed how to persuade the Journal and the 
New York Times to continue to hold stories on the in-
vestigation, and on May 27, Chaves, Donald, and other 
FBI agents met with representatives from the Journal.  
Ibid.2   

The following day, Special Agent Thoresen emailed 
Chaves expressing concern that leaks were occurring 
and stating that such leaks would harm the investiga-
tion.  Thoresen wrote that the leaker appeared to be 
seeking “to derail this investigation.”  Pet. App. 7 (cita-
tion omitted). 

                                                      
1 The decision below identifies the reporter as from the New York 

Times, but it is the government’s understanding that the reporter 
was from the Journal.  See Gov’t C.A. Br. 7 n.5 (citing C.A. App. 
340). 

2 Chaves and another agent later stated that individuals other 
than Chaves disclosed “various aspects of the investigation in ex-
change for the Journal agreeing to hold publication” and that “one 
Times reporter told the USAO that he had multiple ‘sources’ about 
the investigation.”  Pet. App. 7 (citation and internal quotation 
marks omitted).  But the remaining three agents at the meeting de-
nied that they had disclosed aspects of the investigation in exchange 
for forestalling publication.  Ibid. 
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On May 30, 2014, the Journal published an article 
stating that the government was investigating possible 
insider trading activity involving petitioner, Carl Icahn, 
and professional golfer Phil Mickelson.  Pet. App. 5.  
The Times ran a similar story the same day.  That day, 
George Venizelos, the Assistant Director in Charge of 
the FBI’s New York Field Office, emailed Donald, 
Chaves, and others “asking how the reporter had 
learned certain information and instructing FBI per-
sonnel to cease any contact with the reporter.”  Id. at 7-
8.  Venizelos stated that “if he found out anyone contin-
ued to speak to the reporter, ‘there will be reassign-
ments immediately.’  ”  Id. at 8 (citation omitted).   

The Times and Journal ran additional stories on 
May 31 and June 1, respectively.  Pet. App. 5.  The sto-
ries “contained detailed confidential information about 
the investigation and attributed the information to peo-
ple briefed on the matter who spoke anonymously be-
cause they were not authorized to discuss the investiga-
tion.”  Ibid. (citation and internal quotation marks omit-
ted).  After the publication of the Journal’s May 31 ar-
ticle, Thoresen emailed the Assistant United States At-
torney (AUSA) overseeing the investigation and de-
scribed the article as “deplorable and reprehensible.”  
Id. at 8 (brackets and citation omitted).  On June 1, 
then-United States Attorney Preet Bharara emailed 
Venizelos, included a link to a Journal article, and 
wrote: “I know you agree these leaks are outrageous 
and harmful.”  Ibid. (citation omitted).  Venizelos then 
emailed Donald, Chaves, and others, saying that the ar-
ticles were “ ‘an embarrassement [sic] to this office,’ and 
instructing them to meet with him to discuss the issue 
the next morning.”  Ibid. (citation omitted). 
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On June 2, 2014, Venizelos “met with various FBI 
personnel, expressed anger over the leaks, and again in-
structed agents to cease contact with the media.”  Pet. 
App. 8.  Nevertheless, in June 2014, the Journal and 
Times published additional articles “discuss[ing] ongo-
ing details of the investigation into [petitioner], includ-
ing information about subpoenas issued to Dean 
Foods.”  Id. at 5.  They attributed information they re-
ported to “people briefed on the probe.”  Id. at 6 (cita-
tion omitted).  The last relevant article, which was pub-
lished in the Journal on August 12, 2015, identified Da-
vis “as a target of the investigation.”  Ibid.  

2.  a. In February 2016, Davis informed the govern-
ment that he wished to cooperate with its investigation.  
Davis “quickly implicated” petitioner.  Pet. App. 9.  On 
May 16, 2016, Davis pleaded guilty to a 12-count infor-
mation and agreed to cooperate with the government.  
Ibid. 

The next day, the government presented evidence to 
a grand jury showing that petitioner “had communi-
cated with and received inside information from Davis 
prior to his purchase or sale of large quantities of Dean 
Foods stock and those trades resulted in significant 
profits or avoided losses when news about the company 
later became public.”  Pet. App. 9.  The evidence in-
cluded “a summary of Davis’s expected trial testimony,” 
along with “summaries of [petitioner’s] trading and 
phone records,” and “information drawn from contem-
poraneous Dean Foods board meeting minutes and 
earnings announcements.”  Ibid.  The grand jury re-
turned a ten-count indictment charging petitioner with 
conspiracy and substantive insider-trading and wire-
fraud offenses.  Id. at 10.   
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b. Petitioner filed a motion in district court request-
ing a hearing “on the issue of the news leaks.”  Pet. App. 
10.  He argued that “the content of the news articles 
made clear that the Government must have improperly 
leaked grand jury information to reporters in violation 
of the grand jury secrecy provision, Federal Rule of 
Criminal Procedure 6(e).”  Ibid.  The government ar-
gued that, to the contrary, “the articles did not neces-
sarily include ‘matters occurring before the grand 
jury’  ” and petitioner “could not show that the source of 
the information was a Government agent or attorney.”  
Id. at 11 (citation omitted).  The government wrote that 
“  ‘[n]one of the articles linked a source directly to the 
Government,’ ” noted that “Government representa-
tives [had] declined to comment,” and stated that “civil 
regulators and others—who are not bound by Rule 
6(e)—also had access to the information contained in 
the articles.”  Ibid. (citation omitted).  The government 
accordingly maintained that the “natural and logical in-
ference[]” was “that the source was not a Government 
official.”  Ibid. (citation omitted).3 

The district court ordered an evidentiary hearing “to 
determine whether there had been communications be-
tween FBI agents or AUSAs involved in the investiga-
tion and reporters or employees of the Journal and 
Times from April 1 to June 30, 2014.”  Pet. App. 11.  In 

                                                      
3 In June 2014, a prosecutor at the USAO had “received infor-

mation  * * *  from a Times reporter suggesting that an unidentified 
person at the FBI was providing information to the press.”  Gov’t 
C.A. Br. 21.  But the AUSA who spoke to the reporter had left the 
USAO by the time that petitioner filed his 2016 motion regarding 
the leaks, and “no one responsible for responding to the motion  
recalled, in preparing the response, having learned of the June 2014 
communication.”  Ibid. 
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preparation for the hearing, the government conducted 
its own investigation of whether agents or prosecutors 
had engaged in impermissible communications.  The 
government interviewed agents and prosecutors and 
“obtained emails, cell phone logs, and text messages for 
those individuals for the time period specified by the 
court.”  Ibid.; see 12/16/16 Letter 2-3.  The government 
determined through that investigation that Special 
Agent Chaves had been “the media’s source of confiden-
tial information about the investigation.”  Pet. App. 12.  
It advised the court that “contrary to its earlier posi-
tion,” an FBI agent—Chaves—had been the media’s 
source.  Ibid.; see id. at 12 nn.5, 7; 12/16/16 Letter 1-12; 
Gov’t C.A. Br. 21-22. 

The government’s letter provided “a detailed chro-
nology, summary of findings, and contemporaneous in-
ternal emails relating to the leaks.”  Pet. App. 13.  The 
letter explained that between April 2013 and June 2014, 
Chaves “had provided information about the investiga-
tion to as many as four reporters from the Times and 
the Journal.”  Id. at 6.  In April 2013, Chaves had dinner 
with two Times reporters and “discussed the investiga-
tion into Clorox, mentioning [petitioner] by name.”  
Ibid.  Chaves also met with a Journal reporter in late 
2013 “and asked her to let him know if she came across 
any information regarding” petitioner.  Ibid. (citation 
and internal quotation marks omitted).  In addition, in 
April 2014, Chaves discussed the investigation over din-
ner with three Times reporters and told them about 
“the expansion of the investigation to trading in stocks 
other than Clorox.”  Ibid.  Chaves “appears to have com-
municated with reporters about the investigation some-
time between June 2 and June 11, 2014,” despite having 
been directly instructed not to do so.  Id. at 8.   
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The letter noted that Chaves “admitted to providing 
confidential information about the investigation to the 
Journal and Times” over the course of several inter-
views, but then retained counsel and “informed the 
Government that he would no longer meet and would  
assert his Fifth Amendment privilege against self- 
incrimination.”  Pet. App. 12 n.7.  The government 
stated that it was “now an incontrovertible fact that 
FBI leaks occurred, and that such leaks resulted in con-
fidential law enforcement information about the Inves-
tigation being given to reporters.”  Id. at 12 (citation 
omitted).  It further stated that “because ‘much about 
the scope and content of the information that Chaves 
leaked to reporters remains unclear  * * *  the appro-
priate course is for the Court to assume that a Rule 6(e) 
violation occurred and proceed to consider the issue of 
remedy.’ ”  Id. at 13 (citation omitted); see 12/16/16 Let-
ter 2.  The government also informed the court that 
Chaves had been referred to the FBI’s Office of Profes-
sional Responsibility (OPR) and to the Office of the In-
spector General (OIG) for the U.S. Department of Jus-
tice (DOJ).  Pet. App. 12.4 

The district court stated that it would presume a 
Rule 6(e) violation and cancelled the evidentiary hear-
ing.  Pet. App. 12; see 12/19/16 Order 1-2. 

c. Petitioner moved to dismiss the indictment.  As 
relevant here, petitioner argued that the indictment 

                                                      
4 The USAO and FBI have also “taken steps since learning of 

Agent Chaves’s leaks to strengthen their practices aimed at pre-
venting and responding to potential leaks,” and “senior leadership 
in both offices have forcefully reminded employees of their critical 
obligation to keep investigations secret and the severe conse-
quences (to themselves, their investigations, and the public) of fail-
ing to do so.”  Gov’t Opp. to Mot. to Dismiss 42.   
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should be dismissed because “he was prejudiced by the 
leaks” on the theory that “they caused Davis to cooper-
ate against him,” or, in the alternative, that “even ab-
sent a showing of prejudice, the indictment should be 
dismissed because the leaks involved ‘systematic and 
pervasive’ prosecutorial misconduct.”  Pet. App. 13.5 

The district court declined to dismiss the indictment.  
Pet. App. 43-68.  The court determined that petitioner’s 
claim of prejudice was “sheer speculation,” finding no 
basis to conclude that the leaks “had any impact what-
soever on the grand jury’s decision to indict” petitioner.  
Id. at 59-60.  The court also rejected petitioner’s sug-
gestion that the indictment should be dismissed even 
without a showing of prejudice.  It stated that it was 
“not aware of any case in which an indictment was dis-
missed” based on “ ‘systematic and pervasive’ ” miscon-
duct that did not prejudice the defendant.  Id. at 63 (ci-
tation omitted).  And it wrote that even if petitioner 
were correct in asserting “a pattern of illegal leaks by 
the FBI, that pattern would not raise such serious ques-
tions about the fundamental fairness of the process that 
resulted in this indictment as to warrant dismissal.”  Id. 
at 64.   

The district court further concluded that an eviden-
tiary hearing was unnecessary because Chaves had  
“indicated that he will refuse to answer questions pur-
suant to his Fifth Amendment privilege against self- 
incrimination” and because the court had “been pro-
vided sufficient evidence by the parties in order to make 

                                                      
5 Petitioner also argued that “the Government’s conduct was so 

‘outrageous’ that it violated the Due Process Clause of the Fifth 
Amendment.”  Pet. App. 13 (citation omitted).  The district court 
and court of appeals each rejected that claim, and petitioner does 
not renew it in this Court.  
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a ruling.”  Pet. App. 62.  The court ordered the govern-
ment to submit quarterly updates on the investigation 
of Chaves.  See id. at 14, 29.6 

d. Petitioner’s case proceeded to a jury trial that 
lasted about three weeks.  Pet. App. 14.  The govern-
ment’s trial evidence, which “included documents and 
testimony that established that [petitioner] had repeat-
edly conspired with Davis to commit insider trading 
from 2008 through 2014,” showed that “Davis would re-
ceive material nonpublic information about Dean Foods, 
closely followed by a phone call from Davis to [peti-
tioner], closely followed by [petitioner] initiating pur-
chases or sales of Dean Foods stock.”  Id. at 14-15.  The 
trial evidence also established “that, in exchange for 
Davis’s tips, [petitioner] provided Davis with nearly  
$1 million in personal loans, which Davis never fully re-
paid.”  Id. at 15. 

The jury found petitioner guilty on all counts, and 
the district court denied petitioner’s motion for a new 
trial.  Pet. App. 15-16.  The court sentenced petitioner 
to 60 months of imprisonment, to be followed by one 
year of supervised release.  The court also ordered peti-
tioner to pay a $10 million fine, to forfeit about $25.3 mil-
lion, and to pay nearly $9 million in restitution.  Id. at 
15; see Judgment 3-4. 

3. a. The court of appeals affirmed petitioner’s con-
viction and all aspects of the sentence other than the 

                                                      
6 The district court directed the USAO to provide the updates, but 

after the USAO advised the court that it was recused from the in-
vestigation of Chaves and that the DOJ’s Public Integrity Section 
(PIN) was overseeing that investigation, the court authorized PIN 
to file the updates.  See 3/13/17 Letter 1-2.  The court authorized 
PIN to file the updates ex parte and under seal, but directed that 
PIN file redacted versions on the public docket.  See ibid. 
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restitution order, but it vacated the restitution order 
and remanded the case for further proceedings.  Pet. 
App. 1-42.  As relevant here, the court affirmed the de-
nial of petitioner’s motion to dismiss the indictment.  Id. 
at 1-33.  The court stated that “[i]t is undisputed that 
Chaves’s leaks to reporters violated the grand jury se-
crecy provision of  ” Rule 6(e).  Id. at 17.  “The principal 
question,” the court wrote, was “whether dismissal of 
the indictment” was the appropriate remedy in this 
case.  Ibid.   

Relying on this Court’s decision in Bank of Nova 
Scotia v. United States, 487 U.S. 250 (1988), the court 
of appeals explained that a district court may “dismiss 
an indictment for Rule 6(e) violations” based on its su-
pervisory powers only if the violations prejudiced the 
defendant.  That inquiry, it explained, turned on whether 
“any violations had an effect on the grand jury’s deci-
sion to indict.”  Pet. App. 19 (quoting Bank of Nova Sco-
tia, 487 U.S. at 255).  Here, the court of appeals deter-
mined that petitioner’s “claims of prejudice—that the 
news leaks revived a ‘dormant investigation’ and precip-
itated Davis’s cooperation—[we]re contravened by the 
record or wholly speculative.”  Id. at 21.  The court de-
termined that the investigation of petitioner was “active 
and ongoing,” rather than “dormant,” when Chaves be-
gan leaking information.  Ibid.  It also “agree[d] with 
the district court that attributing Davis’s cooperation to 
the news leaks” was “ ‘sheer speculation’ ” and that there 
was “ ‘not any basis to conclude that the newspaper ar-
ticles had any impact whatsoever on the grand jury ’s 
decision to indict.’ ”  Id. at 21-22 (citation and ellipsis 
omitted).  It observed that Davis did not decide to coop-
erate until about six months after the last of the articles 
that petitioner asserted contained leaked information.  
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Id. at 22.  Further, the court noted, Davis had testified 
during “extensive[]” cross-examination at trial that he 
cooperated because “ ‘it was pretty clear, based on ad-
vice from counsel, that he was highly likely to get in-
dicted in the next couple of months’ because of evidence 
uncovered during the investigation.”  Ibid. (brackets 
and citation omitted).  The court wrote that the lack of 
prejudice to petitioner was “further underscored by the 
fact that [petitioner] received a full and fair trial in 
which there was overwhelming evidence to support his 
conviction.”  Ibid. 

The court of appeals then rejected petitioner’s argu-
ment that the Fifth Amendment’s Due Process Clause 
required that the judgment be vacated even though pe-
titioner had not established prejudice.  Pet. App. 23-32.  
The court acknowledged that in Bank of Nova Scotia, 
this Court “recognized a class of cases in which indict-
ments may be dismissed ‘without a particular assess-
ment of the prejudicial impact of the errors’  ” because 
“  ‘the structural protections of the grand jury have been 
so compromised as to render the proceedings funda-
mentally unfair.’ ”  Id. at 23-24 (quoting Bank of Nova 
Scotia, 487 U.S. at 256-257).  The court also viewed 
Bank of Nova Scotia to leave open the possibility of 
prosecutorial misconduct “so systematic and pervasive 
as to raise a substantial and serious question about the 
fundamental fairness of the process which resulted in 
the indictment.”  Id. at 24 (quoting Bank of Nova Sco-
tia, 487 U.S. at 259).  But it found unclear whether Bank 
of Nova Scotia “created a stand-alone exception to the 
prejudice requirement for cases involving systematic 
and pervasive prosecutorial misconduct.”  Id. at 25.  
And it noted that it was “not aware of any court” that 
had applied Bank of Nova Scotia in that way.  Ibid.   
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The court of appeals nevertheless “assum[ed] an in-
dictment could be dismissed” based on such misconduct, 
and then determined that, even if that were so, dismis-
sal would be unwarranted under that standard on the 
facts of petitioner’s case.  Pet. App. 25.  In reaching that 
conclusion, the court determined that “the violations in 
this case do not raise a substantial and serious question 
about the fundamental fairness of the process that re-
sulted in [petitioner’s] indictment.”  Id. at 27.  The court 
emphasized that no evidence had been put forward “in-
dicating that others besides Chaves were illegally shar-
ing information with the press.”  Ibid. (citation omitted).  
And while the court concluded that “with the benefit of 
hindsight, it [wa]s evident that the Government should 
have conducted a more thorough investigation” before 
filing its opposition to petitioner’s motion for an eviden-
tiary hearing regarding the press leaks, the court re-
jected petitioner’s argument that the government had 
misled the district court in its filing.  Id. at 27-28.  The 
court also emphasized that the government had, after 
the filing, conducted “a more thorough investigation 
and determined—and promptly disclosed—that Chaves 
‘was a significant source of confidential information re-
garding the Investigation for the Times and Journal.’ ”  
Id. at 28 (citation omitted).  

The court of appeals stated that its conclusion that 
dismissal of the indictment was not warranted on the 
facts of this case was “reinforced by the availability of 
remedial measures short of dismissal.”  Pet. App. 28.  It 
noted that Chaves had been referred to the FBI ’s OPR 
and to DOJ’s OIG, the latter of which had opened a 
criminal investigation into his misconduct.  Id. at 29.  It 
further noted that Chaves had been “publicly identified 
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as the leaker” and that the government had been sub-
mitting quarterly updates to the district court on the 
status of the investigation.  Id. at 28-29.  The court of 
appeals concluded that the district court did not err in 
favoring these remedies over a dismissal that would “re-
sult in a ‘windfall’ to” petitioner.  Ibid. (citation omit-
ted). 

Finally, the court of appeals found that the district 
court did not abuse its discretion in denying an eviden-
tiary hearing, after concluding “that a further hearing 
would not assist in the resolution of the issues raised by 
[petitioner’s] motion to dismiss.”  Pet. App. 32.  The 
court determined that “the district court had a suffi-
cient record on which to make its rulings” in light of the 
government’s investigation and the “detailed summary 
of its findings, which included documents and a chronol-
ogy of events,” that the government submitted to the 
district court.  Id. at 33.  The court of appeals also em-
phasized that petitioner had “submitted multiple briefs 
and a declaration in response to the Government’s letter 
and thus had a fair opportunity to challenge the Govern-
ment’s reported findings.”  Ibid.  The court further ob-
served that “the district court [had] disclosed the grand 
jury minutes and Chaves has refused to answer ques-
tions.”  Ibid.  Under these circumstances, the court of 
appeals wrote, it was “not persuaded that a hearing 
could have further developed the record in any mean-
ingful way.”  Ibid.   

b. Judge Jacobs concurred.  Pet. App. 42.  He agreed 
with the court of appeals’ analysis of the law and facts, 
but described Chaves’s apparent misconduct as “in 
some respects more egregious than anything [peti-
tioner] did,” and emphasized that “[t]he FBI depends 
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on the confidence of the public, jurors and judges” to 
execute its mission.  Ibid.  

ARGUMENT 

Petitioner contends (Pet. 21-29) that this Court 
should grant review to address whether “systematic 
and pervasive government misconduct that violates 
Federal Rule of Criminal Procedure 6(e) is structural 
error giving rise to a presumption of prejudice warrant-
ing dismissal of an indictment,” Pet. i, and whether the 
district court abused its discretion in denying an eviden-
tiary hearing or discovery in this case (Pet. 29-34).  The 
petition should be denied.  Petitioner’s case does not 
present the first question on which he seeks review, be-
cause the court of appeals assumed that systematic and 
pervasive misconduct under Rule 6(e) could justify dis-
missal of the indictment even without proof of preju-
dice, but determined that dismissal under that standard 
would not be warranted in the circumstances of peti-
tioner’s case.  And the court of appeals’ fact-bound de-
termination that the district court did not abuse its dis-
cretion in declining to order an evidentiary hearing or 
discovery does not conflict with any decision of this 
Court or another court of appeals or otherwise merit re-
view.  Further review is unwarranted. 

1. a. The court of appeals correctly determined that 
petitioner was not entitled to the dismissal of the indict-
ment based on violations of Rule 6(e).  In Bank of Nova 
Scotia v. United States, 487 U.S. 250 (1988), this Court 
“h[e]ld that, as a general matter, a district court may 
not dismiss an indictment for errors in grand jury pro-
ceedings unless such errors prejudiced the defend-
ant[].”  Id. at 254; see id. at 263 (“We conclude that the 
District Court had no authority to dismiss the indict-
ment on the basis of prosecutorial misconduct absent a 



16 

 

finding that [the defendants] were prejudiced by such 
misconduct.”).  It further determined that the record in 
Bank of Nova Scotia, which involved violations of Rule 
6(e) (about grand-jury secrecy) and 6(d) (about outsid-
ers at grand-jury proceedings), did not establish preju-
dice.  Id. at 257; see id. at 258-263.  In holding that a 
showing of prejudice was required under the harmless-
error principles embodied in Rule 52, this Court stated 
that “[t]o be distinguished from the cases before us are 
a class of cases in which indictments are dismissed, 
without a particular assessment of the prejudicial im-
pact of the errors in each case, because the errors are 
fundamental.”  Id. at 256.  It described cases involving 
exclusion of a race or gender from the grand jury as ex-
emplars, and stated that such cases were ones “in which 
the structural protections of the grand jury have been 
so compromised as to render the proceedings funda-
mentally unfair, allowing the presumption of preju-
dice.”  Id. at 257. 

The court of appeals properly determined that peti-
tioner was not entitled to dismissal of the charges 
against him under Bank of Nova Scotia.  In a determi-
nation that petitioner does not now challenge, the court 
of appeals agreed with the district court that petitioner 
had not shown prejudice because petitioner’s prejudice 
claims were “contravened by the record or wholly spec-
ulative.”  Pet. App. 21; see id. at 21-23.  The court of 
appeals then determined that it need not resolve 
whether Bank of Nova Scotia establishes “a stand-
alone exception to the prejudice requirement for cases 
involving systematic and pervasive prosecutorial mis-
conduct,” because even “assuming an indictment could 
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be dismissed on this basis,” the court was “not per-
suaded that dismissal would be appropriate” on that ba-
sis in the case at hand.  Id. at 25. 

In reaching that conclusion, the court of appeals cor-
rectly found that “the violations in this case do not raise 
a substantial and serious question about the fundamen-
tal fairness of the process that resulted in [petitioner’s] 
indictment.”  Pet. App. 27.  It emphasized that no evi-
dence had been put forward “ ‘indicating that others be-
sides Chaves were illegally sharing information with the 
press’  ” and that the U.S. Attorney had “immediately 
emailed the Assistant Director of the FBI’s New York 
Field Office to express concern” when the articles were 
published.  Ibid. (citation omitted).  It relied on the fac-
tual finding of the district court—the court closest to 
the events—that the government made no affirmative 
misrepresentations, and further relied on the govern-
ment’s actions in investigating the leaks and disclosing 
the evidence of Chaves’s misconduct in advance of the 
evidentiary hearing.  Id. at 27-28.   

The court of appeals added that its rejection of peti-
tioner’s argument was “reinforced by the availability of 
remedial measures short of dismissal”—a drastic rem-
edy that would confer a windfall benefit on a defendant 
who had not been harmed by the challenged miscon-
duct.  Pet. App. 28.  The court appropriately noted that 
those measures included the public identification of 
Chaves as having engaged in misconduct, ibid.; see id. 
at 66 (“[T]he outing of the leaker may serve to deter 
other faithless federal agents.”); cf. United States v. 
Modica, 663 F.2d 1173, 1185 (2d Cir. 1981) (per curiam) 
(“A reprimand in a published opinion that names the 
prosecutor is not without deterrent effect.”), cert. de-
nied, 456 U.S. 989 (1982), and referrals to OPR and 
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DOJ’s OIG for possible disciplinary action or criminal 
prosecution, Pet. App. 29.   

Taking into account the scope of Chaves’s miscon-
duct, the government’s responses to the misconduct, 
and the alternative remedial measures available, the 
court of appeals did not err in concluding that petitioner 
had failed to establish systematic and pervasive miscon-
duct warranting dismissal of the indictment, even as-
suming arguendo that such misconduct can justify that 
remedy in the absence of prejudice. 

b. No further review is warranted of the court of ap-
peals’ circumstance-specific determination that this 
case does not involve systematic and pervasive miscon-
duct warranting dismissal.  Petitioner principally ar-
gues that this Court should grant review of the anteced-
ent question “whether systematic and pervasive grand 
jury leaks can constitute structural error requiring dis-
missal without a showing of prejudice.”  Pet. 21 (capital-
ization altered; emphasis omitted); see Pet. i (present-
ing question “[w]hether systematic and pervasive gov-
ernment misconduct that violates Federal Rule of Crim-
inal Procedure 6(e) is structural error giving rise to a 
presumption of prejudice warranting dismissal of an in-
dictment”).  But this case would not be a suitable vehicle 
for review of that question—on which, as petitioner 
acknowledges (Pet. 29), no circuit conflict exists in any 
event.  The court of appeals assumed that petitioner was 
correct that systematic and pervasive leaks can consti-
tute structural error warranting dismissal even absent 
a showing of prejudice.  It simply rejected petitioner’s 
claim on the ground that, even if petitioner were correct 
about the relevant legal standard, dismissal would still 
be unwarranted in the circumstances of this case.  Pet. 
App. 23-29. 
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Petitioner does not directly address the court of ap-
peals’ determination that dismissal was not justified in 
his case even under the legal standard he advocates.  To 
the extent that he suggests that his case did indeed in-
volve pervasive and systemic misconduct, see Pet. 26 
(asserting that “[i]t is hard to imagine a more pervasive 
pattern of grand jury leaks”), his arguments are con-
trary to the factual determinations of the courts below.  
For example, although petitioner asserts (e.g., Pet. 27, 
29) that the misconduct in this case reflected a “de facto 
FBI policy” and that the USAO “obfuscat[ed] before the 
district court,” the court of appeals was “[un]persuaded 
that representatives of the USAO or other members of 
the FBI were complicit”; the district court found that 
“  ‘[n]o evidence has been presented indicating that oth-
ers besides Chaves were illegally sharing information 
with the press’  ”; and both courts found that even if the 
USAO’s initial submission to the district court concern-
ing the leaks was “ ‘artful,’  ” the USAO made no false 
representations and subsequently conducted a thor-
ough inquiry, uncovered Chaves’s wrongdoing, and re-
ported it to the court.  Pet. App. 27 (citations omitted; 
second set of brackets in original).7  The lower courts’ 

                                                      
7 Petitioner errs in contending (Pet. 27), in reliance on United 

States v. Nordlicht, No. 16-cr-640, 2018 WL 6106707 (E.D.N.Y. Nov. 
21, 2018), and United States v. Skelos, No. 15-cr-317, 2015 WL 
6159326 (S.D.N.Y. Oct. 20, 2015), that “there are multiple other fed-
eral cases in New York in which defendants have raised credible al-
legations of improper grand jury leaks to the press.”  In Nordlicht, 
the court found that the defendants “failed to show that a ‘matter 
occurring before the grand jury’ was disclosed,” or that any disclo-
sure was made by “a government attorney or agent.”  2018 WL 
6106707, at *3,*5 (capitalization and emphasis omitted); see id. at *7 
(describing defendant’s contentions as “nothing more than frivolous 
speculation”).  Similarly, in Skelos, the district court found no need 
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analysis of the record in this case does not warrant this 
Court’s review.  See Sup. Ct. R. 10. 

3. Review is similarly unwarranted of petitioner’s al-
ternative contention (Pet. 29-34) that the district court 
abused its discretion in declining to hold an evidentiary 
hearing or order discovery regarding his Rule 6(e) 
claim.  That contention lacks merit.  Trial courts have 
considerable discretion in deciding whether to hold an 
evidentiary hearing or allow discovery.  See, e.g., Pet. 
App. 32; In re Grand Jury Subpoena, 274 F.3d 563, 576 
(1st Cir. 2001).  Here, the district court reasonably ex-
ercised its discretion to decide petitioner’s motion on 
the record before it, after the government “conducted 
an internal inquiry in which it interviewed the 14 indi-
viduals connected to the investigation and collected rel-
evant phone records, emails and text messages” and 
“provided the court with a detailed summary of its find-
ings,” including “documents and a chronology of 
events”; the court “disclosed the grand jury minutes” 
and gave petitioner “a fair opportunity to challenge the 
Government’s reported findings”; and Chaves indicated 
he would refuse to answer questions based on Fifth 
Amendment privilege.  Pet. App. 33; see id. at 62. 

The court of appeals’ fact-bound determination that 
the district court did not abuse its discretion does not 
conflict with any decision of this court or another court 
of appeals or otherwise warrant this Court’s review.  In 
particular, contrary to petitioner’s suggestion (Pet. 29-
30), the court of appeals’ decision does not conflict with 

                                                      
for a hearing on alleged Rule 6(e) violations because the defendants 
“failed to make a prima facie showing that the information they cite 
reflected a breach of grand jury secrecy or that the information was 
divulged by a Government agent or employee.”  2015 WL 6159326, 
at *8. 
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Barry v. United States, 865 F.2d 1317 (D.C. Cir. 1989), 
which concluded that an evidentiary hearing is sometimes 
necessary to determine whether a violation of Rule 6(e) 
occurred.  Specifically, the court in Barry stated that 
when a defendant makes out a prima facie violation of 
Rule 6(e)—for example, by showing that “media reports 
disclosed information about ‘matters occurring before 
the grand jury’ and indicated that the sources of the infor-
mation included attorneys and agents of the Government” 
—the court “must conduct a ‘show cause’ hearing to de-
termine whether the Government was responsible for 
the pre-indictment publicity and whether any information 
disclosed by the Government concerned matters occur-
ring before the grand jury.”  Id. at 1321 (citation omit-
ted); see In re Sealed Case No. 98-3077, 151 F.3d 1059, 
1067 (D.C. Cir. 1998) (per curiam) (describing Barry as 
setting forth “a two-step analysis” in which the plaintiff 
must make a prima facie showing of a Rule 6(e) viola-
tion and, if he succeeds, an evidentiary hearing “will be 
employed to determine whether a violation of Rule 6(e)(2) 
has occurred”) (emphasis added).  Barry did not hold that 
a court must hold an evidentiary hearing in a case in 
which a Rule 6(e) violation was undisputed.  Accordingly, 
the decision below does not conflict with Barry. 

CONCLUSION 

The petition for a writ of certiorari should be denied. 

Respectfully submitted. 
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