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QUESTION PRESENTED

Whether the court of appeals correctly determined
that the citation issued to petitioner by the Mine Safety
and Health Administration, resulting in a $116 civil pen-
alty, for a violation of a mine-safety standard promul-
gated under the Federal Mine Safety and Health Act of
1977, 30 U.S.C. 801 et seq., did not violate petitioner’s
Fourth Amendment or due-process rights.

D



TABLE OF CONTENTS

Page
OPINIONS DEIOW ....evereeieeeieeretetetete et sre e s e e e ressesaens 1
JUEISAICTION ..ttt 1
SEALEMENT ...ttt 2
ATZUIMENL..c..cveieieeeteteeceeerestestet ettt se e e e ssesaens 11
CONCIUSION ..eveveeeereeeeteeeeteee et eetee e e eeste s e e seeeseeeessesseeeessessnens 25

TABLE OF AUTHORITIES
Cases:
Big Ridge, Inc. v. Secretary of Labor,

36 FMSHRC 1677 (2014) c.vcveveeeeeeeerrerrecreeeeeeeeseesaennas 24
Braxton v. United States, 500 U.S. 344 (1991) .......ccueueee.. 23
Brock v. Cathedral Bluffs Shale Oil Co.,

796 F.2d 533 (D.C. Cir. 1986).....ccceeurrererrererrenereneererueeseens 21
Buford v. United States, 532 U.S. 59 (2001) ......ccceeeruennene. 23
California v. Greenwood, 486 U.S. 35 (1988).......cceveerenee 19
City of Ontario v. Quon, 560 U.S. 746 (2010) .....cccceeverrennee 18
Donovan v. Carolina Stalite Co.,

734 F.2d 1547 (D.C. Cir. 1984)...ccveevecrereeeererrennn 7,12,13
Donovan v. Dewey, 452 U.S. 594 (1981) ...c.cceeveveneeee. PaAssIm
Frank Lall & Son, Inc. v. Secretary of Labor,

362 F.3d 840 (D.C. Cir. 2004)......ccceeeeerererreereresreresseresseens 9
Heien v. North Carolina, 574 U.S. 54 (2014).......ccveevenene. 20
Hudson v. Michigan, 547 U.S. 586 (2006) ........ccccervenene 19, 20
Secretary of Labor v. DJB Welding Corp.,

32 FMSHRC 728 (2010) ..coveevereeeererrerreseereeseeeeesessessenes 24
Secretary of Labor v. KenAmerican Res., Inc.,

42 FMSHRC 1 (2020) ...vcoveerireieererenesreneesseeeseeesesesseneens 4
Secretary of Labor v. Revelation Energy, LLC,

35 FMSHRC 3333 (2013) ..ccveveeeererenrenreneeeeeeesesaeseennas 21

(IIT)



v

Cases—Continued: Page

Secretary of Labor v. SCP Invs., LLC:
31 FMSHRC 821 (2009),

remanded, 32 FMSHRC 119 (2010)................... 23, 24
32 FMSHRC 119 (2010)..c.cccteieererrenrerrereeneeeeeeeseseennes 24
Secretary of Labor v. Topper Coal Co.,
20 FMSHRC 344 (1998) ...covetereererenrenieseeseeeeseesessesseneens 4
Secretary of Labor v. Waukesha Lime & Stone Co.,
3 FMSHRC 1702 (1981) ..cueevererrrenreenreereeesreesresseseseenes 5,12
Secretary of Labor ex rel. Wayne v. Consolidation
Coal Co., 11 FMSHRC 483 (1989).....cccecerrrerurenrrereeereenes 22
Thunder Basin Coal Co. v. Reich, 510 U.S. 200 (1994) ...2, 5
United States v. Caceres, 440 U.S. 741 (1979) ....oevvevvevurnen. 21
United States v. Gibson,
409 F.3d 325 (6th Cir. 2005) ....c.coeverrererrererreenrererreenseresseens 4
Virginia v. Moore, 553 U.S. 164 (2008) ......cceveveeverrerrerennans 19
Constitution, statutes, regulations, and rule:
U.S. Const.:
Amend. IV ...t passim
AMENA. V..o 15
Federal Mine Safety and Health Act of 1977,
30 U.S.C. 801 €F SEQ. .crvrrerrrrerreerreerrererrersrresseressesesseesseessenens 2
30 U.S.C. BOL(Z) cveververerreerrererrertrrereeresessessssesseessssesseessenens 2
30 U.S.C. 802(A) cveurrrererrererrererrererrereeresesesseesseessesessessssenens 2
30 U.S.C. 811(A) cveververerrererreenreerreesresesseseeseseesesseseseens 2,11
30 U.S.C. 813(8) veeverrereeineeeeeeeeeeeesneeeseesseesseesseens passim
30 U.S.C. 813(F).ceueieereeiereeirrernreeerneeeseeessaeessseeesnee passim
30 U.S.C. 8I3() cveerrererrererrererrererresesresesressesessesessesessenes 2,17
30 U.S.C. 8L3(1) coverrrrerrrrerurrerrrerreenreesseseesestssessesessesessenens 17
B0 U.S.C. 814ttt esesesssestesesseassesassesens 2
30 U.S.C. 814(A) cveuervererreirreerreirreneeeseeesesesteesseesseessenens 3



\Y

Statutes, regulations, and rules—Continued: Page
30 U.S.C. 814(D) .cverrerrerrerrereereereeresrereereeeeeeeeseeseeseesens 5,12

B0 U.S.C. BL5.iereeircrentecreteerrcrerreressessressesseessessessnenss 3

30 U.S.C. 815(Q) ceverrerrrererreirireerrerrenrreressessressesseessessesssenss 3

30 U.S.C. 816(A)(1).evererrerrereereererrerrerervereeeseseeseeseesens 3,23

B0 U.S.C. 8L8..eeeeerrcrereercteercterrerestessressesseessesseesnenns 8

30 U.S.C. 818(Q) cevvveverrerereerrrrererreesrneeeseeessseessseeesnee passim

30 U.S.C. 818(a)(1)(A)-(D) vevvererrerrereereerererereeeeereesenne 12

30 U.S.C. 818(A)(1)(C) curevrrrrirecrrererrerereererresseeresseesnenns 8

30 U.S.C. 820..cuiuiieirecrrcrerirerenterrerenteesressesseesesseessenns 2,3

30 U.S.C. 820() .cuverrerrereerrereereererrerrereereereesessesseseeseesens 5,12

30 U.S.C. 820(D) cuververrrerrerrerrrerenreirenreerrevesreesressessrennes 5,12

30 U.S.C. 820(E) .cuverrerrereerrereereererresrereerveeesessesseseeseesens 4,11

30 U.S.C. 823(A)(L) vevvrererrrrrrireerrerenrrerereeressesseesnesseeseenns 3

30 U.S.C. 823(A)(2) veereererrerrerrererrereereereeseeserreserseseeseeseesenne 3

30 U.S.C. 823(M)(2)(B) ceveerrerrirrerrererrrerenreerenreesressessrennes 24

29 C.F.R.:

Section 2700.20 .......cvevvevrererirrerenreerenreerressesseeressessrennes 3
Section 2700.21 ......ccvevveveerrerreerereesreerenreeeerseeseesesseessenees 3
Section 2700.25 ......oovevvevrerreneirerenreerereeressesseeressessrennes 3
Section 2700.26 .......ceeevevrerrereerrerreereerenreeeereesseessersesssenees 3
Section 2700.27 ...ceeevevvivrerenreirereneeresseerressesseesessesssenses 3
Section 2700.28 .......cvevveererrerreererreeeerenreeeereeeseesesseessenees 3
Section 2700.30 ....c.eeveveevrerreniirerenreerenreeressesseeressessrennes 3
Sections 2700.50-.69 ......ceevverreerrereeeeerenreeeereeneereenseeseenees 3
Section 2700.69(d)......ocvevueeneiieiieeeeeeeeeerreesreeeeeeeeerens 24
Section 2700.70 ....c.ecvevreeeerrerreerereeseererreeeerseeseesesseessenees 3

30 C.F.R. 56.14207 ....ocuieeereeeeererenrecrcreerevesseeseessessrenees 6,12

SUP. Ot R 10 woeeeeeeeeeeeeeemeeemmeemmmemesessesssseessesssseesssesseseseeseseeeeeees 23



VI

Miscellaneous: Page

MSHA, Dept. of Labor:
Program Policy Manual (Nov. 2013),
https://20.usa.gov/XGAVV .....coevvvvvevircirenenennennee 21,22

Section 103(f) of the Fed. Mine Safety and
Health Act of 1977, 43 Fed. Reg. 17,546
(APL. 25, 19T8) c.eveverererrereenieesreesseeseeessesessesasseens 22

S. Rep. No. 181, 95th Cong., 1st Sess. (1977)..ccceverveererennene 4



In the Supreme Court of the United States

No. 19-1352
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OPINIONS BELOW

The opinion of the court of appeals (Pet. App. 1-14)
is reported at 946 F.3d 584. The decision of the Federal
Mine Safety and Health Review Commission declining
to review the decision of the administrative law judge
(Pet. App. 45-46) is unreported. The decision of the ad-
ministrative law judge (Pet. App. 15-44) is reported at
40 FMSHRC 1267.

JURISDICTION

The judgment of the court of appeals was entered on
January 7, 2020. On March 19, 2020, the Court ex-
tended the time within which to file any petition for a
writ of certiorari due on or after that date to 150 days
from the date of the lower-court judgment, order deny-
ing discretionary review, or order denying a timely pe-
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tition for rehearing. The effect of that order was to ex-
tend the deadline for filing a petition for a writ of certi-
orariin this case to June 5, 2020. The petition for a writ
of certiorari was filed on June 4, 2020. This Court’s ju-
risdiction is invoked under 28 U.S.C. 1254(1).

STATEMENT

1. In response to decades of illnesses, injuries, and
deaths in mines, Congress enacted the Federal Mine
Safety and Health Act of 1977 (Mine Act or Act),
30 U.S.C. 801 et seq., to protect the health and safety of
the Nation’s miners. 30 U.S.C. 801(g); see Thunder Ba-
sin Coal Co. v. Reich, 510 U.S. 200, 202 (1994). The
Mine Act authorizes the Secretary of Labor, acting
through the Mine Safety and Health Administration
(MSHA), to promulgate mandatory health and safety
standards with which mine operators must comply.
30 U.S.C. 811(a); see 30 U.S.C. 814. The Act defines an
“‘operator’” to include a person who owns or operates a
mine as well as “any independent contractor performing
services * * * at such mine.” 30 U.S.C. 802(d). An op-
erator who violates an applicable health or safety stand-
ard faces civil monetary penalties, and, in the case of a
willful violation, criminal penalties. 30 U.S.C. 820.

The Mine Act authorizes and requires MSHA to
“make frequent inspections and investigations” of
mines to assess an operator’s compliance with applica-
ble health and safety standards. 30 U.S.C. 813(a). Sec-
tion 813(a) specifies that MSHA must inspect each sur-
face mine in its entirety at least twice each year, and
each underground mine in its entirety at least four
times each year, to ensure that mine operators are com-
plying with the Mine Act and with mandatory stand-
ards. 30 U.S.C. 813(a).
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If an MSHA inspector conducting an inspection finds
a violation, the inspector will issue a citation. 30 U.S.C.
814(a). MSHA then will issue to the operator a pro-
posed penalty assessment specifying the violation and
the penalty. 30 U.S.C. 815, 820; 29 C.F.R. 2700.25. If
the operator timely contests the citation, the penalty, or
both, see 29 C.F.R. 2700.20, .21, .26, MSHA must file a
petition for assessment of the penalty with the Federal
Mine Safety and Health Review Commission (Commis-
sion), an independent adjudicatory agency, 29 C.F.R.
2700.28; see 30 U.S.C. 823(d)(1). A Commission admin-
istrative law judge (ALJ) will then conduct a hearing,
adjudicate the alleged violation, and determine the pen-
alty amount. 30 U.S.C. 823(d)(1); 29 C.F.R. 2700.28, .30,
.50-.69.

The Commission in its discretion may review the
ALJ’s decision, either upon a petition for review or sua
sponte. 30 U.S.C. 823(d)(2); 29 C.F.R. 2700.70. If the
Commission does not elect to review a decision, the
ALJ’s decision becomes the final decision of the Com-
mission. 30 U.S.C. 823(d)(1). A person aggrieved by a
decision of the Commission may obtain judicial review
by filing a petition for review in either the D.C. Circuit
or in the court of appeals in the circuit where the viola-
tion occurred. 30 U.S.C. 816(a)(1). If a mine operator
elects not to contest MSHA’s proposed penalty assess-
ment, that proposed penalty assessment becomes the fi-
nal order of the Commission and is not subject to fur-
ther review. 30 U.S.C. 815(a); 29 C.F.R. 2700.27.

2. To facilitate mine inspections, the Act grants
MSHA inspectors “a right of entry to, upon, or through
any” mine. 30 U.S.C. 813(a); see Donovan v. Dewey,
452 U.S. 594, 596 (1981) (Section 813(a) “authorizes
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warrantless inspections”). And the Act generally re-
quires that MSHA’s inspections be unannounced.
30 U.S.C. 813(a). With limited exceptions, Section 813(a)
provides that “no advance notice of an inspection shall
be provided to any person.” Ibid. The Act makes a vi-
olation of that prohibition on providing advance notice a
criminal offense punishable by a fine, imprisonment, or
both. See 30 U.S.C. 820(e); see also Unaited States v.
Gibson, 409 F.3d 325, 333-334 (6th Cir. 2005) (discuss-
ing mining company officials’ convictions under Section
820(e)); Secretary of Labor v. Topper Coal Co., Inc.,
20 FMSHRC 344, 348-349 (1998) (approving civil penal-
ties for such violations).

Unannounced, warrantless inspections are crucial to
the enforcement of the Mine Act. See Dewey, 452 U.S.
at 602-604. As Congress recognized, “in view of the no-
torious ease with which many safety or health hazards
may be concealed if advance warning of inspection is ob-
tained, a warrant requirement would seriously undercut
this Act’s objectives.” S. Rep. No. 181, 95th Cong., 1st
Sess. 27 (1977). Instead, “[i]n order to comply with Con-
gress’ directives, MSHA must conduct inspections that
reflect the normal day-to-day working conditions of the
mine,” and “[s]Juch meaningful inspections cannot occur
when the mine environment is altered by advance notice
of an inspection.” Secretary of Labor v. KenAmerican
Res., Inc., 42 FMSHRC 1, 7 (2020).

MSHA has a variety of mechanisms at its disposal to
prevent mine operators from impeding inspections. “If
a mine operator refuses to allow a warrantless inspec-
tion,” MSHA may “institute a civil action to obtain in-
junctive or other appropriate relief.” Dewey, 452 U.S.
at 596-597; see id. at 604-605; 30 U.S.C. 818(a). In addi-
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tion, MSHA may issue a citation to the operator and as-
sess daily civil penalties until the operator complies,
see 30 U.S.C. 820(a) and (b); Secretary of Labor v.
Waukesha Lime & Stone Co., 3 FMSHRC 1702, 1704
(1981), or order that miners be withdrawn from the mine
(effectively shutting down the mine), see 30 U.S.C. 814(b).

Although the Mine Act does not permit a mine oper-
ator to refuse an inspection or to learn of an inspection
in advance, it does authorize the operator to have a rep-
resentative be present for the inspection, conferring
what are commonly known as “walkaround” rights, Pet.
App. 7; see 30 U.S.C. 813(f); Thunder Basin, 510 U.S.
at 203. Section 813(f) provides that, “[s]ubject to regu-
lations issued by the Secretary,” both “a representative
of the operator and a representative authorized by his
miners shall be given an opportunity to accompany” the
MSHA inspector “during the physical inspection of any
coal or other mine * ** for the purpose of aiding such
inspection and to participate in pre- or post-inspection
conferences held at the mine.” 30 U.S.C. 813(f). Section
813(f) further states, however, that “[clJompliance with
th[at] subsection shall not be a jurisdictional prerequi-
site to the enforcement of any provision of this chapter.”
Ibid.

3. a. Petitioner is a contractor that rents pumps for
use in mines and provides pump maintenance. Pet. App.
3. On February 8, 2017, one of petitioner’s employees,
Jaime Tejeda, drove to a quarry in California operated
by Lhoist North America of Arizona, Inc., to perform
maintenance on a pump that he had previously installed.
Id. at 3, 18. Tejeda parked his truck outside the mine
office and entered the office to sign in. 7b1d.

Meanwhile, an MSHA inspector was waiting in the
same parking lot to meet mine representatives to begin
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the second day of an ongoing inspection. Pet. App. 3.
The inspector saw Tejeda’s truck rock back and forth as
Tejeda parked, and the inspector suspected that Tejeda
had not set the parking brake, in violation of an MSHA
safety standard. Ibid.; see 30 C.F.R. 56.14207 (“Mobile
equipment shall not be left unattended unless the con-
trols are placed in the park position and the parking
brake, if provided, is set.”). While Tejeda was in the
mine office, the inspector approached the truck to check
whether the parking brake had been set. Pet. App. 3.
When the inspector could not see the brake clearly
through the window, he opened the truck’s door and
found that the parking brake was not set. Ibid.

Tejeda returned to the parking lot from the mine of-
fice as the inspector was photographing the unengaged
parking brake. Pet. App. 3. The two spoke briefly, and
the inspector issued a citation alleging a violation of
30 C.F.R. 56.14207. Pet. App. 3. MSHA proposed a
penalty of $116 for the violation. Id. at 16.

b. Petitioner contested the citation on multiple
grounds, and MSHA petitioned the Commission for as-
sessment of the proposed $116 penalty. Pet. App. 3,
20-21. Following an evidentiary hearing, :d. at 16, a
Commission ALJ affirmed the citation, id. at 15-44. As
relevant here, the ALJ rejected petitioner’s contentions
that the MSHA inspector had violated petitioner’s stat-
utory “walkaround” rights under 30 U.S.C. 813(f), as
well as the Fourth Amendment, when he began to in-
spect Tejeda’s truck before Tejeda had returned from
the mine office. Pet. App. 29-39. The Commission de-
clined to review the ALJ’s decision, which accordingly
became the final decision of the Commission. Id. at
45-46.
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4. The court of appeals denied petitioner’s petition
for review. Pet. App. 1-14. As relevant here, the court
determined that the MSHA inspector had not violated
petitioner’s statutory walkaround rights under Section
813(f) or the Fourth Amendment. Id. at 7-14.

a. The court of appeals observed that, by Section
813(f)’s terms, “the walkaround right is extended ‘for
the purpose of aiding [the] inspection.”” Pet. App. 7
(brackets in original). The court explained that “the
provision gives an operator a chance to provide infor-
mation that might be mitigating or material—to argue,
for instance, that the brake was in fact set, or that the
inspector had misunderstood how it worked.” Id. at 7-8.
And here, the court determined, petitioner “was not de-
nied that chance because Tejeda returned while the con-
dition of the brake was still plain to see and had an op-
portunity to say whatever he wanted to the inspector.”
Id. at 8. The court noted that petitioner had “point[ed]
to nothing that it would have done differently if its em-
ployee had been present before the door was opened—
other than refuse the inspection entirely.” Ibid.

The court of appeals rejected petitioner’s contention
that the Mine Act granted petitioner a “‘right to re-
fuse’” the inspection. Pet. App. 8. The court explained
that petitioner’s contention contradicts Section 813(a)
of the Act, which “grants the Secretary a ‘right of entry
to, upon, or through’” any mine. [Ibid. (quoting
30 U.S.C. 813(a)). The court noted that it had previ-
ously held that “refusal to admit an authorized repre-
sentative into a facility for purposes of conducting an
inspection” therefore “is a violation of the Act.” Ibid.
(quoting Donovan v. Carolina Stalite Co., 734 F.2d
1547, 1549 n.2 (D.C. Cir. 1984)) (brackets omitted). The
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court also found petitioner’s contention to be incon-
sistent with the Act’s prohibition on providing advance
notice of inspections. See ibitd. “It is hard to under-
stand,” the court explained, “what good that [prohibi-
tion] would do if any operator could delay a surprise in-
spection by blocking it without penalty.” Ibid.

The court of appeals also rejected petitioner’s con-
tention that the language of 30 U.S.C. 818 authorizing
MSHA to bring suit when a mine operator “refuses to
admit [the Secretary’s] representatives” confers a right
to refuse an inspection. Pet. App. 9 (quoting 30 U.S.C.
818(a)(1)(C)) (brackets in original); see id. at 8-9. The
court explained that Section 818 “limits the Secretary’s
remedies when a mine operator refuses entry in contra-
vention of the Act”: specifically, it “‘prohibits forcible
entries, and instead requires the Secretary, when re-
fused entry onto a mining facility, to file a civil action in
federal court to obtain an injunction against future re-
fusals.”” Id. at 9 (quoting Dewey, 452 U.S. at 604). The
court found that the statutory prohibition on forcible
entry by an MSHA inspector when an operator has re-
fused entry “has no application in a case like this one,
where there never was such a refusal.” Ibid.

The court of appeals further determined that, “[e]ven
if there had been a violation of [petitioner’s] walkaround
rights,” such a violation would not “warrant[ ] vacatur”
of the citation “or suppression” of evidence the inspec-
tor acquired inspecting Tejeda’s truck. Pet. App. 10;
see id. at 10-11. The court noted that the Mine Act’s
text does not “state the consequences of violating [Sec-
tion 813(f)’s] walkaround right” apart from stating,
“somewhat cryptically, that ‘compliance with this sub-
section shall not be a jurisdictional prerequisite to the
enforcement of any provision of this chapter.”” Id. at 10
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(quoting 30 U.S.C. 813(f)) (brackets omitted). “What-
ever the ‘not a jurisdictional prerequisite to enforce-
ment’ language means,” the court determined, “it must
at least mean that a harmless violation does not pre-
clude enforcement.” Ibid. The court noted that, like
other circuits, it had construed a “substantially identical
walkaround right” in another statute to require a party
asserting a violation of that right to “show ‘prejudice it
suffered as a result of not being represented during the
inspection.”” Ibid. (quoting Frank Lill & Son, Inc. v.
Secretary of Labor, 362 F.3d 840, 846 (D.C. Cir. 2004)).
Because petitioner “suggest[ed] nothing that it would
have done differently if its employee had been present
the moment the inspector opened the truck’s door”—
other than “refuse entry,” which the Act does not permit
—the court concluded that any violation was harmless
and did not warrant vacatur or suppression. Id. at
10-11.

b. The court of appeals also rejected petitioner’s
contention that the warrantless inspection of Tejeda’s
truck violated the Fourth Amendment on the ground
that petitioner “was not afforded an opportunity for
precompliance review.” Pet. App. 11; see ud. at 11-14.
The court disagreed with petitioner’s assertion that this
Court’s decision in Dewey, which “upheld the Mine Act
against a Fourth Amendment challenge,” supports a
precompliance-review requirement. Id. at 11. The
court of appeals observed that “th[is] Court did not hold
[in Dewey], nor has it ever held, that precompliance re-
view is necessary for the constitutionality of warrant-
less administrative searches in a closely regulated in-
dustry like mining.” 7b1d.
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The court of appeals explained that “Dewey state[d]
the test for the constitutionality of a warrantless inspec-
tion program in such an industry” as follows:

there must be a “substantial federal interest” that
informs the regulatory scheme; Congress must have
reasonably determined “that a system of warrantless
inspections was necessary if the law is to be properly
enforced and inspection made effective”; and the in-
spection program, “in terms of the certainty and reg-
ularity of its application,” must “provide a constitu-
tionally adequate substitute for a warrant.”

Pet. App. 11-12 (quoting Dewey, 452 U.S. at 602-603)
(brackets omitted). The court noted that “Dewey held
that the Mine Act satisfied all of th[ose] elements” and
that neither Dewey’s statement of the test nor the Mine
Act itself contains a “requirement of precompliance re-
view.” Id. at 12.

The court of appeals rejected petitioner’s argument
that Dewey’s discussion of Section 818(a)—the provi-
sion authorizing MSHA to bring suit against an opera-
tor who refuses an inspection—showed that this Court
viewed precompliance review as constitutionally re-
quired. Pet. App. 13. Petitioner relied on a passage of
Dewey in which the Court, citing Section 818(a), ob-
served that “[t]he Mine Act provides a specific mecha-
nism for accommodating any special privacy concerns
that a specific operator might have” by “prohibit[ing] for-
cible entries, and instead requir[ing] the Secretary, when
refused entry onto a mining facility, to file a civil action
... to obtain an injunction against future refusals.” 1bid.
(quoting Dewey, 452 U.S. at 604) (brackets omitted). The
court of appeals expressed uncertainty as to whether that
passage “[wals part of [Dewey’s] Fourth Amendment
analysis, or simply a description of an additional—but not
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constitutionally required—protection afforded by the
Mine Act.” Ibid. The court noted that this Court’s sub-
sequent decisions have not “include[d] anything like it
in their descriptions of what is necessary to provide a
constitutionally adequate substitute for a warrant in a
closely regulated industry.” Ibid.; see id. at 13 n.7. But
the court of appeals found it unnecessary to resolve that
issue because the court held that, even assuming that
Section 818(a) embodies a constitutional requirement,
that provision “does not create a freestanding right of
refusal” and “has no application here because [MSHA’s]
inspector was not refused entry.” Id. at 14.

ARGUMENT

Petitioner contends (Pet. i, 11) that the MSHA in-
spector violated petitioner’s Fourth Amendment and
due-process rights by beginning an inspection of a com-
pany truck when no representative of petitioner was
present. The court of appeals correctly rejected peti-
tioner’s contentions, and its decision does not conflict
with any decision of this Court or of another court of
appeals. Further review is not warranted.

1. a. The Mine Act requires mine operators—including
independent contractors providing services at a mine—
to comply with health and safety standards promulgated
by MSHA. 30 U.S.C. 811(a). To ensure compliance with
those standards, the Act authorizes and requires MSHA
to conduct regular, warrantless inspections of mines to
ascertain compliance with health and safety standards.
30 U.S.C. 813(a); see Donovan v. Dewey, 452 U.S. 594,
596 (1981). The Act generally requires that such inspec-
tions be unannounced, and it imposes civil and criminal
penalties for providing advance notice of an inspection
to any person. 30 U.S.C. 813(a), 820(e).
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The Mine Act does not authorize a mine operator to
refuse an inspection. To the contrary, because the Act
expressly authorizes inspection, “refusal to admit” an
inspector “is a violation of the Act.” Donovan v. Caro-
lina Stalite Co., 734 F.2d 1547, 1549 n.2 (D.C. Cir. 1984)
(brackets omitted). If an operator nevertheless refuses
an inspection, the Act authorizes MSHA to bring suit
seeking a court order compelling compliance. 30 U.S.C.
818(a)(1)(A)-(D). MSHA may also take other action
against the operator, including proposing civil penalties
and ordering that miners be withdrawn from the mine,
effectively shutting it down. See 30 U.S.C. 814(b),
820(a) and (b); Secretary of Labor v. Waukesha Lime &
Stone Co., 3 FMSHRC 1702, 1704 (1981).

Although the Mine Act does not allow mine operators
to have advance notice of an inspection or to refuse an un-
announced inspection, it does direct MSHA to afford a
representative of the mine operator (and a representative
of the miners) “an opportunity to accompany” the MSHA
inspector “during the physical inspection of” the mine.
30 U.S.C. 813(f). Section 813(f) directs MSHA to provide
that opportunity, commonly known as a “walkaround”
right, Pet. App. 7, “for the purpose of aiding such inspec-
tion and to participate in pre- or post-inspection confer-
ences held at the mine.” 30 U.S.C. 813(f). “[T]he provi-
sion” thus “gives an operator a chance to provide infor-
mation that might be mitigating or material” to the in-
spection. Pet. App. 7. For example, where (as here) an
MSHA inspector is examining whether a vehicle’s parking
brake is set, as required by MSHA’s standards, 30 C.F.R.
56.14207, the walkaround right ensures that an operator’s
representative is able to explain “that the brake [i]s in fact
set, or that the inspector ha[s] misunderstood how it
work[s],” Pet. App. 7-8.
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b. The court of appeals correctly determined that the
MSHA inspector in this case did not violate petitioner’s
walkaround rights under Section 813(f). Pet. App. 7-9.
Petitioner’s representative—its employee, Tejeda, who
had parked the company truck that the inspector found
to be parked in violation of MSHA'’s safety standards—
was present during the final portion of the inspection.
Id. at 3, 8. Tejeda was absent when the inspector began
examining the truck and opened the truck door to de-
termine whether the parking brake was set. Ibid. But
Tejeda “returned” while the inspector was “photo-
graphing the brake”—“while the condition of the brake
was still plain to see”—and “had an opportunity to say
whatever he wanted to the inspector.” Ibid.

As the court of appeals observed, petitioner has
“point[ed] to nothing that it would have done differently
if its employee had been present before the door was
opened—other than refuse the inspection entirely,”
which the court correctly held petitioner had no legal
right to do. Pet. App. 8. To the contrary, by expressly
granting the Secretary or his delegate a “right of entry
to, upon, or through any” covered mine, 30 U.S.C.
813(a), the Act makes clear that an operator does not
have a legal right to refuse an inspection. See Pet. App.
8 (“[R]efusal to admit an authorized representative into
a facility for purposes of conducting an inspection”
therefore “is a violation of the Act.” (quoting Carolina
Stalite, 734 F.2d at 1549 n.2)). Construing the Act to
confer a right to refuse inspections would also seriously
undermine Section 813(a)’s prohibition on providing ad-
vance notice of an inspection to an operator. As the
court of appeals explained, “[i]t is hard to understand
what good that provision would do if any operator could
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delay a surprise inspection by blocking it without pen-
alty.” Ibid.

The court of appeals also correctly rejected peti-
tioner’s contention that a right to refuse inspection can
be inferred from Section 818(a), which authorizes
MSHA to seek (inter alia) a court order compelling
compliance by a mine operator who has refused an in-
spection. Pet. App. 8-9. As the court explained, Section
818(a) merely “limits the Secretary’s remedies when a
mine operator refuses entry in contravention of the
Act.” Id. at 9. Because petitioner did not refuse an in-
spection in this case, the procedure that Section 818(a)
establishes is not implicated. Ibid.

Moreover, even if the MSHA inspector had violated
Section 813(f), the court of appeals also correctly deter-
mined that any violation would not warrant vacating the
citation the inspector issued—the basis for the $116
penalty the Commission assessed—or exclusion of evi-
dence derived from the inspection. Pet. App. 10-11.
Nothing in the Act requires vacatur or suppression in
the event the Commission finds that an MSHA inspec-
tor failed to comply with Section 813(f). Indeed, Section
813(f) itself states that “[c]Jompliance with th[at] subsec-
tion shall not be a jurisdictional prerequisite to the en-
forcement of any provision of” the Act. 30 U.S.C. 813(f).
As the court explained, that language “at least mean[s]
that a harmless violation does not preclude enforce-
ment.” Pet. App. 10. Because petitioner has not estab-
lished any prejudice it suffered from the purported vio-
lation of Section 813(f), the asserted violation provides
no basis to disturb the citation or the Commission’s as-
sessment of a $116 penalty based on it. Id. at 10-11.

2. In this Court, petitioner does not appear to seek
review of the court of appeals’ interpretation of the
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Mine Act or of its conclusion that the inspection of
Tejeda’s truck did not violate the Act. Instead, peti-
tioner urges the Court (Pet. i) to grant review to decide
two constitutional questions: whether it “violates the
Fourth Amendment” or “the Due Process Clause” of
the Fifth Amendment “for an MSHA inspector arbitrar-
ily to refuse a mine operator an opportunity to accom-
pany the inspector on his investigation of that opera-
tor’s property.” See Pet. 11-24. Those questions do not
warrant further review.

a. As a threshold matter, this case does not present
any question of the constitutional implications of an
MSHA inspector’s “arbitrar[y] * * * refus[al]” (Pet. i)
to allow a mine operator’s representative to accompany
the inspector during an inspection. As the court of ap-
peals determined, petitioner “was not denied” the op-
portunity that Section 813(f) affords. Pet. App. 8. Pe-
titioner’s representative was present for the final por-
tion of the inspection and had the opportunity to “aid[]
[the] inspection and to participate in” discussions with
the inspector. 30 U.S.C. 813(f); see Pet. App. 8.
Through its employee, Tejeda, petitioner had the
“chance to provide information that might be mitigating
or material,” and “to say whatever he wanted to the in-
spector.” Pet. App. 7-8. The central premise of both
constitutional questions petitioner presents—that peti-
tioner was denied its walkaround rights—therefore is
mistaken.

At a minimum, this case is an unsuitable vehicle to
address any potential constitutional implications of a
failure to comply with Section 813(f). The Court would
have no occasion to consider such implications unless
the Court first reviewed and reversed the court of ap-
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peals’ antecedent determination that no such failure oc-
curred here. Petitioner has not sought review of that
determination, and that case-specific, factbound conclu-
sion would not warrant plenary review in any event.

b. Petitioner’s constitutional objections also fail on
their own terms.

i. The court of appeals correctly held that the in-
spection in this case did not violate the Fourth Amend-
ment. Pet. App. 11-14. As the court observed (id. at
11-12), this Court in Dewey rejected a Fourth Amend-
ment challenge to the Mine Act’s framework authoriz-
ing warrantless, unannounced inspections. 452 U.S. at
602 (“[W]e conclude that the warrantless inspections re-
quired by the Mine Safety and Health Act do not offend
the Fourth Amendment.”); see id. at 602-605. The
Court explained that the regulatory scheme furthers “a
substantial federal interest” in “improving the health
and safety conditions in the Nation’s underground and
surface mines”; that Congress “reasonably deter-
mine[d] * * * that a system of warrantless inspections
was necessary ‘if the law is to be properly enforced and
inspection made effective’”; and that the Mine Act’s
framework, “in terms of the certainty and regularity of
its application, provides a constitutionally adequate
substitute for a warrant.” Id. at 602-603 (citation omit-
ted).

In concluding that the Mine Act provides a constitu-
tionally adequate substitute for a warrant, the Dewey
Court explained that the Act “applies to industrial ac-
tivity with a notorious history of serious accidents and
unhealthful working conditions” and “is specifically tai-
lored to address those concerns.” 452 U.S. at 603. The
Court further explained that the “the regulation of
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mines [the Act] imposes is sufficiently pervasive and de-
fined that the owner of such a facility cannot help but be
aware that he will be subject to effective inspection.”
Ibid. (citation and internal quotation marks omitted).
In particular, the Court pointed to the frequency and
regularity of inspections required by the Act for various
types of mines, as well as the Act’s provisions requiring
follow-up inspections of mines previously found to vio-
late the Act and immediate inspections in response to a
complaint asserting a violation or imminent danger.
See 1d. at 604 (discussing 30 U.S.C. 813(a), (g), and (i)).
The Court also observed that, if “a specific mine opera-
tor” has “special privacy concerns” and refuses MSHA
entry, MSHA cannot forcibly enter the operator’s mine
but must instead obtain an injunction in federal district
court against future refusals. Id. at 604-605 (discussing
30 U.S.C. 818(a)). Taken together, the Court deter-
mined, those provisions put operators on notice that
they will be regularly inspected, inform operators what
mandatory standards they must meet, limit MSHA’s
discretion about “what facilities to search and what vio-
lations to search for,” and accommodate any special pri-
vacy interests that an operator might have. Id. at 605.
In the court of appeals, petitioner contended that
Dewey “implie[d] a requirement of precompliance re-
view.” Pet. App. 12. The court correctly rejected that
argument. As the court explained, the Court’s opinion
in Dewey “did not mention a precompliance review re-
quirement.” Ibid. Petitioner relied on Dewey’s discus-
sion of Section 818(a) as prohibiting MSHA from forci-
bly entering a mine to conduect an inspection if the oper-
ator refuses entry and instead requiring MSHA to ob-
tain a court order compelling the operator’s compliance.
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Id. at 12-14. Petitioner argued that the “rights” af-
forded by Section 818(a)—which petitioner contended
include a right “to make a good faith denial of an inspec-
tion” and force MSHA to litigate—were central to
Dewey’s holding and that, if those “rights are denied,”
an inspection violates the Fourth Amendment. Pet.
C.A. Br. 16-17; see Pet. App. 12-14. As the court ex-
plained, however, even assuming arguendo that a fail-
ure by MSHA to respect whatever “rights” (Pet. C.A.
Br. 16) Section 818(a) confers on mine operators would
cause an inspection to violate the Fourth Amendment,
those rights do not include “a freestanding right of re-
fusal.” Pet. App. 14. Section 818(a) provides for MSHA
to seek judicial intervention if an operator refuses an
inspection, which did not oceur here. Ibid.; see pp. 4, 6,
8, 14, supra.

In this Court, petitioner appears to contend (Pet. i,
19-23) that an inspection violates the Fourth Amend-
ment if MSHA fails to afford a mine operator its statu-
tory walkaround rights under Section 813(f). That con-
tention lacks merit. As discussed above, the court of ap-
peals held that MSHA did not violate petitioner’s walk-
around rights in this case. See pp. 7-8, 13-14, supra,
Pet. App. 7-9. In any event, Dewey did not mention Sec-
tion 813(f) or walkaround rights, much less deem com-
pliance with that provision essential for a warrantless
inspection to satisfy the Fourth Amendment. Apart
from Dewey, petitioner identifies no reason why non-
compliance with the Mine Act’s requirements by itself
would render an inspection per se unreasonable under
the Fourth Amendment, and this Court has repeatedly
rejected similar arguments. See, e.g., City of Ontariov.
Quon, 560 U.S. 746, 764 (2010) (rejecting argument that
violation of federal statutory requirements rendered
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search per se unreasonable); Virginia v. Moore,
553 U.S. 164, 168 (2008) (similar as to state law); Cali-
fornia v. Greenwood, 486 U.S. 35, 43 (1988) (same).

Petitioner also appears to suggest (Pet. 23-24) that
MSHA'’s alleged failure to afford petitioner its walk-
around rights was tantamount to forcible entry and that
the decision below “can be read to nullify th[e] prohibi-
tion on forcible entry” following a mine operator’s re-
fusal of an inspection that Dewey derived from Section
818(a). That contention lacks merit. Even if petitioner’s
walkaround rights under Section 813(f) were violated
when the MSHA inspector began his inspection of
Tejeda’s truck before Tejeda returned, that did not con-
stitute forcible entry following a refusal of an inspec-
tion. As the court of appeals found, no refusal occurred.
Pet. App. 9, 14. To the extent petitioner’s contention is
that noncompliance with an operator’s walkaround
rights deprives the operator of a right under the Act to
refuse inspection, that contention lacks merit for the
reasons explained above. See pp. 11-14, supra.

Even if petitioner were correct that the inspection in
this case violated the Fourth Amendment, that conclu-
sion would not provide a basis for disturbing the deci-
sion below upholding the citation and $116 penalty
MSHA issued to petitioner unless petitioner also estab-
lishes that suppression of evidence uncovered during
the inspection is required. “Suppression of evidence
* #* has always been [this Court’s] last resort, not [its]
first impulse,” in light of the “‘substantial social costs’”
that suppression “generates.” Hudson v. Michigan,
547 U.S. 586, 591 (2006) (citation omitted). The rule ap-
plies “only ‘where its remedial objectives are thought
most efficaciously served’—that is, ‘where its deter-
rence benefits outweigh its “substantial social costs.”’”
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Ibid. (citations omitted). Suppression does not apply,
for example, where a Fourth Amendment violation re-
sults from a reasonable mistake of law or fact. See
Heien v. North Carolina, 574 U.S. 54, 57, 60-67 (2014).

If a violation of the Fourth Amendment had oc-
curred, it is far from clear whether suppression of evi-
dence obtained during the inspection of Tejeda’s truck
before Tejeda returned to the parking lot would have
been appropriate in the proceedings before the ALJ in
the circumstances of this case. The court of appeals did
not reach that issue in light of its conclusion that the
inspection did not violate the Fourth Amendment, and
petitioner has not sought review of that issue in this
Court. At a minimum, the prospect that the Fourth
Amendment question petitioner presents may have no
effect on the ultimate outcome of the case provides an
additional reason why this case would be a poor vehicle
for further review.

ii. Petitioner additionally contends (Pet. i) that its
due-process rights were violated by the MSHA inspec-
tor’s “refus[al]” to allow petitioner the “opportunity to
accompany the inspector on his investigation of [peti-
tioner’s] property.” See Pet. 11. But petitioner ad-
vances no argument as to why due-process principles
would require MSHA to afford walkaround rights to
mine operators at all—let alone why they would call into
question the procedure the inspector followed in this
case, where no citation was issued until Tejeda returned
and had an opportunity to discuss with the inspector the
state of his parking brake or any other issue.

Instead, petitioner’s due-process argument appears
to be a repackaging of its contention in the court of ap-
peals that the MSHA inspector failed to comply with the
Mine Act’s walkaround provision. See Pet. 9-11, 22. In
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the court of appeals, petitioner expressly framed its
due-process argument in those terms. See Pet. C.A. Br.
27-28 (arguing that “the arbitrary denial of Mine Act
rights is a due process violation”). Because the court
correctly rejected petitioner’s statutory argument, pe-
titioner’s reframing of that argument in due-process
terms is necessarily unavailing as well.

Petitioner also suggests that the inspection here did
not comply with MSHA’s own policies. Pet. 6, 9-11, 23
(citing MSHA, Dep’t of Labor, Program Policy Manual
(Nov. 2013) (Manual), https://go.usa.gov/xG4vV). Even
if the inspector failed to comply with those polices in
this case, however, it would not follow that the inspec-
tion violated petitioner’s due-process rights. See, e.g.,
United States v. Caceres, 440 U.S. 741, 749-757 (1979)
(holding that federal agents’ monitoring and recording
of a defendant’s conversations in violation of federal
regulations did not violate due process and did not war-
rant suppression at trial of the evidence obtained). The
Manual “does not prescribe rules of law and is not bind-
ing on the Secretary.” Secretary of Labor v. Revelation
Energy, LLC, 35 FMSHRC 3333, 3339 n.7 (2013); see
also Brock v. Cathedral Bluffs Shale Oil Co., 796 F.2d
533, 536-539 (D.C. Cir. 1986) (Scalia, J.) (explaining
that, although “an agency must adhere to its own regu-
lations, * * * it need not adhere to mere ‘general state-
ments of policy,”” and concluding that Secretary of La-
bor’s “enforcement policy” for Mine Act matters was
not “a ‘binding norm’ to which the Secretary was re-
quired to adhere” (brackets and citations omitted)). Pe-
titioner does not explain why noncompliance with
MSHA’s Manual would give rise to a due-process viola-
tion in these circumstances.
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In any event, petitioner’s contention that the MSHA
inspector did not comply with the Manual lacks merit. As
petitioner notes (Pet. 6,9, 11), the Manual does state that
inspectors should make “every reasonable effort” to pro-
vide walkaround rights. I Manual 14 (“[E]very reasona-
ble effort is to be made to provide both parties with an
opportunity to participate in the physical inspection of
the mine and in all pre-inspection and post-inspection
conferences.”). The Manual, however, does not state
that the procedure followed here—beginning an inspec-
tion of a vehicle’s parking brake while an operator’s rep-
resentative is absent, but completing the inspection and
issuing a citation only after the operator’s representa-
tive returns—is impermissible. Moreover, as the Man-
ual recognizes, inspectors have discretion to determine
how to accommodate walkaround rights in particular
circumstances. See id. at 14-15; Secretary of Labor ex
rel. Wayne v. Consolidation Coal Co., 11 FMSHRC 483,
489 (1989).

That discretion is essential to enable inspectors to
perform their primary duty: to inspect mines, without
delay, to protect miners’ safety and health. As MSHA
observed decades ago, “[c]onsiderable discretion must
be vested in inspectors in dealing with the different sit-
uations that can occur during an inspection.” MSHA,
Dep’t of Labor, Section 103(f) of the Fed. Mine Safety
and Health Act of 1977, 43 Fed. Reg. 17,546, 17,546
(Apr. 25, 1978). “While every reasonable effort will be
made in a given situation to provide opportunity for full
participation in an inspection * * * it must be borne in
mind that the inspection itself always takes prece-
dence.” Ibid. Apart from its statutory arguments,
which lack merit for the reasons explained above, peti-
tioner does not identify any basis for concluding that the
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MSHA inspector in this case abused the discretion the
Manual accords. That case-specific question, which the
court of appeals did not address, would not warrant re-
view in any event.

3. Petitioner does not contend that the decision be-
low conflicts with any decision of another court of ap-
peals. And petitioner does not contend that the absence
of any lower-court conflict results from any impediment
to other courts of appeals’ ability to review such cases.
Although any person aggrieved by a Commission deci-
sion may seek review in the D.C. Circuit, such a person
may alternatively seek review in “the circuit in which
the violation is alleged to have occurred.” 30 U.S.C.
816(a)(1). As petitioner acknowledges (Pet. 23-24 &
n.1), mine operators can and frequently do seek review
in other circuits.

Instead, petitioner asserts (Pet. 11-18) that this
Court’s review is warranted to resolve inconsistency
among the Commission’s administrative decisions ad-
dressing walkaround rights. But any such incon-
sistency would not provide a basis for this Court’s ple-
nary review. See Sup. Ct. R. 10; cf. Buford v. United
States, 532 U.S. 59, 66 (2001) (“Insofar as greater uni-
formity” in Sentencing Guidelines “is necessary, the
[Sentencing] Commission can provide it.” (citing Braa-
ton v. United States, 500 U.S. 344, 347-348 (1991))).

Moreover, petitioner’s assertion of inconsistency with
respect to walkaround rights in the Commission’s deci-
sions is unsupported. Petitioner relies (Pet. 12-15) on the
Commission’s decision in Secretary of Labor v. SCP In-
vestments, LLC, 31 FMSHRC 821 (2009), remanded,
32 FMSHRC 119 (2010) (ALJ). Although the Commis-
sion’s decision produced multiple separate opinions, all
four Commissioners in that case agreed that MSHA
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may take enforcement actions even if an operator does
not receive its walkaround rights. Id. at 831-834 (opin-
ion of Commissioners Young and Cohen); id. at 838
(opinion of Chairman Duffy); ¢d. at 842 (opinion of Com-
missioner Jordan). The Commissioners disagreed only
about the appropriate remedy in the anomalous case
when an operator has not been extended its walkaround
rights. Petitioner has not sought review of that issue in
this Court. The court of appeals’ conclusion that neither
vacatur nor suppression of evidence would be war-
ranted here even if the MSHA inspector violated the
Mine Act provides an additional basis to uphold the
Commission’s decision, not a reason for granting fur-
ther review in this case.

Petitioner also cites (Pet. 15-17) three subsequent
ALJ decisions purportedly illustrating the lack of clear
guidance. Those decisions, however, do not conflict.
Two applied the remedial approach adopted by the two-
member plurality in SCP Investments, see Secretary of
Labor v. SCP Investments, LLC, 32 FMSHRC 119, 130
(2010) (ALJ); Big Ridge, Inc. v. Secretary of Labor,
36 FMSHRC 1677, 1735-1740 (2014) (ALJ), and the
third did not address the remedial issue because the
ALJ found that the operator had an opportunity to ex-
ercise its walkaround rights, Secretary of Labor v. DJB
Welding Corp., 32 FMSHRC 728, 733-734 (2010). More-
over, ALJ decisions do not bind the Commission,
29 C.F.R. 2700.69(d), and the Commission can address
any conflict that may arise by reviewing ALJ decisions
on petitions for review or sua sponte, 30 U.S.C.
823(d)(2)(B). Further review is not warranted.
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CONCLUSION
The petition for a writ of certiorari should be denied.
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