SETTLEMENT AGREEMENT

. . _ :
This Settlement Agreement is entered into thisfggi_ day of
September, 1994, by and among the Uniteé.states of Imerica,
acting through its Department of Justice, the United States
Attorney for the District of ﬁassachusetts, the Office of the
Inspector General of the Unitedlstates'ﬁegartment of Health and
Human Services ("HHS-OIG"), Mary Jane Béckmaﬁ, and Blue Cross and
Blue Shield of Massachusetts, Inc.-¥“BCBSM"), a corporation A
organized and existing under the laws of the Commonﬁealth of
Massachusetts;and having its principal ﬁlace of business in
?oston, Massachusetts (hereinafter joiﬁtly referred to as hthe
partieé?}. | |
PREAMEBLE
A. WHEREAS, BCBSM has contracted with the Health Care

Financing Administration (YHCFA") to be the Medicare Part B
claims administrator for eligible Medicare beneficiaries
obtalnlng Medlcare covered services in the State of Massachusetts'
and the Tri- State Reglon 1nc1ud1ng Maine, New Hampshire, and
Vermont, and has, as a Medlcare Carrler, processed ﬁédlcare Part
B claims submitted to.it by Medicare beneficiaries, their
physicians; or other health care supplier assignees;

B. ﬁHEREAS, on June 16, 1993, Mary Jane BacKkman filed_a
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Cémplaint (the "Complaint®) in.the United States District Court
- for the District of Massachusetts on pehalf of the United States
against BCBSM, United States ex rel. Mary Jane Backman v. Blue
Cross and Blue Shield of‘Massachusettsg'Inc., Civil Action XNo.
93—11321wD§W, alleéing that BCBSM violated the eivil False Claims
Act, 31 U.S.C. §§ 3729-3733; _ '
C. WHEREAS, on May 9, 1994, the United States, pursuant.to
31 U.s8.C. § 3730(b)(4)(A); elected to intervene in United States

ex rel. Mary Jdane Backman V. ?lue Cross & Blue Shield of

‘Massachusetts, Inc.;

D. WHEREAS, on Novembef 16,.1993;1BCBSM submitted éo the
United States a reéort of -its internal review of practices,

" procedures and employee conduct in the Claims and Reviews
Departments of the Medicare B Program of its Goﬁernment Programé
inisibn;' o |

E. WHEREAS, on February 17, 1994, BCBSM submitted to the
United states a supplemental report of its iniernal review of the
Medicare B Program of_ité Go&efnment ?rograms.Division (thé
NOVemﬁer 16, 1993 Internal Review Report and the.February 17,
1294 Supplementsal Internal Review Report are collectivel?
referred to herein as theu"Internal Réview Reports"j;'

F. WHEREAS, the United States alleges-that BCBSM submittéd
or caused to be submitted to the United States claims for payment
under Med;caxe Part B that give rise to liability under the False
Claims Aét,and/ér other statutes or commen law doctrines,
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resulting from the conduct alleged in the Complaint and/or
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described in BCBSM*‘s Internal Revlew Reports,

G. WHEREAS, the United States also alleges that the Unlted
. States reimbursed BCBSM for improperly inflated administrative
costs incurred in the processlng of Medicare Part B clalms,

H. - WHEREAS, BCBSH denies the allegations in the Complalnt
and the allegations by the United States, except as etherwise
. expressly set forth in its InFernal Review Reports;

I, WHEREES, BCBSM and HCFA continue to be parties to.a
contfect involving the administration of Medicare Part B claims
_and BCBSM aha HCFANheve certain ongoing responsibiiities ﬁnder
that centract and | |

F.o. WHEREAS the parties, to avoid further lltlgatlon
mutually de51re to reach a full and final cempremlse and
settlement as,s,et forth hereinafter:

TERMS. AND CONDITIONS

NOW THEREFORE, in reliance 'on the representations contained .
herein, and in consideration of tﬁelmutual promises, covenants
and obllgatlons in this Settlement Agreement, and for good and
valuable c0n51derat10n, receipt of which is hereby acknowledged,‘
the Partles agree as follows:

i. Upon execution of this Settlement Agreement by the
parties and upon entry by the Court of an Order dismissing the
Complaint with prejudice, BCBSM shall pay to the United States
the sum of $2,750,000.60 (two million seven hundred'fifty'
thousand and no/ioo dollars) (the "Settlement Amount").  BCBSM

shall satisfy this obligation by making payment of the Settlement
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Amount by electronic transfer to the order of the Treasurer of
the Unitéd States within three (3) working days after entry by
"the Court of an Order dismissing the United States’ clains as
provided for in this paragraph.

2. After execution of this Settlement Agreement by the-
parties and within 120 days of the entry by éhe Court ‘of an Oyder
dismissing the Complaint with prejudice as described in paragraph
1 above, BCBSM will implement a plan for increasing resources
davoted to the elimination of fraud and abuse by'providers of
Medicare gervices, as set forth in the document'entit;edngdicare
Fraud and AEuse-Program Improvement Plan dated September 21,
1994, which is attached to-this Settlement Agreement as Exhibit A
and 1s incorporated by refefénce he?ein, A
| 3. Immediately upon the full execution of thié Settlement
‘Agréemént,-the parties hereto shall execute and, in a-tiﬁely
:manher,_filg with the court a stipulatioﬁ or joint motién }cr
dismissal of the Complaint with prejudice.

4. Upon fuifillﬁent of the conditions in paragraph 1
above, and in consideration of the payment referred to in
-paragraph 1 above, the United States hereby releases, and shall
be deenmed to have released, BCBSM,Iits affiliétes, divisions or
subsidiaries,'theirﬁsuccessors and assidns, and any of their
current 6r former‘directors, officers, employees, and agents,
from any civil monetary claim}arising fr@m BCBSM’s participation
in the Medicare Part B program as a Medicare Carrier that the

United States has or may have under the False Claims Act, 31
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U.S.C. §§ 3729-3733 (as amended), the Program Fraud Civil
Remedies.Act, 31 U.S.C. §§ 3801-3812, the Civil Monetary
Penalties Law, 42 U.S8.C. § 1320a-7a, or under_ﬁhe common law
theories of fraud, payment by mistake,'unjust‘enrichment and
breach of contract, ar151ng out of the transactions and

occurrences alleged in the Complaint or described in BCBSM'
Internal Review Reports, provided, however, that this paragraph 4
is exprasély subject to the following paraéraphs 5 through 8.

5. This:Settlemeht Agreement is not intended to reliéve!

and shall not be construed to relieve any liability BCBSM has or

may have under the Internal Revenue Laws, Title 26 of the United

States Code, or regqulations promulgated thereunder.

6. ThiSHSQttlement Agfeement is not intended to affect‘énd
shail not be construed to affect the suspension and debarmént-
rights, if ahy, of aﬁy federal agency, except as expressiy stated
inpmmmmmaghamﬁh- v |

7. Without in any way llmltlng the terms of the releases
get forth herein, and axpressly subject thereto, it is exPressly
agreed between BCBSM and the United States that as long as BCBSM
is a Medicare contractor, BCBSM is bound by all rules or

regulétions that govern such Medicare contractors . This

. Settlement Agreement is not intended to affect and shall not be

construed to:affect any obligation imposed by said rules or
regulations.
8. This Settlement Agreement is not intended to affect and

shall not be construed to affect the respective rights and
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obligatioﬁs of BCBSM and HCFA undér the contract between BCBSM
and HCFA for the administration of Part B of the Medicare ?rogfam
in the State of Massachusetts except as expressly’stated inx
parégraph % herein.

8. The United States De?artment Of Health and Human -
Services shall not institute or maintain any admlnlstratlve claxm
or action agalnst BCBSM, its lelSlﬂnS or sub51d1ar1es, and any
of - their current directors, officers, employees, and agents for
the conduct alleged in the Complaint or described in fhe Internal
Review Reports seeking (a}Asuspension, debarment, or any
exclusion from the Medicare_proéram; or (b) penalties'under 42
U.§.C. §§ 1320a-7{a) or 1320a-7(b), except as to current
directors,.Officers, employees, and agents whére mandated by law
as the result of a criminal conviction. '

. *10. BCBSM agrees td.treat'as‘unallowébie costs for
government contractlng purposes all costs (as defined in the
Federal Acguisition Regulations (“FAR") 31.205~47(a)) 1ncurred by
or on behalf of BCBSM or any of its current or former officers,
&irectors, agenté or employees; in connection with: {(a) the
matters covered by. this Settlement'Agreement; (b} the
Government’s investigation of the matters coﬁered bf this.
Séttlemaht Agreement; (c) BCESM’s investigation,'defeﬁse of the
matters, and corrective actions in response to the édvernﬁent’s
investigation of the matters covered by this Settiement Agreement
or alleged in -the Cdmplaint" (d) the negotiation af this

Settlement Agreement; (e) all payments made pursuant to the terms

-
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of tﬁis Settlement Agreement; and (f) all payments made by BCBSM
in connection With the investigation,-defense, and settlement of
a proceeding commenééd by Hary Jane Backman before tﬁe Maine
Human Rights Commission under Docket #E93-0625 (the "MHERC
Proceeding”). Any costs incurred by BCBSM in connection wiﬁh the
matters covered by this Settlement Agreement other than thgse
identified in subparagraphs (a) through (f) shall not be deemed
unallowable by the operation pf this parégraph. In addition,
otherwise allowable costs to implement the plan referénced in-
.faragraph 2 and attached hereto,as‘Exhibit A sha}l not bhe dagmedv
unallowable;by operafion of-fhis paragraph.

11. Upon fulfillment-of the conditiogs in paragraph 1
above, the United States shall pay Mary Jane Backmén, in
satisfaction of any rights held by her pursuant to 31 U.S.C. §
3730(d) for an award f:bﬁAthe proceeds of the Backman gui tam
action, the amount of $SSQ,OOG {(£five hundred fifty thousand |
dollars). This_amount‘shall be éaid to Mary:Jane'Backﬁan in the
form of a United Stétés Treasury check made jointly payable io
the order of Mary Jane Backmgn and Hill &_Barlow, P.Cc., and
delivered to the undefsigned attorney for Mary Jane Backman
reasonably promptly after racéipt by the United States
Department of~Justice of the Settlement Amount.

 _12. Upon fulfillment of the conditions.in paragraphs 1 énd
11- above, Mary Jane Backman hereby waives any and ail claims‘thét
" she may havé‘fgr an award and for costs, expenses and attorneys’

fees under 31 U.S.C. § 3730(4d).
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A13. 'This Settlement Agreement shéll be hinding upon the

parties, tﬁeir.successcrs and assigns. ' |
14. Each person who signs this Settlement Agreement in a

representative capacity warrants that he or she is duly |
"authorized to do so. BCBSM, by and throﬁgh its undersigned’
. authorized officer, certifies and attests that its Board o:
' pirectors has authorized its axgcﬁtiﬁn‘of this Settlement
Agfeement. ‘
| 15; BCBSM shall have no further civii clain or cause of .
action agaiQSt the United States arising out of the matters set
forth in the Complainf excepﬁ for such oﬁligations as are créated
by this Settlement Agreement.
16.  Mary Jane Backman hereby waives, reléases aﬁd_forevef.
discharges the United Sfaﬁes and BCBSM, its affiliates,
d}visions( or subdivisions, their successoré or assigns, and aﬁy
of their current or former éirectofsj officers, employees and
agents; from any claim pursuant ‘te 31 U.S.C. §.37§0(d) for an ,
éward £rom the‘proceeds of the Backman gui tam action, exce?trfor
such obligations as may afise pursuant to the terms of this
Settlement Agreement, and addifional;y with respect to BCBSM,
except pursuant to the terms of a certain settlement agreemént
dated as of the date hereaf entered intco bhetween her and BCBSM
~relating te the MHRC Proéeeding. Mary Jane Backman and her A
_counsel agree to refrain from objecting to the terms of this
Settlement Agreement in any forum. The United States an&'its

counsel agree to refrain from objecting to the terms of the.

=T

._8'...



settlement of the MHRC Proce.e.dirig. ‘

':17. Mary Jane Backman and BCBSM have executed and
deliﬁered to each other a mutual release in the form attached
hereto as Exhibit B and incorpgra#ed by reference herein.

18. This Settlement Aéreement is intended to bé for thé
benefit of the United States, Mary Jane Backman;.and BCBéMlanﬁ
its affiliates, divisions or subsidiaries, its successors aﬁd
assigns, and any of its current or former directoré, cfficers,
employees ana agents only. By thié instruﬁent the parties hereto
do not intend to create a benefit fof any other party or entity,
and do not waivé,'doﬁéromise, or releése their claims or causes
of ‘action agéinsﬁ any otﬁerkparson or entity. l

19. It is expressly understood and agreed between the
parties that this Settlement AgrgemEht is made in compromise of
digputed claims. fhis éettlament Agreement shall not be
‘construed or used as an admission Gf wrongdoing on'the-part of
BCBSM.

20. This Settlement Agreemeﬁt is executed in six
counterparts, each of which shall»consﬁitute an ofiginai and all
.of which shall constitute_one and the same Agreemept. lThe
parties agree that this Settlement Agreement may'nqt be‘altered,
amended, godified or .otherwise changed except'by a writing duly
 executed by BCﬁSM, Mary Jane Backman and.the United States -

Department of Justice.



DATED:

DATED:

DATED :

UNITED STATES OF AMERTICA

ﬁ_j/zs;ﬁﬁf By’
-‘Zﬂﬁﬁ?éag B}:
g/25/74 By

FRANK W. HUNGER
ASSISTANT ATTORNEY GENERAL

MICHAEL C. THEIS
Trial Attorrfey
Civil Divisbon

Department of Justice

10th St. & Constitution Ave., N.W.

Washington, D.C. 20530

KAREN F. GREEN
DEPUTY U.S. ATTORNEY

(jzﬁéilzézszxfégzamung
ROBERTA T. BROWN
Agsistant United States Attorney
District of Massgachusetts
1003 John W. McCormack
Federal Bullding
U.8. Post Office and Courthouse
Boston, Massachusetts 02109

sz? x#L”/f?éi;3~/&“’
EILEEN T. BOYD <
Asgistant Inspector General
Qffice of Civil Fraud and
Administrative Remedies
United States Department of

Health and Human Services

- 330 Indeperidence Avenue, S.W.

Washington, D.C. 20201




BLUE CROSS AND EBLUE SHIEﬂD OF \MASSACHUSETTS

DATED: azﬁﬁ?h? By: | f:i

TDW. J. DA LEY )
General Coun el
Blue Cross and Blue Bhield of:

Massachusetts, Inc.

DATED'\C\WZ& /59fBY %L@_ ¢, M

NICHOLAS C. THEODOROU
Foley, Hoag & Eliot
- ‘One Post Office Sguare
Boston, Massachusetts 02109
Counsel to Blue Cross and Blue
Shield of Massachusetts, Inc.

MARY. JANE R. BACKMAN
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DATED: =~ [ - 2H N my: A ek 2 2 /”/"’ P T e
‘ . ‘ MARY /Jmmzf R. BACKMAN

QATED:&-@ &&ﬁ‘{\ M\N\G\M\,

: " - JOHN M.

Hill & Barlow

One International Place

100 Oliver Street

Boston, Massachusetts 02110-2607

Counsel to Mary Jane Backman




