SETTLEMENT AGREEMENT

I. PARTIES

This Settlement Agreement ("Agreement") is made between the
Uniﬁed States of America,-acting through the Department of
Justice (the "Department of Justice®), and on behalf of the
Qffice of Inspector Genéral ("OIG-HHS") of the Department of
Health and Human Services ("HHS"); the_TRICARE Management
Activity ("TMA")} (formerly the Office of the Civilian Health and
- Medical Program of the Uniformed Services ("OCHAMPUS“)), through
ité General Counsel; the United States Office of Personnel
Managemént {rOopM") , which administers the Federal Employees
Health Benefits Program ("FEHEP”) (collectively, the "United
States"); the Personal Representative of the Estate of Relator
Theresa Semtner (“Relatorﬁ); and Eastern Carolina Emérgency
Physiciang, P.A., now constitutedlas Medac Heaith Services, P.A.
("Eastern Carolina'}; (cbllectively in all, the "Parties"},
through.théir authorized represéntatives.

| IT. PREAMBLE
' WHEREAS :

A. .The United States contends that Eastern-Carolina
_submitted or causea to be submitted claims for payment to the
Medicare Progrém ("Médicare“), Title XVIII of the Social Security
Act, 42 U.S.C. §§ 1395-1395ggg (1997), the TRICARE Program, 10

S U.S.C. §§ 1071-1106; the FEHBP, 5 U.S.C. §§ 8901-8914, and the
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Medicaid Program, 42 U.S.C. §§ 1396-~139%6v (1997).

B. This Agreement addresses the United States' civil and
administrative claims, as set forth in Paragraphs C and D of the
. Agreement, against Eastern Carolina based on the conduct alleged

in the sealed action pending in the Western District of Oklahoma
{the "Sealed Action"), involving the coding by Emergency
Physicians Billing Service ({("EPBSH) of emergency room services on
benalf of Bastern Carolina through Septembef 24, 198% (the
. #*Covered Conduct"),

C. The United States contends that the Covered Cond§ct has
resulted in the submission of claims that are actionable under
the False Claims Act, 31 U.S.C. §§ 3729-3733, and common law.

- D. | The United States also contends that it has ceftain
administrative claims against Eastern Carolina under the
ﬁrovisions for permissive exclusion from the Medicare, Medicaid
and other Federal health care programs, ég U.s.C. § 1320a-7(b},

the provisions for exclusion from the TRICARE program, 32 C.F.R.
§ 199.9, ;he proviéions for exclﬁsionAfrom the FEHB?,-S U.S.Cf

§ 8902a or 5 C.F.R. Part 970, and the provisioﬁs-fér civil
ménetary penélties} 42 U.5.C., § i320§~7a, for the Covered
Conduct .

E. Eastern Carolina cqntests and dis@utes the contentions
of the United States.

F: The Parties mﬁtﬁally desire to settle these disputes,
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recognizing thé costs and risks of litigation.

,G' ?he Parties agree that no provision of this Agreement,
nor any consideration exchanged pursuant to this Agreement,
coristitutes any admission by any person or entity with respect to
any issue of law or fact. |

ITY. TERMS AND CONDITIONS

NOW, THEREFORE, in reliance on the representations contained
herein and in consideration of the mutual §romises, covenants,
and obligations set fofth Eeldw, and for good and valuable
-consideration as sfated herein, the Parties agree as follows:

1. Eastern Carolina agrees to pay the United States and
the state of North Carolina (the "Stéte“} the collective sum of
_$635,708;98 (the "Total Amount"). EBEastern Carolina agrees to
make separate payments éggregating.up to the Total.Amount as
follswé: $523,073.16 to the United States (the "Uﬁited States'
Settlement Share") and $112,635.82 éo the State (the "State's
Settlement.sﬁare")} Payment of the_United States' Settlement
.Shgre will be made within ten business days of executioﬁ of the
Agreeﬁent. Pa?ment of the United States' Settlement Share shall
be governed by this Agreement and péyments will be made by
electronic funds.transfer in éccordance with instructions to be
provided by the United States. A separate settlement agféement
willrbe negotiated and executed between Eastern Carolina,and'thé

State {(the "State Agreement"), with payment instructions as to
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the State's Settlement Share to be provide& by Ellyﬁ Sternfiéld,
Esg. on behalf of the State. The TMA has or will process claimsg
that have been suspended by TMA, with the amount to be paid by
TMA to Eastern Cérolina Lo équal 88%.o£ the amount that would
have been paid by TMA had it processed the suspended claims
without review of the coding, and with respect to the suspended
claims, Eor cléims for cére prior to fiscal.yaar 18388, TMA has or
will waive applicaﬁion,oﬁ edits concerning deductibles, third
party liability and other health insurance, and will pfocess
based on 1998 profiles. |

TMA has or may further adjus; its payments to implement the
provisions of the above paragraph fcr.any of the suspended claims
that were inadvertently processed prior to the effective date of
- this Agreement. Further, Easterm Carolina waives any
administrative appeal rights for any of‘the suspended claims.
For suspended TMA claims submitted by EPBS on behalf of Eastern
Carolina, paymenﬁs will be issued in the normal coﬁrse of
bﬁsinesé whiﬁh-meaﬁskthe payment will normally be issued to EPES.

2. Corporate Coméliance Agreement; Eastern Carolina's
affiliate, ECEP II,‘P.A., has,antered'iﬁto a Corporate Compliance
Agreement {("CCAY) wiﬁh OIG~HH$, attached as Exhibit A, which is
incorporated into this Agreement by reféfénca:_ Bastern
Carolina's affiliate will implement its obiigations under the CCA

in accordance with the terms of the CCA. NQﬂCOMpliance with the
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terms of the CCA will be addressed sclely under the relevant
provisions of the CCA.

3. Dismissal and Release. Subject to the exceptions in

Paragraph 8 below, in consideration of the obligations set forth
in this Agreement and conditioned upon Eastern Carolina's payment
in full of the United States' Settlement Share: (i) within five
dayé after the Relator's receipt éf the payment set Fforth in
Paragraph 6 herecf, the United States and Relator will move to
dismiss with prejudice the claims againstAEastern Caroiina inlthe
Sealed Action subject to the terms of this Agreement and as
. described more fully in Paragraph 9 of this Agreement; and (ii)
the United States hereby releases and discharges Eastern Carolina
and all of its current or former shareholders, officers,
directors, employees, partners, physician contractors,
.subsidiaries, predecessors, successors, affiliates and assigns
{(collectively, the "Releaseeé”) from any civil or administrative
"monetary claims, including recoupﬁent claims, the United States
now has or may have under.the'False'élaims Act, 3lrﬁ.STC. -
'§§ 3729-3733, the Civil Monetary ?enaities Law, 42 U.S.C.

§ 1320a-7a, the Program Fraud Civil Remedies Act, 31-U.S.C.

§§ 3801-3812, the Social Sécu;ity Act af 42 U.8.C. § 13951(&), or
l-the_common law theories of paymeﬁt by mistake, ﬁnjust enrichment;
breach of contract, and fraud, fof the Coveréd Conduct. |

4. Administrative Waiver. (a) Subject to the exceptions in

Settlement Agreement with _
Eastern Carclina Emergency Physicians .5



~Paragraph 8 below and as reserved in this Subparagiaph, in
consideration for the obligations of Eastern Carolina under this
Agreement (inpluding the CCA), conditioned upon Eastern
Carclina's paymeﬁt in fuli of the United States! Settlement Share
and the State's Settlement Share, the OIG-HHS agrees tb release
ahd refrain from instituting, directing or maintaining any
administrative claim or any action seeking permissive exclusion
of any Releasees from the Medicare; Medicaid or other Federal

- health care programs (as defined in 42 U.S.C. § 1320a-7b{f)),
purSuaﬁt to 42 U.S.C. § 1320a-7a (Civil Monetary Penalties Law),
or 42 U.S;C, 8 13203;7{b)‘(permissive exclusion), for the Covered
Conduct. Thé OIG-HHS expressly reserves all rights to comply
witﬁ any statutory obligations to exclude the Eastern Carolina
from the Medicare, Medicaid or other Federal health care piograms
under 42 U.S.C. § 1320a-7(a) (mandatoxry exclusioﬁf for the
Coveied Conduct . -Nothing in this Subparagraph precludes the 0IG-
HHS f%om takihg—action against entities or persons, or for
conduct and practices, for which civil ciéiﬁs have been reserved
in Paragraph 8, below.'

7 (b} ‘In conéidération of the obligatioﬁs of Eastern
Carcolina undér this Agréement, conditioned upon Eastexn
Carolina‘é paymenﬁ in.fuil of the Uniﬁed States’ Settieménﬁ
Share, ;he‘TMA agrees to refrain from instituting, directing, or

maintaining any administrative claims or any action seeking
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cexclusion from the TRICARE Program against any Releasees under 32
C.F.R. § 199.9 for the Covered Conduct, except as reserved in
Paragraph 8 below and as reserved in this Subparagraph. The TMA
expressly reserves authority to exclude any Releasees from the
TRICARE program under 32 C.F.Rq §8 199.9(£) (1) {i) (A) and |
{(£) (1) (1idi), pased upon the Covered Conduct. Nothing in this
Subparagraph precludes the TMA fromrtaking-action against
entities or persons, or for conduct and practices, for which
ceivil claims have beeﬁ reserved in Paragraph 8, below.

{c) In consideration‘of the obligations of Eastern Carclina
set’ forth in this Agreement, conditioned.uppn Eastern Carolina's
payment in full of the United States' Settlement Share, OPM
agréeé to release agd ?efrain £rom inétituting,_directing, ox
maintaining any adhinis;rative claim ér‘any action seeking
éxclusion from the FEHBP against any Releasees under 5 U.S.C. §
ééOQa or 5§ C.F.R. Part 970 for -the Covered Conduct, except if
excluded by the OIG-HHS pursuant to 42 U.S.C. § 1320a-7(a).
‘Nothing in this Qubparagraph'precludes opM from taking action
“ag%inst entities or pgrsons,*di for éonduéé and practices,rfor
which,ci?il claims_have‘been reserved.iﬁ Paragraph 8; 5elow.

5. Relator agrees that the settlement bétween the United
Sﬁétes and Eastern Carblina'iﬁ this-action is fair, adequate and
reasonable pursuant to 31 U.S.C. § 3730{c)(2) (B).

é. Pursuant to 31 U.S.C. § 3730,-the United States will
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pay to Relator a share of 2O%I{the "Relator's share"), within a
reasonable time after the United States' receipt of the ﬁnited
States' Settlement Share from Eastern Carolina. Relator will
provide the United States with wire transfer information to allow
the Relator's share to bé_paid by wire transfer. The Uniﬁed
States shall not be obligated to pay Relator unless and until the
United States receives payment of the ﬁnited States' Settlement
Share from Eastern Carolina. |

7. In exchange for the United States:? Qayment ta Relator
of the Relator's share, Relator herebyrrelaases and discharfges
any and all claims Relator might bring agains; the United States
- relating to the Covered Conduct, and this Agreement, under 31
U.s.C. § 3730(4d).

8. Exceptions to the Releases. Notwithstanding any term

- of Ehis Agreement, épecifiéally reserved and excluded from the
scope and terms of this Agreement and tﬁe releases provided
hefein are: |

| a. any civil, criminal, or administrative claims
that maf arise unde: Title 26, United States Codé (In;arnal
Revenue Code), or undexr secu:itieS'laQs;
b.A claims for‘defective or,deficieﬁtrséxvices, for
éervicés ﬁoﬁ'prcvided or for medicéliy unnécessary services, to .
.the extent such claims are based on conduct other than the

Covered Conduckt;

Settlement Agresment with
Bastern Caroliina Emergency Physicians 8



C. claims relating to obligations created by this
Agreement, other than those involving noncompliance with the CCA,
which are governed by the terms of the CCA;

d. claims against entities or persons other than
the Releasees, including those currently named as defendants in
the -Sealed Action, and any named defendants in Uﬁite& States ex
rel. Semtner v. EPBS, No. 94-671-(C) (W.D. Okla.), and other
clients of EPBS; |

e. except as-explicitly sﬁated in this Agregmedt,Aany
: éﬁministrative liability‘to agencieé.other than 0OIG~-HHS, TMA, and

OPM, including claims for any %ction seeking exclusion froﬁ the
'Meéidare program or Federal health care progxamé'(as defined in
'Title 42 U.8.C. §1320a-7b(f}) pﬁrsuént t0.42 U.5.C. § 1320a—7(a)
(mandatory exclusion); | |

| £. ény 1iability to the United Statés or its -agencies
for any conduct other than the Covered Conduct; and

g; any criminal liability.

.i9. The éonsideration get forth in this Agreémént_is
'aCCeﬁﬁed by all Parties in full compromiée énd ééttleﬁent of the.
claims'and causes of action for injurigs.and damages asserted in.
the Sealed Action pursuant and subject to the releases set forth.
in Paragraphs 3 and 4 and the exceptions set forth in'P;régraph
8. Concurrént with the execution of this Settlement Agreement,

the United States and Relator shall execute a stipulation of
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e be filed with the Court within five days after
receipt of the Relator's share described in Paragraph 6
horeement. The stipuiation will request that the Court
srder to dismiss with prejudice the claims against
Carolina in the Seaiéd Action, pursuant and subject to
of this Agreement and to any order by the Court with
v che seal. The Parties wili exert all best efforts to
sl dismissal with.prejudice of the claims égainst Eastern
congistent with this Agreement. .

i consideration of the mutual promises and obligations

ement, Relator hereby releases and discharges all
== Crom any claims, known of unknown, which Reiator
~ould. have asserted under the False Claims Act or any
te or common law theory of. any kind whatscever
cavses of action fo;‘tha Covered Conduct, ing¢luding
= imat Bastern Carolina fof attorneys' fees, costs and
incurred by Relator in connection wi;h the Sealed Actipn
related litigation;

Unsllowable Costs. Eastern Carolina agrees that all

fafined in therFederal Acqﬁisition Regulations (FAR)
and in Titles XVIII and XIX of the Social Security"
S, BB 1393-1395ggg and 1396-139%6v, and the
promulgated therépnder) incurred by or on behalf of

C=rolina in connection with the following matters covered
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by this Agreement and the agreement with the State: (a)
attorney's fees and the ob;igations undertaken pursuant to the
CCA; (b) the Government's audits and civil énd criminal
inveétigations of the allegations which are the subject of this

- Agreement; (¢} any qf Eastern Carolina's investigation, defensé
and corrective actions (including attorngy‘s_fees} undertaken in
response to the Government's audits and civil énd‘criminal
investigations in connectiqn with matters speéifically covered by
vthis Agreement and the agreement with the State; (d) the |
negotiation of this Agreement, including the CCA and the
agreement with the State (including éttorney's,fees); and (e) the
-payments made to the United States, the State and the Relator
pursuarnt to this Agreement and the agreement with the State, are
unallowable costs on Government contracts and under the
Medicaré, Medicaid, TRICARE, Veterans Affairs (YA) and FEHBP
Pfograms (hereinafter "unallowable costs"). These unallowable
'costs will be separately estimated and accounted for by Eastern
‘Carollna and Eastern Carolina will not charge such unallowable
costs directly or indirectly to any contracts With the United.
States or any state Medicaid program, or seek éaymeﬁt fof such
unallowable costs through any cost report, cost statemeﬁt
information statement or payment request submltted by Eastern
Carolln; or any of its subsmdlaries to the Medicare, Medlcald

- TRICARE, VA oxr FEHBP programs.
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Carolina further agrees that, if Eastern Carolina

participatiﬂg-in, or previously has participated, or
hecomes s pacticipant in the Federal health care programs (as
et L 42 Q,S,C; § 1320a-7b(£f)) as a provider that is

wihole or in part on the basis of the provider‘s.
costs. or if Dastern Carolina has or acquires an ownership

such an entity, within 60 days of the effective date

popreenent, Bastern Carolina will identify to applicable

{UARE fiscal intermediaries, carriers and/or

wenhraccors and Medicalid and FEHBP fiscal agents, any
el lowstiie coscs (e defined, in this Péragraph 11) included ig
rrevicusly sought from. the United States, or any State
dedaos s Peoovan, dncluding, but not limited to, payments sought
s reaporks, cost statements, information reporis, or

tg already submitted by Eastern Carolina or any of

vodes, and will request, and agree, that such cost

cmports . cosh 2tatements, information reports or payment
mouests, aven 1E already settled, be adjusted to account for the

affece of cpe inclusion of the unallowable costs. Eastern

¢ that the United States will be entitled to recoup

frove Taotery Javolina any overpayment as a result of the

»f such unallowable costs on previously-submitted cost
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shall be paid to the United States pursuant to the direction of
the Department of Justice, and/or the affected agencies. The
United States reserves its rights to disagree with any
calculations submitted by Eastern Carolina or anf of its
subsidiaries on the effect.of iﬁclusion of unallowable costs (as
defined in this Paragraph 11) on Eastern Carolina ox any of its
subsidiaries' cost reports, cost statements or information
reports. Nothing in this Agreement shall constitute a waiver of
the rights of the United States to examine or reexamine the
unallowable costs described in this Paragraph 11.

12. Suﬁsequent to ﬁhe,executioﬁ of this Agreement, Eastern
Carolina agrees that it will not seek payment fof any of the
health care billings related to the Covered Conduct from any
Federal health care beneficiaries or their parents or sponsors.
Eastern Carolina waives any causes of actidﬁ'against these
beneficiaries or their parents or sponsors basedrupon the claims

for payment covered by this Agreement.

13. Waiver of Double Jeopardy Defenge. Eastern Carolina
waives and will not assert ahy defenses Easterh,Caleina may have
to any criminal prosecution or administrative action relating.to
the Covered Conduét, which defenseé may be based in Qhole or
in part on a contention that, under the Qouble'Jeopardy Clause in
the Fifth Amendment of the Constitution, or under- the Excessive

Fines Clause in the Eighth Amendment of the Constitution, this
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Settlément bars a remédy sought in such-criminal prosecution or
administrative action. Eastern Carolina agrees that thisg
settlement is not punitive in purpose or effect.

14. Nothing in this Paragraph or any other provision of
this Agreement constitutes an agreemernt by the United States
concerning the characterization of the amounts paid hereunder for
purposes of‘the Internal Revenue Code, Title 26 of the United
States Code. | |

15. Eastern Carolina repfesents that this Agreement is

freely and voluntarily entered into without duress or compulsion.

16. Venue for Enforcement, Interpretation or Dispute

Resolution. Should any action to enforce or interpret this
Agreement, or to resclve any dispute hereunder be required, the.
Parties acknowledge the jurisdictién of the federal courts and
agree that wvenue for any such action shall be in thé United
States District Court for the Wes£ern.District of Oklahoma,
except that any disputes arising out of the CCA shall be resolved
-exclusivelyrin the manner set forth in the CCA.

lf,k Entife Adreement. This Agreeﬁént constitutes the
entire agreement between the Parties with respect to the matters
contained hefgin, and may not be modified except by a writing
signed by all Parties hereto, exéept ghat only Easterﬁ Carolina
and OIG-HHS must égree in writing to modification of the CCa,

‘pursuant to the terms of the CCA.
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i8. Counterparts.

This Agreement may be executed in

counterparts, each of which constitutes an original and all of

which constitute one and the same agreement.

19. Binding Nature of Agreement. This Agreement is binding

on all successors, heirs,

20. Effective Date.

date of signature of the

Settlement Agreement with

assigns and transferees of the Parties.
This Agreement is effective on the

last signatory to the Agreement.

UNETED STATES OF AMERICA

%M Mr pated: Lec. SQOOI

REBECCA ROHR

Trial Attorney

Commercial thlgatlon Eranch

Civil Division

United States Department of Justice,

Dated:

LEWIS MORRIS
Assistant Inspector General,

‘0ffice of Counsel to the

Inspector General

Office of Inspector General
United States Department of
BHealth and Human Services

Dated:

ROBERT I,. SHEPHERD
Deputy General Counsel -

 TRICARE Management Activity

United States Department of Defense
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Gounterparts. This Agreement may be executed in
.rts, each of which constictutes. an original and all of
svitute one and the same agrsemenk.

ginding Nature of Aqreement. This Agreement is binding

coesgors, helrs, assigns and transferees of the Parties.

Bffective Data.' This Agreement ig effective on the

sture of the last signatory to the Agreement.

UNITED STATES OF AMERICA

Daced:

REBECCA ROHR
Trial Attorney
Commercial Lirigaticon Branch

Civil Division

United States Department of Justice,

//;74Z4inﬂﬂc’" Dated: /”Q/it/déf

LEWIY MORRIS
Assistant Inspector General,
Office of Counsel to the
Inspector General

Office of Inspector General
" United States Department of
Healcth and Human Services

Dated:

"ROBERT L. SHEPHERD

Deputy General Counsel
TRICARE Management Activity
United States Department of Defense
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18. Counterpartg. This Agreement may be executed in

counterparts, each of which constitutes an original and all of
which constitute one and the same agreement.

19. Binding Nature of Agreement. This Agreement is binding

on all successors, heirs, assigns and transferees of the Parties.

20. Effective Datg. This Agreement is effective on the -

date of signature of the last signatory to the Agreement.

UNITED STATES OF AMERICA

Datgd:

REBECCA ROHR

Trial Attorney

Commercial Litigation Branch

Civil Division ' _
United States Department of Justice,

) Dated:
LEWLS MORRIS :
"Agsistant Inspector General,
Office of Counsel to the
Inspector Genexral

Office of Inspector General
United States Department of
Health and Human Services

. DEC 12 2001

Deputy General Counsel
. TRICARE Management Activity
United States Department of Defense
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W n.[/g/m‘

Dated:
2. JEREMY HUTTON
Asgistant Inspector General for Legal
Affairs
Office of the Inspector General
United States Office of Personnel
Managemernt

hﬁma‘l‘"\—fc L"'ﬂﬁ/ﬁ“‘;ﬁ] ‘Q{

.Qﬁé‘ﬂ /?ﬂ @f‘/g/ Dated: _/-k/t3/0/
ABBY L .[/BLOCK
Assistant Director for Insurance
Programs ‘
United States Oﬁflce 0f Personnel]

Management

RELATOR

'Dated:

CHERYL A . VAUGHT
Vaught & Comnmer, P.L.L.C.
Attorneys for Relator

ECEP II,P.A., on behalf of Rastern
Carclina Emergency Physicians, P.A.,now
constituted as Medac Health Services,

B.A.

Dated:
Theodore R. Wlnnebergar, M.D.
President

mgnt with '
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Dated:

E. JEREMY HUTTON

Assistant Inspector General for Legal
Affairs

Office of the Inspectaor General
United States Office of Personnel
Managemanc

Daced:

ARBRBY L. BLOCK '
Asgiscant Director for Insurance
Programs

United States Ofifice of Personnel
Managemsnt '

RELATOR

&JjLzbated 2l/o

CHERYL A. ﬁhUGHT
Vaught & Connexr, P L.L.C.
Attorneys forxr Relator

ECEP I1II,?.5., on bahalf of Eastern
Carolina Emergency Physicians, P.A.,now
constituced ags Medac Health Serv1ces.

P.A.

Dated:
Theodore R Winneberger, M.D.
- President
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TRICARE Management Activicy
United States Department of Defense

Dated:

E. JEREMY HUITON .
"Assistant Inspector General for legal
Affairs .

Office of the Inspector Gepneral
United States Office of Persoomel
Management

Dated:

ABBY L. BLOCK

Agegistant Director for Insurance
Programs

TUnited States Cffice of Personnel
Management '

RELATOR

Dated:
CHERYL A. VAUGHT :
Vaught & Couner, P.L. L c.
Attorneys for Relator

ECEP II,P.A., on behalf of Bastern
Carolina Emergency Physicianag, P.A.,now
constituted as Medac Health Sexvices,
P.A.

m.ﬁzwﬂw/* Dated: {3 Q}m

Theodore R. Wlnnéﬂerger, M.D.
President
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