SETTLEMENT AGREEMENT

L PARTIES

"This Settlement Agreement ("Agreement") is rﬁade between the United Stat‘;s of
Améric_:a, acting through the Department of Justice (the "Departuieﬁ of Tustice™), and on behalf
of the Office of Inspector Géneral ("OIG-HHS") of the Department of Health and Human
Services ("IﬁiS"); .th‘e TRICARE Managemén.t Activity (".TMA")' (formerly the Office of the
Civilian Héalth and Medical Prog_razﬁ of thé‘ Ugiﬁanued Services ("OCHAMPUS")), through 1ts
General Couﬁsel; the United States Ofﬁce of Personnel Management ("OPM™), which
'adnllinisters the‘Feder;ﬂ Employee_s Healtﬁ B_eneﬁts Program (“FEHBP“) (collectively, the
"United Stai;es"); thé Personaﬂ Represmmﬁve of the Estate of Relator Théresa Seminer
("Reiatgr"); and Emergency Médjcine Resouréc_as, a/k/é M.J. Faxre_H, MD.,P.A. ("‘EMR“);
(co‘ﬂéctiveiy in ali, the "P é:rties”), through their authorized representatives.

| II. PREAMBLE - |
As a preamble ;o_ this Agreement, the Parties agree to the foﬂowing:
A. The United VSVtatcs contends that EMR submitted ﬁr caused to be submitted claims
_ fo-r payment tq-)r thei\dedica:e' Program ("Medicare"), Title XVIIL of the So_ciai Security Act, 42 o

. usc §§ 1395-1395ggg, the TRICARE Program, 10 U.S.C. §§ 1071-1106; the FEHBE, 5 .4 '
US.C. §§ _8901—8914;, and the Medicaid Program, 42 U.S.C. §§ 1396-1396v.

B. ThiS'_Agregment addresses the United States' civil clalms against EI\ER"bas.'ed- on

fhé con'ducé ailegéd 111 the éealgd action .pendeng in the Western District of Oklahoma (the

 Sealed Action™), and in Paragraphs C and D of this Agreement, involving the 'coding by
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Emergency Physicians Billing Service ("EPBS") of emergency room services on behalf of EMR
through December 31, 1997 (the "Coveted'Cﬁrmduct").

C. The United States contends that the Covered Conduct may hgve resulted mn the
submission of claims that are actionable under the False Claims Act, 31 U.S.C. §§ 3729-3733,
and commeon law. | |

D. The United States also contends that it may have certain administrative claims
‘ aggjnst EMR under the provisions for permissi;.re exclﬁsipn from the Medicare, Medicaid and
“other Federal health care pregrams, 42U.8.C.§ 13203.-7(1)), the 'provisions for exclusion from |

the TRICARE program, 32 C F. R. § 199.9, the prowsmns for exclusion ﬁom the FEHBP, 5
- U.S.C. § 8902a or 5 C. F R. Part 970, and the prowmons fer civil monetary penalties, 42 US.C. §
| 1320&-721, for the Covered Conduct.

| E. - 'I"hisAg,reeme_ﬁt is neither an adniission of ﬁability by EMR nor a concession by _
fhe United States that its claims are not well founded. |

F. The Parties mutually desire to settle these disputes.

1118 TERMS AND CONDITIONS

NOW, THEREFORE in reliance on the representanons contained herem and in
consxderatmn of the mutual promises, ¢ covenants and obligations set forth below, and for good
and valuable consxdexauon as stated herem, the Parties agree as follows "

1. | " Payment Terms. EMR agrees to pay the United States and the state of Texas (the
" "State") the’ collecuve sum of $320 807.35 (the "Total Amount") EMR agrees to make separate
payments aggregating-up to the Total Amount as follows:- $258,145. 26 to the United States (the

"'Um'ted States' Settlement Share“) and $62,662.09 to the State (the "State‘s Settlement Share").
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Payrdent of the United States' Settlement Share will be made within ten Business- days of
execution of the Agreement. Payment of the United States’ Settlement Share shall be governed
by this Agreement and payments will be made by electronic funds transfer in accordance with
instructions to be provided by the United States. A separate settlement agreement will be
négctiatéd and executed between EMR and the State (the "State Agreement™), with payment
 instructions as to the State's Settlement Share to be provided on behalf of the State. -

EMR a‘clcnpwledgcs —that all claims that TMA may have suspeﬁded have been fully
processed. EMR waives and releases any appeal, dispute, or challenge it may have had with
respect to any prewously suspended claims. - |

2. Corporate Integrity Agreement. EMR -has entered into a COrpbrate Integrity

Agreement ("CIA") with OIG-HHS, attached as Exhxblt A, which is mcorporated into this
Agreement by reference. EMR will implement its obligations under the CIA in accordance with

the terms of the CiA.

3. Dismissal and Release.- Subject to the exceptions in Paragraph 8 below, in
consideration of the obligétions set forth in this Agreement and conditioned upon EMR's
.payment in full of the Ullit{;‘d States' Settlement Share: (i) within five days after the Relator's
g receipt of the payment set forth in Paragraph 6 hereof; the Umted States and. Relator will move to
dlSDl‘iSS with pregudlce the claims against EMR in the Sealed Actmn subject to the terms of this
Agreement and as _descnbed more fully in Paragraph 9 of this Agreement; and (ii) the United
= States hereby releases and discharges EMR from any civil or administrative monetary claims the |
Umted States now has or may have under the Falsc Claims Act, 31 U.S.C. §§ 3729-3733, the

Civil Monetary Penalnes Law, 42 U.S.C. § 1320a-7a, the Program Fraud Civil Remedies Act, 31
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U.S.é. §§ 380 1-.3812, or the common law theories of payment by mistake, unjust enrichment,
'.breach of con'tract. and fraud, for the Covered Conduct.

4. Admlmstrative Waiver. (a) Subject to the exceptlons in Paragraph 8 below and as
reserved in this Subparagraph, in consideration for the obhgatxons of EMR under this Agreement
. (mcludmg the CIA), condmoned upon EMR's payment in full of the United States' Settlement

~Shéfe_ and the Stﬁte‘s Settlernent S.hare, the OIG-HHS agrees to release and refrain from
instituting, directing or maintaining any administrative claim of any action seeking permissive
éxclusiou qf EMR ﬁoni the Medicare, Medicaid or othe__r Federal health care prograxﬁs I(as o
defined in 42 US.C. § l1320a-7b(f)),pu1fsuant to 42 U.S.C. § 1320a-7a (Civil Monetary Penalties .
' Law), of 42.{}.8.0; § 1320a-7(b) .(permissive eﬁclusion); for the Covered Conduct. The OIG—_
HHS expréésly reserveé all. ﬁghts to comply with any statutory ébﬁéations to exclu-de EMR from
tﬁe Medicare, Medicaid of bthef Federal health care progfa.ms under 42 U.S.C. § 1320a-7(a)
(-man&atoxy exclusion) for the Covered Conduct. Nothing in this Paragraph precludes OIG—HHS
from iaking action again;st entities or persons, or for conduct and practice's, for which civil claims -
have been ;eserw}e_;i in Paragraph 8, below.
(b) " In consideration of the obligations of EMR under this Agreement,
3 condmoned upon EMRS payment m full of tb.e United States’ Settlement Share, the TMA agrees .
-. _l : ‘to reﬁ'am from msnmun g dlrectmg, or mamtammg any admnnstrahve claims or any- action
seeking exclusion from the-'IRICARE Program against EMR under 32 C.F.R. § 199.9 for the
Covered Conduct, except as reserved in Paraggaph 8 below and as reserved in this Subparagraph.
- The 'I‘MA expressly reserves. au‘thc-)rity to exclude El\fm-ﬁjom the TRICARE program under 32

C.F.R. §§ 199.9(H(1)(3)(A) and (£)(1)(iii) (mandatory exclusion), based upon the Covered
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Conduct. Nomjné in this _Paraéraph precludes the TMA frem taking'ac_tion against entities or
persons, or for conduct and practices, for which civil claims have been reserved in Paragraph 8,
’eelow.

(¢)  Inconsideration of the obligations of EMR set feeth:in this Agreement,
conditioned upon EMR's payment in full of the Um'ted States' Settlement Share, OPM agrees to
release and refrain from mstltutmg directing, or mamtalmng any administrative claim or any
acnon seeking exclusion from the FEHBP against EMR under 5 U.S.C. § 8902a or 5 C.F.R. Part
970 for the Covered Conduct except 1f excluded by the OIG-HHS pursuant to 42 U.S.C. §
1320a-7(a). Nothing in this Subparagraph precludee OPM from taking action against entities or- '
persons, or for conduct and practices, for which eivﬂ claims have been reserfec_I in Paragraph 8,

-below. |

5. Faimess of Settlement. Relator agrees that the setﬂenient between the United

States and EMR i n this action is fair, adequate and reasonable pumuant to 31 U S.C.

§ 3730(c)(2)(B).
6. Relator's Share, Pursuagt to 31 U.S.C. § 3730, the United States will payto’

 Relator a 20% share (the "Relator’e ehare") w:lthm a reasonable time after the United States'
recexpt of the Umted States' Settlement Share from EMR.. Relator wﬁl provide the Umted States
- with wire transfer mformat;on to allow the Relator's share to be pmci by wire transfer The
United States shall not be obhgated to pay Relator unless and until the United States recewes
payment of the United States' Settlement Share from EMR. |

7. Release and Discharge of United States. In exchange for the United States’

_ payment to Reiator of the Relator's share, Relator hereby releases and discharges any and all
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: ciaimg Relator might bring against the United States relating to the Cover?:d Conduct, and this
| Agreement, im&er 31 U.S.C. § 3730(d).
EMR fully and finally releases the Umted States, its agencies, employees servants, a.nd '
agents ﬁ'om any claims (including attomcy 5 fees, costs, and expenses of every kind and however -
.denomated) which EMR has asserted, could have asserted, or may assert in the future against
the United States, its agencies, émployees, servants, and agents, related to the Covered Conduct
anci the Ui;ited States' investigation and pfosecution thereof. |
8. Excegtions‘-tq the Releases. Notwithstanding any term of this Agreement,
speciﬁcéﬂy reserved ancf exéluded from the scope and téﬁns of this Agréement and the releases |
i)rovide-d-herein are:
| a, any c_iyﬂ,. criminal, or administrative claims arising under Title 26, United
States Codé (Intéma_llRevenuc Code), or under securities laws;
| b. claims for defective or deficient services; -
c. claims relating to obligations created by this Agreement;
d. cléjms against entities or persons other than EMR, iﬁclﬁdjng those currently
named gs'dcﬁ-_mdant_é in the Sealed Action, and any named defendants in Uhite& States exrel.
| _Se{}njmer‘ v. EPBS, No. 94-5'71--.((:’) (W.D. Okla.), and other clients of EPBS; |
o e efccépt as explicitly stated in this Agreemcnt,' any other adﬁﬁni'stz’atiire '
Iiab_ility, including claimé for any action seeking exclusion from the Medicare pi:ogram or other
- Federal heaitﬁ care programs (as deﬁn’e-d in Title 42 U.S.C. §1320a-7b(f)) pursuant io 420.8.C.
§13202-7(2) (mandatory exclusion); o

- f. any liability to the United States or its agencies for any conduct other than the
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Covered Conduct; énd
‘g any criminal Hability.

S. | Stiguiatiqn of Dismissal. Concmreﬁ with the execution of this Settlement
Agreement, the _Unite_d Stafés and Relator shali exef:-ute a Stipulation of Dismissal to be filed
with the Court w1th1n ﬁvé days after Relator’s receipt of the Relator’s share described in -
P'ai'agraph 6 of this Agreement. The Stipulation will request th.;at the Cc;urt enter an order to '
ﬁsﬁss v;/ith prejudicé the claims égainst EMR in the Sealed Action, subject to the terms of this

Agreement and to any order by the Court with respect to the seal. The Parties will-'exert all best
-effort.s to obtain the djsxﬁissai With prejudice of the claims against EMR consistent with this
- . Agz:éement. | o

10. Release and Discharge of EMR, In Comideratio_n of the mutual promises and

obiigaﬁons of this Agreement, Relator hereby releases and discharges EMR from aﬁy claims,
known or unknown, which Relator asserts or could have asserted under the False Claims Act-or
any other statuté or cbmmon law tﬁeory of any kind whatsoever créating causes of action for the

Coveréd Conduct.

11. ‘Upallowabl#.Costs.. EMR agrees that all costs {as defined in t‘né Federal
| Acquisition Regulations ("FAR") § 3 1.255-47, ind in Titles XVIIT and XIX of the Social
o Secﬁrityl%t, 42U.8.C. §§ 1395-1395ggg and § 1396-1396v, and ﬂie regulations promulgated
E tilereuﬁder) mcurred by or on-behalf of EMR, its-preéent ;3r forﬁ:er directors, officers, employees,
_ shareholdef’s, partners:and agents in connection with: (a) tﬁe matters covered by this Agreemerit
and the State Agfeement, including atfomey’s fees and the 6b1igaﬁon§ undertaicen pursuant to the

CIA; (b) the goyemnmnt'.s audits and civil and criminal investigations of the allegations which
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- subject of this Agreement; (¢) any of EMR's investigation, defense and corrective actions

v response to the Government's andits and civil and criminal investigaﬁons m

speection with maiters specifically covered by this Agreement and the State Agreement; (d) the

Vof this Agreement, the CIA and the State Agreement (including attorney's fees); and
‘o3 the payinenis made to the United States, the State and the Relator pursuant to this Agreement

the Siats Agreement, shall be unallowable costs on Government contracts and under the

o Medicaid, TRICARE, Veterans Affairs (VA) and FEHBP Programs (hereinaﬁer

wibly coste™). These unallowable costs will be separately estimated and accounted forby
Frit and BEivi will not charge such unallowable costs directly or indirectly to any contracts with
United Mues or auv siate Medicald program, or seek payment for such unallowable costs

v cosi repori, cost statement, infofmation statement or payment request submitted by’

VR oy of s subsidiaries to the Medicare, Medicatd, TRICARE VA or FEHBP programs.

furiher agrecs that within 60 days of the effective date of this Agreement it will

fdenndy 1o applicable Medicare, VA, and TRICARE fiscal intermediaries; carriers and/or

~aid and FEHBE fiscal agents, any Unallowable Costs (as defined in this

Parsgraph 11 scluded m pmrnems previously sought from the United States, or any State
o Maediesd Progran, wcluding, but not limited to payments sought in any cost reports cost
staterenls, nfoomaGon reports, or ‘payment requests ah'eady submltted by EMR or any of its |

i will request, and agree, that such cost reporis, cost statement,s, information

- reporis v paymentreguesis, even if already settled, be adjusted to account for the eﬁ'ect ofthe -

Jlewabie Costs. EMR agrees that the United States will be entitled to recoup

any overpevensnt plus applicable interest and penalties as a result of the inclusion of




-such Un'allo_wable Costs on pre\,’iouslﬁbsubmitted cost reports, information reports, cost
: statemeﬁfs or requests for payment.
Any payments due afier the adjustments have been made shall be paid to the United

| States pursuant to the dlrectiou of the Department of Justice, and/or the aﬁ'ected agencies. The
Umted States reserves its rights to disagree with any ealeuiatmns subimtted by EMR -or any of its
‘SubSldlal'}.BS on the eﬁ'eet of inclusion of Unallowable Costs (as deﬁned in this Paragraph 11) on
: EMR or any of its subsidiaries' cost reports cost statements or mformanon reports. Nethmg m
th:s Agreement shall constltute a waiver of the nghts of the United States to.examine or
reexamuze the Unaﬂowable Costs described in ti:us Paragraph

- 120 Waiver of Beneficiary Payment. EMR. agrees that it will not seek payment for any

~ of the health care bﬂhngs covered by this Agreement ﬁ:om any Federal health care beneﬁclanes
or thelr pa:ents or sponsors EMR waives any causes of actlon against these beneficiaries or their
. parents or sponsors based upon the claims for payment covered by this Agreement.

13. Waiv.er of Double J eopardy Defense, With .respeet- te the Covered Conduct, EMR

heeeby waives and will not assert any defenses 1t may have to any criminal prosecution, which
defenses may be based in whoie or in part on a contention that, under the Double J eopardy
Clause ‘1n the Flﬁh Amendment of the Constltuuon, or under the Excesswe Fmes Clause in the
,Exghth Amendment of the Cens&tutlon, this Settiement bars a remedy sought in such criminal
prosecution or adrmmstratlve action. EMR further agrees that this Settiement is not pumtwe m

. purpose. or effect.

14. Intemal Revenue Code thhmg in this Paragraph or any other prowsmn of this

Agreement constitutes an agreement by the United States concemmg the eharaetenzanon ofthe
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amounts pai_d hereunder f01; purposes of th;: Internal Revenue Code, Title 26 of the United States
CQC}B? , |

15. Voluntary Agr eemeﬁt. EMR represents that this Agrecment is freely and
voluntarily entered info without any degree 'of duress or compulsion whatsoe\ier;

16.  Public ﬁisclosufe. All parties consent to the United States' disclosure of this
Agreement, and information about this-Agfeement, to the public. | |

17.  Venué for Enforcement, Interpretation or Dispute Resolution. Should any action

to enforcé or interpret xthiAs Agreément, or to resolve any dispute hereunder be required, the
Parﬁes acknowledge £he juﬁsdicﬁon of the fedéral courts and agree tbat venue for any such

-~ action shall be in the Umted States District Conrt for the Westem District of Oklahoma, except
' that any dzsputes ansmg out of the CIA shafl be resolved in the manner set forth i the CIA.

{ 18, Enhre Agreernent This Agreement constitutes the entire agreement between the
Parties with respect to the matters contained herein, and may not be modified except by a writing
signed by all Parties hereto, except that only EMR a;zd OIG-HHS must agree in writing to
modification of the CIA, pursuant to the terms of the CIA.

19 Countemart This Agreement may be cxecuted in cnnnterparts each of which
constltutes an ongmal and all of thch consntute one and the same agreement. |
20, B_mdmg Nature ‘of A-g;eement. Thxs Agreement is binding on all suécéssors,héir’s,‘
assigns and transferees of the Parties. |
| 21.  Effective Date. This' Agreement is effective on the date of signature of the last
signatory to the Agreement. Facsimiles of signatures shall constitﬁte acceptablé, biﬁding
signatures for purposes of -ﬂ:-zis settlement agreement.
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22. Authcrized Renresentati.ves. The individuals signing this Agreement on behalf of

EMR represent and warrant that they are authonzed by EMR to execute this Agreement. The A

Umted States si gnatones represent that they are sxgmng this Agreement in their official capacities

and that they are authonzed to execute this Agreement

Settlernent Agreement
Emergency Medicine Resources

'LAUREL C GILLESPIB

UNI’_I‘ED STATES OF AMERICA

%&%Dmd Oec e |7.2002

REBECCA ROHR
Trial Attorney -

-Commercial L1ngat10n Branch

Civil Dwxsmn

~ United States Department of Jushce

Datéd:

LEWIS MORRIS

Chief Counsel to the Inspector General

Office of Counsel to the Inspector Generai

Office of Inspector General

Umted States Department of Health and Human Scmces '

Dated

Deputy General Counsel
TRICARE Marnagement Activity
United States Department of Defense
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22.  Authorized Representatives. The individuals signing this Agreement on behalf of

EMR represent and Warrant that they are authoﬁzed by EMR to execute this Agreement. The

United States sxgnatones represent that they are signing this Agreement in thexr oﬁcml capacztles

and that they are aut‘nonzed tc ‘execute this Agreement.

Settlement Agreement
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- LAUREL C. GILLESPIE

- UNITED STATES OF AMERICA
Dated:
REBECCA ROHR
Trial Attorney

- Commercial Litigation Branch
Civil Division

United States Department of Justice"

4%3\,\(- Dated: [ f—U/

LEWIS MORRIS

-Chief Counsel to the Inspector General

Office of Counsel to the Inspector General -
Office of Inspector General o )
United States Department of Health and Human Services

Dated

Deputy General Counsel
TRICARE Management Activity
Umted States Department of Defense
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22.  Authorized Representatives. The individuals signing this Agreement on behalf of
- EMRrepresent and warrant that they are authorized by EMR to execute this Agreement. The
‘United States signatories rep:ésént that they are signing this Agreerent in their official capacities

and that they are authorized to execute this Agreement.

- UNITED STATES OF AMERICA
: Dated:
REBECCA ROHR
Trial Attorney

Commercial Litigation Branch
-Civil Division
United States Department of Justice

" Dated:

LEWIS MORRIS

Chief Counsel to the Inspector General

Office of Counsel to the Inspector General

Office of Inspector General _ ,
“United States Department of Health and Human Services

[ 58 Jc@«lc Dated: 26 el 2.
. LAUREL C. GI)LESPIE | _
Deputy General Counsel

TRICARE Management Activity -

United States Department of Defense

-Scitlement Agreement . . X
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fL },LR’.':-.\ Dated: &Zg‘/oz

E. JHREMY HUTTON

Assistant Inspector General for Legal Affairs
‘Office of the Inspector General ‘

United States Office of Personnel Management

%ﬁgﬂﬁ/ atedL%’éZ

ABBY LOCK
Assistant Director for Insumnce Programs
Umted States Oﬁce of Persum:el Management

RELATOR

- Dated:

 CHERYL A. VAUGHT |
Vaught & Conner, P.LL.C. -
Attomeys for Relator

EMERGENCY MEDICINE RESOURCES ak/aM. J
FARRELL M.D. PA.

Dated:
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: Dated:
E.JEREMY HUTTON - g
Assistant Inspector General for Legal Affairs
Office of the Inspector General

United States Office of Personnel Management

Dategi:

ABBY L. BLOCK
Assistant Director for Insurance Programs

.United States Office of Personnel Management

- RELATOR

_ U'\M_.(, A’ v&m{M?LDated: 1zf jz s
CHERYL'A. VAUGHT

Vaught & Conner, P.L.L.C,

Attorneys for Relator

- EMERGENCY MEDICINE RESOURCES, a/k/a M.J.
FARRELL, M.D., P.A." .

Dated:
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. E.JEREMY HUTION

Dated:

Assistant Inspector General for Legal Affairs
Office of the Inspector General
United States Office of Personnel Management -

Dated:

ABBY L. BLOCK |
Assistant Director for Insurance Programs

~ United States Office of Personne]l Management -

' RELATOR.

Dated:

'CHERYL A. VAUGHT

Vaught & Conner, P.L.L.C.
Aftorneys for Relator

EMERGENCY MEDICINE RESOURCES, /k/a M.,

FARRELL, MD,, P.A.
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