SETTLEMENT AGREEMENT
1. PARTIES |

This Settlement Agreement ("Agreement") is entered into between the United States kof
America ("United States"), acting through the; Uﬁited Statés Department of Justice and the _
United States Attorney's Office for the Southern District of Florida and on behalf of the Office of
Inspector General ("OIG-HHS") of the Department of Health and Human Services ("HHS"), and
Tenet Hialeah Healthsystem, Inc., d/b/a Hialeah Hospital (the "Hospital") (hereafter col]é_ctively
referred to as "the Paxﬁes"), through their authorized representatives. |

II. PREAMBLE

Asa prcarnble'to this Agreement, the Parties agree to the following:

A. Hospital is a corporation licensed under the State of Florida that operates an acute
care hospital located in Hialeah, Florida.

B. The United States contends that the Hospital submitted or caused to bé submitted
claims for payment to the Medicare Program ("Medicare"), Title XVIII of the Social Security
Act, 42 US.C. §§ 1395-1395ggg for thc'inpatient treatment of Medicare beneficiaries. |

C. Medicare payments to a hospital for inpatient treatment rendcrcd.to a beneficiary
generally are based upon the beneficiary's "principal diagnosis," as set forth by the hospital.

D. The Medicare program relies upon participating hospitals to properly indicate the
principal diagnosis through the use of standard diagnosis codes.’

E. The United States conducted an investigation into inpatient payment claims

submitted to Medicare by the Hospital with the princip'al' diagnosis of ICD-9 codes 482.89

International Classification of Diseases, 9th Revision, Clinical Modification ("ICD-9").
1
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(pneumonia dué tc "other specified bacteria") and 482.83 (pneumonia due to gram negative
bacteria).

F. The United States contends that it has certain civil claims against the Hospital
under the False Claims Act, 31 U.S.C. §§ 3729-3733, and other federal statutes and/or common
léw doctrines as more specifically identified in paragraph 3 below, for engaging in the following
alleged conduct during the period 1993 thr_ough 1997,' inclusive: Hospital submitted or caused to
be submitted claims to Medicare with the principal diagnosis codes of ICD-9 482.89 and 482.83,
that were not supported by fhe corresponding medical records (hereinafter referred to as theb
"Covered Conduct"). The United States alleges that, as a result of theée claims, the Hospital
received pay[hents to which it was not entitled.

G. The Unitcd States also contends that i; has certain administrative claims against
Hospital under the provisions for }:;ermissive exclusion from Medicare, Medicaid, and other
Federal health care programs, 42 U.S.C. § 1320a-7(b), and the provisions for civil monetary
pénalties, 42 U.S.C. § 1320a-7a, for the Covered Conduct.

H. The Hospital expressly denies the contentions of the United States as set forthin
.Paragraph F and G above. Specifically, Hospital contends that any payments improperly
received by Hbspital were the result of mere oversight or clerical error. Hospital further
expressly denies that there was any knowing or deliberate intent to defraud the United States or
otherwise obtain improper payments.'.

L To avoid the delay, uncertainty, inconvenience and expense of protracted

litigation of these claims, the Parties reach a full and final settlement as set forth below.
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II1. TERMS AND CONDITIONS

NOW, THEREFORE, in consideration of the mutual promises, covenants, and. '
obligations set forth below, and for good and valuable consideration as stated herein, the Pﬁﬁés :
agree as follows: | |

1. The Hospital agrees to pay to the United States a tota] of one hundred eighty-four
thousand, seven hundred and ninety-seven dollars ($184,797), plus interest agcruiﬁg at a simple
' rate of 5% per annum from May 13, 2002 through and including the Payment Date (the
"Settlement Amount”) as follows: Hospital agrees to make payment of the Settlement Ax.nount
by electx.'onic funds transfer pursuant to written instructions to be provided by the United States
Attorney's Office for the Southern District of Florida. The Hospital agrees to make this
electronic funds transfer within fourteen (14) business days after the Effective Date of this- .
Agreement and rveceipt of written electronic funds transfer instructions, whichever occurs last.
The "Payment Date" shall be the date that Hospital actually sends the Settilement.Amount to the
United States by electronic funds transfer.

| 2. Except as provided in Paragraph 4 below, the Hospital fully and finally releases

the United Statés, HHS, and each of their agencies, officers, agents, employees, and contractors
(and their employees), from any and all claims, causes of action, adjustxﬁents, and set-offs of any
kind arising out of or pertaining to the Covered Conduct including the investigation of the
Covered Conduct and this Agreement.

3. Subject to the exceptions in paragraph S below, in consideration of the obligations
of the Hospital set forth in this Agreement, conditioned upon the Hospifal‘s payment in full of
the Settlement Amount, and subject to paragraphs 11 and 12, below (concerning bankruptcy

proceedings commenced within 91 days of the date of any payment under this Agreement), the
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United States (on behalf of itself, its officers, agents, and its agencies and departments) will and
hereby does release the Hospital, together with its current and former parent corporations, direct
and indirect subsidiaries, brother or sister corporations, divisions, affiliates, predecessors,
successors and assigns, along with the current and former employees, officers and directors of
any of thé:m, from any civil or administrative monetary claim the United States, has or may have
under the False Claims Act, 31 U.S.C. §§ 3729-3733; the Civil Monetary Peﬁal_ties Law, 42
U.S.C. § 1320a-7a; the Program Fraud Civil Remedies Act, 31 U.S.C. §§ 3801-3812; or the
common law theories of payment by mistake, unjust enrichment, conversion, breach of contract
and fraud, for the Covered Conduct.

4. OIG-HHS expressly reserves all rights to institute, direct, or to maintain any
administrative action seeking exclusion ﬁoin Medicare, Medicaid, or other Federal heath care ‘4
progfams (as defined in 42 U.S.C. § 1320a-7b(f)) under 42 U.S.C. § 1320a-7a (Civil Monetary
- Penalties Law), 42 U.S.C. § 1320a-7(a) (mandatory exclusion), or 42 U.S.C. § 1320a-7(b)
(permissivé exc]usionj, against Hospital, and its officers, directors, employees, and agents for the
Covered Conduct. The Hospital does not waive and expressly reserves the right to pursue any
and all defenses that the Hospital may have, by statute, common law, or otherwise, against the
United States, its agencies, employees, servants, and agents resulting from the United States' |
pursuit of administrative action seeking exclusion against the Hospital as a result of or related to
the Covered Conduct, and all claims in direct response to such administrative action, if any.

5 Notwithstanding any term of this Agreement, specifically reserved and excluded .
from the scope and terms of this Agreement as to any entity or person (including the Hospital)
are any and all of the following:

(1)  Any civil, criminal or administrative claims arising under Title 26, U.S.
Code (Internal Revenue Code);

2 Any criminal liability;
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(3)  Except as explicitly otherwise stated in this Agreement, any
adrnjnistrative liability, including mandatory exclusion from Federal health .care progrmﬁs;
4 Any liability to the United States (or its ager;cies) for any conduct other
than the Covered Conduct;
(5) Any claims based upon such obligations as are créated by this Agreement;
'(6‘) Any ﬁability for express or implied warranty claims or other claims for
defective or deficient products or se:rvices, including quality of goods and services;
| N Any liability for failure to deliver goods or service_s due; and
8) Any civil or administrative liability of individuals (including current or
former directors, officers, employees, agents, or shareholders of the Hospital) wh6 are indicted,
charged or convicted, or who enter into a plea agreement related to the Covered Conduct.
| 6. The Hospital waﬁzes and will not assert any defénscs it may have to any criminal
prosecution or _adrﬁinistrative éction relating to the Covered Conduct, which defenses may bg_
based in whole or in part on a contention that, under the Double Jeopardy or. Excessive Fines
Clause of the Constitution, this settlement bars a remedy sdught in such criminal prosecution or
administrative action. The Hospital agrees that this settlement is not punitive in purpose or
effect for purposes of such criminal prosecution or administrative action. Nothing in this
* Paragraph or any other provision of this Agreement constitutes an agreement by the United
States concerning the characterization of the Settlement Amount for purposes of the Internal
| Revenue Laws, Title 26 of the United States Code.
7. The Settlement Amount that the Hospital must pay pursuant to this Agreement by
electronic wire transfer pursuant to Paragraph 1 above, shall not be decreased as a result of the

denial of claims for payment now being withheld from payment by any Medicare carrier or
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intermediary, relgted to the Covered Conduct; and the Hospital agrees not to resubmit to any
Medicare carrier or intermediary any previously denied claims related to the Covered Conduct,
and agrees not to appeal any such denials of claimg.

8. ‘The Hospital agrees to the following:

a. | Unallowable Costs Defined: that all costs (as defined in the Federal
Acquisition Regulations ("FAR™) § 31.205-47 and in Titles XVII and XIX of the Sociai
Security Act, 42 U.S.C. §§ 1395-1395ggg and 1396-1396v, and the regulations and official
program directives‘pr-omulgated ﬂleréunder) incurrea by or on behalf of the Hospital, or its
current and former parent corporations, each of their direct and indirect subsidiaries, division,
affiliates, brother and sister corporations, predecessors, succéssors and assigns, along with the
-current and former employees, officers and directors of any of them, in-connection with:

' (1) the matters covered by this Agreement, |

(2) the Government's audit(s) and civil investigation(s) of the matters covered by
this Agreement,

(3) the Hospital's investigation, defense, and corrective actions undertaken in
response to the Government's audit(s) and civil investigation(s) in conhection with the matters
covered by this Agreement (including attorneys' fees),

(4) the negotiation and performance of this Agreement, and

(5) the payxﬁents made pursuant or ancillary to thxs Agreement, in.cluding'any
costs and attorneys' fees,
are unallowable costs on Government contracts and under the Medicare Program, Medicaid
Program, TRICARE Program, Veterans Affairs Program ("VA"), and FEHBP (Federal
Employee Health Benefits Program). (All costs described or set forth in this Péragréph are

hereafter, "unallowable costs™).
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b. Future Tréatmcnt of Unallowable Costs: These unallowable costs will be
separately determined and accounted for in ﬁdn—feimbursable cost centers by the Hospital, and
the Hospital will nof charge such unallowable costs directly or indirectly to any contracts with
the United States or any State Medicaid Prégram, or seck payment for such unallowable costs

- through any cost report, cost statement, information statement or payment request submitted by
the Hospital or any of its currenfc and former parent corporations, each of their direct and indirect
subsidiaries, divisions, affiliates, brothér and sister corporations, predecessors, successors and
assigns, along with the current and former employees, officers and directors of any of them to
the Medicare, Medicaid, TRICARE, VA or FEHBP programs.

c. Treatment of Unallowable Costs Previously Submitted for Payment: The -

Hospital Mer agrees that within 90 days of the effective date of this Agreement it will identify
to applicable Medicare and TRICARE fiscal intermediaries, carriers, and/or contractors; and
Medicaid, VA and FEHBP fiscal agents, any unallowable costs {(as defined in this Paragraph)
included in payments previously sought from the United States, or any State Medicaid Program,
including, but not limited to, payments sought in ahy cost report, cost stafements, information
reports, or payment requests already submitted by the Hoépital or any of its current and former v
parent corporations, each of their direct and indirect subsidi_aries, divisions, affiliates, brother
and sister. corporations, predecessors, successors and assigns along with the current and former
employees, officers and directors of any of them, and will.request, and agree, that such cést

© reports, cost statements, information reports or payment requests, even if already settled, be
adjusted to account for the effect of the inclusion of the unallowable costs. The Hospital agrees
that the United States, at a minimum, will be entitled to recoup from the Hospital any

overpayment plus applicable interest and penalties as a result of the inclusion of such
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unallowable costs on previously submitted cost reports, infﬁrmation reports, cost statements, or
requests for payment. If the Hospital fails to identify such costs in past filed cost reports in
conformity with this Paragraph, the United Statfe;s may seek an a;;propriate penaity or other
sanction in addition to the recouped amount. |

Any payments due after the adjustments have been made shall be paid to the United |
States pursuant to the direction of the Department of Justice and/or the affected agencies. The
United States reserves its rights to disagree with any calculations submitted by the Hospital .or
‘any of its current and former parent corporations, each of their direct and indirect subsidiaries,
divisions, affiliates, brother and sister corporations, predecessors, successors and assigns, along
with the current and former employees, officers and directors of any of them, on the effect of
inclusion of unallowable costs (as defined in this Paragraph) on the cost reports, 'cost statements,
or ipformation reports of the Hospital or any of its current or former parent corporations, each of -
their direct and indirect subsidiaries, divisions, affiliates, brother and sister corporations,
.predecessors, successors and assigns, along with the current and“former employees, officers and
directors of any of them. Nothipg in this Agreement shéll constitute é waiver of thé rights of th;-: :
United States to examine or reexamine the unallowable costs désédbed in this Paragraph.

9. This Agreement is intended to be for the benefit of the Parties only, including the
Hospital (together with its current and former parent corporations, direct and indirect
subsidiaries, brother or sister corporations, divfsions, affiliates, predecessors, successors and
assigns, along with the current and former employees, officers, directors of any of them) and by
this instrument the Parties do not release any claims against an).r other person or entity.

10. The Hospital agrees that it shall not seek payment fér any of the health care
billings covered by this Agreement from any health care beneficiaries or their parents or
sponsors. The Hospital waives any causes of action against these beneficiaries or their parents

or sponsors based upon the claims for payment covered by this Agreement.
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11.  The Hospital expressly warrants that it has reviewed its financial situation and
that it currently is solvent within the meaning o.f 11 U.S.C. § 547(b)(3), and Qill remain solvent
following its payment to the United States hereunder. Further, the Parties expressly warrant that,
in evaluating whether to execute this Agreement, the Parties (i) have intended that the mptual
promises, covenants and obligations set ‘forth herein constitute.a contemporaneous exchange for
new va.luel given to the Hospital, within the meaning of 11 U.S.C. §-547(c)(1), and (ii) have
concluded that these mutual promises, covenants and obligationsr do, in fact, constitute sﬁr;h a
contemporaneous exchange.

12. In the cvent the Hospital commences, or a third party commences, within 91 days
of any payment of the-Settlement Amount, any case, proceeding, or other action (a) under any
law relating to bankruptcy, insolvency, reorganization or relief of debtors, seeking to have any
order for relief of Hospital's debts, or seeking to adjudicate Hospital as bankrupt or insolvent,_ or.
(b) seeking appointment of a receiver, trustee, custédiaﬁ or other similar official for Hospital or
for all or any substantial part of Hospital's assets, Hospital agrees as follows:

a.. >The Hospital's obligations under this Agreement may not be avoided
- pursuant to 11 U.S.C. § 547, and Hospital will not argue or otherwise take the position in any
such case, proceeding or action that: (i) Hospital's obligations under this Agreement may be
avoided under 11 U.S.C. § 547; (ii) Hospital was insolvent at the time this Agreement was
entered into, or became insolvent as a result of the payment made to the United States hereunder;
or (ii1) the mutual promises, covenants and obligations set forth in this Agreement do not
constitute a contemporaneous exchange for new value given to Hospital.
| b. In the event that any of the Hospital's obligations hereunder are avoided

for any reason, including, but not limited to, through the exercise of a trustee's avoidance powers
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under the Bankruptcy Code, and to the extent the avoided obligation is not otherwise fulfilled by
third paxtiés (in which case the payment by the third party would be considered a payment of the
Settlement Amount), the United States, at its sole option and upon 30 days' written notice and
opportunity to cure such deficiency, may rescind the releases iﬂ this Agreement as to the
Hospital, and bring any civil and/or administrative claim, action or proceeding against the
Hospital for the claims that would otherwise be covered by the releasgs provided in Paragraph 3,
above. If thé United States chooses to do so, the Hospital agrees that (i) any such claims, 'actions
or proceedings brought by the United States (including any proceedings to exclude the Hospital
from participation in federal health care programs) are not subject to an "automatic stay” |
pursuant to 11 U.S.C. § 362(a) as a result of the action, case or proceeding described in the first
clause of this Paragraph, and that the Hospital will not argue or otherwise contend that the
United States' claims, actions or proceedings are subject to an automatic stay; and (i1) the
HospitalA will not plead, argue or otherwise raise any defenses under the theories of statute of
limitations, laches, estoppel or similar theories, to any such civil or adminisﬁ'ativé.claims,
actions or proceeding which are brought by the Uhited States within one hundred eighty
(180) éalendar days of written notification to the Hospital that the releases herein Have been
rescinded pursuant to this Paragraph, except to the extént such defenses were available on the
effective date of this Settlement Agreement.
c. The Hospital acknowledges that its agreements in this paragraph are -

provided in exchange for valuable consideration provided in this Agreement.

13. Each party to this Agreement will bear its own legal and other costs incurred in
connection with this matter, includihg the preparation and performance of this Agreement.

14.  The Hospital represents that this Agreement is ﬁeely and voluntarily entered into

without any degree of duress or compulsion whatsoever.
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15. | This Agreement is-governed by the laws of the United States. The Paﬁies agree
that the exclusive jurisdiction and venue for any dispute arising between and among the Parties
under tﬁis Agreement will be the United States District Court for the Southern Distn'ct of
Florida.

16. This Agreement constitutes the complete agreement between the Parties. This
Agreémcnt may not be amended except by written consent. of the Parties.

17. The undersigned individuals signing this Agréement on l?ehalf of the Hosbifal,

-represent and warrant that they are authorized to execute this Agreement on behalf of that éntity.
The undersigned United States signatories represent that they are signing thi§ Agreement in theii
official capacities and that they are authorized to execut¢ this Agreement.

18. This Agreement may be executed in counterparts, each of which constitutes an
original and all of whicil constiﬁte one and the same agreement.

19.  This Agreement is effective on the date of signature of the last signatory to the
Agreement (the "Effective Date"). Facsimiles of signatures shall constitute aécepfable, binding
signatures for purposes of this Agreement.

20. This Agreement is‘binding on successors, transferees, heirs, and assigns.

21.  Any notices required under this Agreement shall be directed to the following -
persons: |

On behalf of the Hospital:

Christi R. Sulzbach (or her successor)

General Counsel and Executive Vice President
Tenet Healthcare Corporation

Legal Department

3820 State Street
Santa Barbara, California 93105
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DATED:

DATED:

DATED:

On behalf of the United States, its agencies, departments and divisions:

Michael F. Hertz (or his successor)

Director, Commercial Litigation Branch

Civil Division

U.S. Department of Justice

P.O. Box 261
Ben Franklin Station

Washington, D.C. 20044

THE UNITED STATES OF AMERICA

Y7/h3

’/9 /o3
1
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BY:

BY:.
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MARK AL ]NE
Assistant Umted States Attomey
Southern District of Florida

e [t

MICHAEL F{ HERTZ
JOYCER.B

DIANA YOUNTS

Civil Division

U.S. Department of Justice

LEWIS MORRIS

Assistant Inspector General
Office of Counsel to the
Inspector General

Office of Inspector General
United States Department of

. Health and Human Services



On behalf of the United States, its agencies, departments and divisions:

Michael F. Hertz (or his successor)
Director, Commercial Litigation Branch
Civil Division -

U.S. Department of Justice

P.O. Box 261

Ben Franklin Station

Washington, D.C. 20044

THE UNITED STATES OF AMERICA

DATED: BY:
MARK A. LAVINE
Assistant United States Attorney
Southern District of Florida
DATED: BY:

MICHAEL F. HERTZ
JOYCE R. BRANDA
DIANA YOUNTS

Civil Division

U.S. Department of Justice

DATED: /T/ / 7/& 2 BY: 4%@«1/’

LEWIS MORRIS

Chief Counsel to the Inspector General
Office of Inspector General

United States Department of

Health and Human Services
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- DATED: g”/z,;,/y 2

DATED: 547'//’ —
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HOSPITAL

BY:

BY:

ﬂl///a?féf?

A \I0 M. FERNANDEZ

Tt
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NICOLA T, HANNA
GIBSON, DUNN & CRUTCHER LLP
Counsel for HOSPITAL



