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SETTLEMENT AGREEMENT

I. PARTIES
This Settlement Agreement ("Agreement”) is made between the
Gnited States of America, acting through ﬁhe Department of
Justice {(the "Department of Justice”), and on behalf of the

Office of Inspector General .("OIG-HHS") of the Department of

Health and Human Services ("HHS"); the TRICARE Management
Activity ("IMA") {formerly the Office of the Civilian Health and
Medical Program of the Uniformed Services ("OCHAMPUS")), through

itsAGaneral Counsel; the United States Office of Personnel
Management ("OPM"), which administers the Federal Employees
Health BenefitS'Program ("FEHBP") {(collectively, the "United
States"); the Personal Representative of the Estate Qf Relator

Theresa Semtner ("Relator®); and Osceola Bmergency Services, P.A.

{"Osceola"); (collectively in all, the "Parties"), through their

authorized representatives.
Ii. PREAMBLE

WHEREAS :

. Tﬁe United States coniends that Osceola submitted or
caused to be submitted claims for payment to the Medicare Progﬁam
{("Medicare®), Title XVIII of the Social Security Rct, 42 U.s.C.
§§ 1395-1395ggg (1997), the TRICARE Program, 10 U.5.C. §§ 1071-
1106; the fEHEP, 5 U.S.C. §§ B8901-8914, ana_the Medicaid Program,

42 U.S5.C. 8§ 1396-13%6v (1997).
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B. This Agreement addresses the United States®' civil and
administrative claims, as set forth in Paragraphs C and D of the
Agreement, against Oscebla-based on the conduct alleged in the
- sealed action pending in the Western District of Oklahoma %the
"Sealed Action"), involving the coding by Emergency Physicians
Billing Service ("EPBS") of emergency room services on behalf of
Osceola through September 24, 1999 (the "Covered Conduct"}).

C. The United States contends that the Covered Ccnduét has
resulted in the submiséion of claims that are actionable under
- the False Claims Act, 31 U.S5.C. §§ 3729—3733, and common law.

D. The United States also contends that it has certain
administratiye claims against Osceola undef the prévisions for
permiésive exclusion,ffom the Medicare, Medicaid and other
'Federal health care programs, 42 U.S.C. § 1320a-7(b), the
provisions for exclusion from thé TRICARE program, 32 C.F.R.

§ 199.8, the provisions for exclusion from the FEHBP, 5 U.S.C.
‘§ 8962a or 5 C.F.R. Part 970, and the p;ovisions for ciwvil
mone;éry penalties, 42 U.S$.C. § 1320a-7a, for tﬁe.Cévered
 Conduct.

E. Osceola contests and disputes the contentions of the
United States.

F. The Parties mutually desire to settle these disputes,
recognizing the costs and risks of litigation.

G. The Parties agree that no provision of this Agreement,
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nor any consideration exchanged pursuant to this Agreement,
constitutes any admission by any person or entity with respect to
any issue of law or fact.

III. TERMS AND CONDITIONS
"NOW, THEREFORE, in reliance on the represenéations contained
herein and in consideration of the mutual promiées, covenants,
aﬁd obligations set foréh'below, and for good and valuable -
consideration as stated herein, the Part;es agree as follows:

1. Osceola agrees to pay the United States and the state
of Florida (the "State") the collective sum of $74,998.36 (the
“Total Amount"). Osceola agrees to make separate payments
aggregating up to the Total Amount as follows: 551,829.72 to the
United States (the "United States' Settlement Share") and
$23,168.64 to the State (the "State's Settiement Share") .

Payment of the United States!' Settlement Share and the State's
Settlement Share will be made within ten business aays of
execution of the Ag?eement. Payment  of the United States?
Settlement Share shall be governed by this Agreement, and payment g
Qill be made by electronic:funds tréﬁsfer-in-éccofdamce with
instructions to be provided by the United States. A separate
settlement agreement will be negotiated and exééuted between
Osceola and thé State (the "State Agreement"), with payment
instructions as to the State's Settleﬁent Share to be provided by

Ellyn Sternfield, Esq. on behalf of the State. The TMA has or
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will process claims ﬁhat have been suspended by TMA, with the
amount to be paid by TMA to Osceola to equal 88% of the amount
that would have been paid by TMA had it processed the suspended
claims withoﬁt review of the coding, and with respect to the
suspendea claims, for claims for care prior to fiscal vyear 1999,
TMA has or will waive application of edits concerning
deductibles, third party liabiliﬁy.and other health insurance,
and will process based on 1998 prdfiles.

TMA. has or wmay further adjust its payments tq implement the
_provisions of the above paragraph for any of the suspended claims
that were inadvertently processed prior to the effective date of

" this Agreement. Further, Osceola waives any administra%ive
apﬁeal-rights'for any of the suspended claims. For suspended TMA.
claims submitted by EPBS on behalf of Osceola, payments will be
issued in the normal course of business which means the payment
.will normally be issued to. EPBS.

2. Corporate Integrity Agreement. Osceola has provided a
certificatipn,'attached hereto as Exhibit A, that it has npot
furnished services under any Federal health care program. (as
defined .in 42 U.8$.C. § 1320a-7b(f)) since October 1, 1998, and
that it has no plans to resume furnishing services. Oscecla
recognizes that 1f within the next three vears, it furnishes
services under ény Federal health care program, it will be

subject to certain integrity obligations required by the HHS-0IG.
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Oscecla represents that it will immediately contact the HHS-0IG
in the event it furnishes services under any Federal health care

program within the next three years.

3. Dismissal and Rélease. Subject to the exceptions in
Paragraph 8 below, in consideration of the obiigations set forth
in this Agreement and conditioned upon Osceola's payment in full
of the United States' Settlement Share: (i) within five days
aftez-the_Relator’s receipt of the payment set forth in Paragraph
6 hereocf,  the United’States and éelétor will move to dismiss with'
prejudice the claims against Osceola in the Sealed Action subject
to the terms of this Agreement and és described more fully in 
‘Paragfaph 9 of this Agreement; and (ii} the United States hereby
releases and discharges Osceola énd all of its current or former
_shéréholders, officers, directors, employees, partners, physiqian
contractors, subsidia;ies, predecessors, successors, affiliates
and assigns (collectively, the "Releasees") from any civil or
'administrative monetar?_claims,-including recoupment claimg, the
Unitedistatés now has or may have uﬁder.the Falze Claims Act;

31 U.é_.c. §§ 3729-3733, the Civil Moﬂét_ax’y. Penalties Law, 42
U.8.C. § 1320a~7a, the Program Fraud Civil Remedies Act, 31
U.s.C. §§ 3801-3812, the Social Security Act at 42 U.S.C.
_§.13951(é), or the common law theories of payment by mistake,
unjust enrichment, breach éf contract, and fraud, for the Covered

Conduct.
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4. Administrative Waiver. (a) Subjeét to the excaptions in
Paragraﬁh 8 below and as reserved in this Subparagraph, in
consideration for the obligations of Oscecla undex this
Agreement, conditioned upon Oscecla's payment iﬁ,full of the
United States' Settlement Share and the étate‘s Settlement Share,
the OIG-HHS agrees to release and refrain from_insﬁituting,
directing or maintaining any administrative claim or any action‘
seeking permissive exclusion of any Releasees from the Medicare,
Medicaid or other Federal health care programs. {as defined in 42
U.8.C. § 1320a-7b(f)), pursuant to 42 U.S.C. § 1320a-7a (Civil
NMonetary Penalties Law), oxr 42 U.S.C. § 1320a—7(bf {permissive
exclusion), for the Covered Condﬁct. The OIG-HHS expressly-
regerves all rights to comply with an? statutory obligations.to
exclude the Osceola from the Medicare, Medicaid or other Federai
‘health care programs under 42 U.S.C. § 1320a-7(a) (mandatory
exclusion) for the Covered Conduct. Nothing in this Paragraph .
precludes OIG-HHS froﬁ taking action against entities or persons,
or for cdnductvand pfactiées, for whiéﬁ civil claims have been
reserved in-Paragraph_B,'bélow. |

{(b) In considerétion of the obligations of Osceola
under this Agreemernt, conéitioned upon, Osceola's payment in full
of the United States' Settlement Share, the TMA agrees to refraiﬁ
from instituting,.directing; or maintaining.any administrativa

claims or any action seeking exclusion from the TRICARE Program
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against any Releasees under 327C.F.R. § 199.9 for the Covered
" Conduct, except as reserved in Paragraph 8 below and as resa;ved
in this Subparagraph. The TMA expressly resexrves authoriﬁy to
exclude any'Releasees from the TRICARE program under 32 C.F.R.
§§ 199.9(F) (1) (i) (A) and (£) (1) (iii), based upon the Covered
.Conduct. Nothing in this Subparagraph precludes the TMA froﬁ‘
taking action against entities or persons, or for conduct and
practices, for which civil claims have been réserved in Paragraéh
'8, below.

(c) In consideration of the obligations of Osceéla set
: erth iﬁ.;his Agreement, conditionedlupon Oscecla's payment in
full of the United States' Settlément Share, OPM agreeé to
release and refrain from instituting, difécting, or maintaining
any administrative claim or any action seeking exclusion from the
FEHBP against any Releasees under 5 U.5.C. § 89022 ox 5 C.F.R.
Part 970 fof thé Covered Conduct, except if excluded by tﬁe 0IG~-

HHS pursuant to 42 U.8$.C. § 1320a-7(a). Nothing in this

” Subparagraph preclﬁdes OpPM from taking action against entities or
personé, o:nfor conduct and practices, for whicﬁ_civil'claims
"have been reserved in Paragraph 8, below.

5.  Relator égreeslthat the settlement between the United
States aﬁd Osceola in this action is fair, adequate and |
-réasénable pursuant to 31 U.S.C. § 3730(c) (2) (B).

5. Pursuant to 31 U.S.C. § 3730, theée United States will
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pay to Relator a share of 20% (the "Relator's share"), within a
reasonable time after the United States' receipt of the United
States' Settlemgntlshare from Osceola. Relator will provide the
United States with wire transfer information to allow the
Relator's share to be paid by wire transfet. The United States
shall not be obligated to pay Relator unless and until the United
States receives payment of the United States' Settlement Share
from Oscecla.

7. In exchange for the United States' payment to Relator
of.the Relator's share, Reiator hereby releéséé‘and discharges
any and all claims Relapor might bring against the United States
relating to the Co?ered Conduct, and this Agreement, under 31
U.s.C. § 3730(d).

8. Exceptions to the Releases. Notwithstanding any term

of this Agreement, specifically reserved and excluded from the
scope and terms'of this Agreement and the éeleases provided
herein are:

a. any Civil, criminal,:or'administrative claims
that may arise under Title é6; United States_dee-(Internal
Revemie Code), or under'seéuritieé laws;

b. - ¢laims for-defective or deficient services, for
services.not provided or for medicaliy unnecesséry services, to
the extent sﬁch claims are_based_on conducﬁ other than ?he

Covered Conduct;
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c. claims relating to obligations created by this
Agreement; :

d. claims against entities or persons ﬁtheﬁ than.
the Releasees, including those currently named ag defendaﬁts in
the Sealed Action, and any named defendants in United States ex
rel. Semtner v. EPBS, Np. 94-671-{C) {(W.D. Okla.), and other
clients of EPBS;

e. except as explicitly stated in this Agreement, any
administrative liability to agencies other than OIG-HHS, TMA, and
OPM, including claims for any action seeking exclusion f:om the
Medicare program or Federal health care programs (as defined in
Title 42 U.S.C. §1320a~7b(f}) pursuant to 42‘U.S.C. § 1320a-7(a)
{mandatory exclusion);

| f£. any liability to. the United States or ité agencies
for any conduct cher than the Covered Conduct; and

g. any criminal liability.

9. The consideration set forth in this Agreement is
‘accepted by all Parties in full comp;omise and settlament of the
| :Ciaims_and causes of action f0r-injuries and damages.assertéd‘in
‘the Sealed Action pursuépt andAsubject to the releasgs set forth
inKParagraphs 3 and 4 and the-éxceptions set forth in Paragraph
_8. Concurrent with the execution of this Settlement‘Agréemen@,
the United States and Relator shall execute a stibulation of

dismissal to be filed with the Court within five days after
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receipt of the Relator's share described in Paragraph 6

soreement. The stipulation will request that the Court

soder to dismiss with prejudice the claims against

the Sealed Action, pursuant and subject to the terms

sovesment and to any order by the Court with respect to

with prejudice of the claims against Osceola consistent
sgreement.

consideration of the mutual promises and obligations

aoir=ement, Relator hereby releases and discharges all

smoany claims, known or unknown, which Relator

could have asserted under the False Claims Act or any

srubs O common law theéry of any kind whatscever

causnse of action for the Covered Conduct, including
Lnst Osceola for attorneys' fees, costs and expenses

5 Relator in connection with the Sealed Action or any

Linaoation.

Jnzliowable Costs.. Osceola agrees that all costs {as

in the Federal Acquisition Regulations (FAR) § 31.205-47,

rles MVIII and XIX of the Social Security Act, 42 U.S.CL

Lishogyg and 1396-1396v, and the regulations promulgated
inourred by ox on behalf of Osceola“in_connection
1lowing matters covered by this Agreement and the

:th the State: (a) attorney's fees; (b) the

Services
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Government 's audi£s and civil and criminal investigations of the
allegations which are the subject of this Agreement; (c¢) any of
Osceola's investigation, defense and corrective actions
(including attorney's ﬁeeé) undertaken in response to the
Government 's audits and éivil and criminal investigations in
connection with matters specifically covered by this Agreement
and the agreement with the State; (d) the negotiation of this
Agreement, including the agreement with the State (inclgding
_attornéy's fees); and (e) the payments made to the United States,
the State and the Relator purSuént to this Agreement and the
agreement with the State, are unallowable costs on -Government
contracté and under the Medicare, Medicaid, TRICARE,.Veterans
Affairs (VA) and FEHBP ?rpgrams (hereinafter "unallowable
costs"). These unallowable. costs will be separately estimated
and accounted for by'Oscebla and Osceola will not charge such
‘unallowable costs directly ox indixeaﬁly to any contracts with
the United States or any‘state Médicéid program, or seek payment
for such unallowable costs through any cost report, cost
étatement, informatioﬁ staﬁement ér‘payment request submitted b?
Osceola or any of its subsidiaries to the Medicare, Medi¢aia; |
TRICARE, VA or FEHBP programs.

Osceola furpher agrees that, if Osceola currently is
partiéipating in, or previously has participated, or becomes a

participant in the Federal health care programs (as defined in 42
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U.S8.C. § 1320a-7b(f)) as a provider that is reimbursed in whole
or in part on the basis of the provider's costs, or if Osceola
has or acquires an ownership interest in such an entity, within
60 days of the effective date of this Agreement, Osceola will‘
identify to applicable Medicare and TRICARE fiscai'
iﬁtermadiaries, carriers and/or contractors, and Medicaid and
FEHBP fiscal agents, any unallowablé*costs {as defined in this
~Paragraph 11) included in payments previously,éought'from the
United States, or any State Medicaid Prqgram, including, but not
limited to, paymenis sought in any cost reports, cost statéments,
information reports, or payment requests already submitted by
Osceola or any of its subsidiaries, and will request, and agree,
that such cost reports, cost statements, information reports or
payment requests, even if already settled, be adjuéted to account
for the effect of the inélusion of the unallowable costs.

Oéc@oia agrees that the United States will be entitled to recoup
from Osceola any overpayment as a result of the inclusion of such
uﬁallowabla costs on previouslyesubmitﬁed cost reports,
information reports, cost statements or requests for payment.
Any payments due after the adjustments have been made shall be
paid to the United States pursuant to the direction of the
Départmeht of Juétice, and/or the affected agencies. The United
States reserves its rights to disagree with any caléulations

submitted by Osceocla or any of its subsidiaries on the effect of
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inclusion of unailowable costs (as defined in this Paragraph 11)
on Osceola or any of its subsidiaries' caost reéorts, cost
statements or information reports. Nothing in this Agreément
shall constitute a waiver of the rights of the United States to
examine or réegamine the unallowable costs described in this
Paragraph 11.

12. Subseguent to the execution of this Agreement, Osc@ola
. agreeg that it will notréeek payment for any of the health care
Eillings relgted to the Covered Conduct from any'Fedefal health
care beneficiaries or their parents or sponsors. Osceola waives
any causes of action against these beneficiaries or théir parents
or sponsors based upoﬁ the claims for payment covere& by this
Agreement.

13. Waiver of Double Jeopardy Defense. Osceola waives and

will not assert any defepses Osceola may have to any criminal
prosecution or administrative action reléting to the Covered
Conduct, which defenses may be based in whole or in part on a
contention that, under the Double Jeopardy Clause in the Fifth
-'Améndment of the anstitution,ror under the Exceséive Fines
Clause in the Eighth'Amendment of the Constitution, this
Settlement bars a remedy sought in such criminal prosecutioﬁ ox
administratiﬁe action. 6sceola agrees that this-settlemeﬁt ié
not punitive in purpose or effect.

14. Nothing in this Paragraph or any other pfovision of
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-ement constitutes an agreement by the United States
ir the characterization of the amounts paid hereunder for

the Internal Revenue Code, Title 26 of the United

Uscecla represents that this Agreement is freely and
=ntered into without any degree of duress or
whatgoever.

e venue for Enforcement, Interpretation or Dispute

should any action to enforce or interpret this

o resolve aﬁy dispute hereunder be required, the
nowladge the jurisdiction of the federal courts and
CETIUE for any such action shall be in the United

cacvice Court for the Weétern District.of Cklahoma.

monire Agreement. This Agreement constitutes the

wint between the Parties with respect to the matters

@in, and may not be modified except by a writing

“arties hereto.

Counterparts. This Agreement may be executed in

sach of which constitutes an original and all of

uwire one and the same agreement.

Pipding Nature of Agreement. This Agreement is binding

noossa0rs, heirs, assigns and transferees of the Parties.

zotive Date. This Agreement is effective on the

sronacure of the last signatory to the Agreement.

14




Osceola Emergency Services

Settlement Agreement

UNITELD STATES OF AMERICA

%CA & Dated: 7/5% 477 0700/

REBECCA ROHR

Trial Attorney

Commercial Litigation Branch

Civil Pivision .

United States Department of Justice,

Dated:

LEWIS MORRIS _
Assistant Inspector General,
Office of Counsel to the
Inspector General
Office .of Inspector General
United States Department of

Health and Human Services

- Dated:
ROBERT L. SHEPHERD
Deputy General Counsel
TRICARE Management Activity
United States Department of Defense

Dated:

'E. JEREMY HUTTON.

Asgistant Inspector General for Legal
Affairs

Office of the Inspector General
United States Offlce of Personnel

Management
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. E. JEREMY HUTTON

+ 7807 P.02/07 F-B1E

UNITED STATES OF AMERICA

Dated:

REBECCA ROHR

Trial Attorney

Commercial Litvigauvion Branch

Civil Division ‘

United Stateg Department of Juscice,

'/7722225»vyf’ Dated:‘z7(54<;f '

LEWIS MORRIS
Assiscant Inspector General,

- Qffice of Counssl to the

Inspector General

Qffice of Inspector General
Uniced States Department of
Health and Human Hervices

Dated:

ROBEET L. SHEFPHERD

Deputy Gensral Counsel

TRICARE Management Acrtivity
United States Department of Defense

Dated:

Assistant Inspector General for Legal

Affairs

Cffice of the Inspector General
United States Off.ce of Pergonnel
Managemant
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TRICARE HGMT ACT-GEN CON [doos

UNITED STATES OF AMERICA

Dated:

REBECCA ROHR

Trial Attorney

Commercial Litigation Branch

Civil Division

United States Department of Justice,

Dated:

LEWIS MORRIS

Assistant Inspector General,
Office of Counsel to the
Inspector General

Office of Inspector General
United States Department of
Health and Human Services

DEC 5 2001

Deputy General Counsel
TRICARE Management Activity _
United States Department of Defense

Dated:

B, JEREMY HUTTON

Assistant Inspector General for Légal
Affairs , ‘
Office of the Inspector General
United States Office of Personnel
Management '
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UNITED STATES OF AMERICA

Dated:‘

REBECCA ROHR
-Trial Attorney
Commercial Litigation Branch

Civil Division

United States Department of Justics,

-

Dated:

LEWIS MORRIS

Assistant Inspector General,
.Qffice of Counsel to the
Inspector General

Office of Inspector General
United States Department of
Health and Human Services

Dated:

ROBERT 1.. SHEPHERD

Deputy General Counsel

TRICARE Management Activicy

United States Department of Defense

f’§%~;_ﬂ LJLIE;Cx Dated: Dec.12, 200

E. JEREMY 'HUTTON &
Assigtant Inspector General for Legal
Affairs ,

Office of the Inspector General
United States 0Office of Personnel
Management
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ABRBY 1/1 BLOCK

Assistant Director for Insurance
Programs

United States Qffice of Personnel
Management

RELATOR

Dated:

CHERYL A. VAUGHT.
Vaught & Conner, P.L.L.C.
Atcorneys for Relator

Osceola Emergency Services, P.A.

_ Dated:
Timothy E. Whalen, M.D.
President

Ogceola Emergency Serviceas
Settlement Agreement - 18



Frome

T-170  P.003/003  F-4T8

Dated:

ABBY I,. BLOCK

Assistant Director for Insurance
Programs

Unived Stats=e Qffice of Personnel
Management

RELATOR

g hil bated: 12 o o

CHERYL AY VAUGHTY
Vaught & Ceonner, P.L.L.C.
Attorneys for Relator

Oscecla Emergency Services, P.A.

Dated:
Timothy E. Whalen, M.D.
President
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WHALEN

DR B

Management

r

ABRY L. BLOCK

Aggistant Director for Ins
Frogqrams .

Unirted States Office of Pe
Management

RELATOR

Date

CHERYL A. VAUGHT
Vaught & Conmer, P.L.L.C.
Attorneys for Relator

Oscecla Roergency Services

(L e o

Timothy B.(ﬁﬁﬁlcn, H.D.
Presgident )
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