" SETTLEMENT AGREEMENT

I PARTIES
This Settlement Agreement (Agreement) is entered into aﬁlbng the United States of
America, acting through the United States Departinent of Justice and on behalf of the Office of
Inspector General (OIG-HHS) of the Department of Health and Human Services (HHS)
(collectively the "United States"); Radiology Regional Center (RRC); and Relator Suzan Walker
(ﬁereaﬁer referred to as "the Parties"), through their authorized representatives.
O. PREAMBLE
As a preamble to this Agreement, the Parties agree to the following:
"A.. - Radiology Regional Center (RRC) is éFIon’da professional corporatidn, '
- with its principal place of business.in Fort Myers, Florida. RRC‘provides radiology services.”
~ RRC is a Medicare provider and é}ills Medicare for radiology services provided for Medi.care :
benéﬁciaries; | |
B. . Suzan Walker (the "relator") is an individual residing in the State of
‘Florida. InDecember-2000, the relator filed a qui tam action in the United States District Court

for the Middle District of Floridacaptioned Uiited States ex rei; Suzan Walker v. Radiology

"+ ..Regional Center; et al., Case No. 2:00-CV-558-FTM-29DNF (hereinafter "the Civil Action.”). -

- The United. States intervened in the Civil Action against RRC on January 29, 2004.
C.  The United States contends t]iat RRC submitted or caused to be submitted

claims for payment to the Medicare Program (Medicare), Title XVIII of the Social Sscurity Act,

© 427U.8.C. §§1395-1395ggg.
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D.

The United States contends that it has certain civil claims, as specified

below, against RRC for engaging in the following conduct during the following time periods:

i.

il

.

During the years 1997 th:qugh 2001, RRC billed Medicare for
retroperitoneal ultrasound procedures (CPT Code 76770) which were not
ordered by the patients' treating physicians or were otherwise not
reimbursable.

During the years 1996 through 2002, RRC billed Medicare for non-
invasive physiologic studies of the extr;acranial arteries (CPT Code 93875)
as well as duplex scans of the extracranial arteries (CPT Code 93880) for
the same patient on the same date. However, the duplex scan, a more
complex procedure, includes the physiclogical study, the less complex

procedure., RRC should have billed for only the more complex procedure.

‘During the years 1996 through 2002, RRC billed Medicare for non-

- Invasive physiologic studies of the extremity veins (CPT Code 93965'),as_

C v,

well as duplex scans of the extremity veins (CPT Codes 93970 and 939;.71)

. for the same patient on the same date. However, the duplex scan, a:more

, .complex proéedure,.includes the physiological st_ady,_— the leés.édmplex

procedure. RRC should have billed for only the more complex procedure. _

. During the years 1998 through 2003, RRC billed Medicare for

- reconstruction procedures (CPT Code 76375) which were not ordered by

:. . the patients’ treating physicians or were.otherwise not reimbursable.

V.
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.During the years 1997 through 2003, RRC billed Medicare for magnetic

~2-


http:93965).as

resonance imagings (MRIs) of the orbit, face and neck (CPT Code 70540)
which were not ordered by the patients' treating physicians or were
oztberwise not reimbursable.

i During the years 1994 through 2001, RRC billed Medicare for certain
mammograms (CPT Codes 76090 and 76091) that did not qualify as
diagnostic mammograms and, instead, should have been billed as

- screening mammograms (CPT Code 76092).
(hereinafter referred to.as the "Covered Conduct”).
E. . The United States also contends that it has certain administrative claims,
as specified in Paragraph 3 below, against RRC for engaging in the Covered Conduct.
F. The Parties agree that nothing in this Agreement constitutes an admission
* by any Party, person or entity with respect to the allegations in this Agreement or in the Civil
" Action, nor does it constitute any admission or evidence of wrongdeing by any Party, person or

éntity. This Agreeriient also does not constitute a concession by the United: States that its claims

" arenot well founded. -

-G: - Toavoid the delay, uncertainty, inconvenience, and expense of protracted
litigation of the'iaﬁove claims; the Parties reach a full and ﬁnai..seftlement ';}ur's‘uant to the Terms
'and Conditions beldw.r..“- e
© 7 ML TERMS AND CONDITIONS ' -
L RRC agrées to pay t~ the United States $2,533,586 (the "Settlement Amount”).
- The Upited States agrees to pay $443,378 of the Settlement Amount to the relator. RRC further

- agrees to pay relator $85,500 for expenses and attorney’s fees and costs ("Fees and Expenses”).
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The foregoing payments shall be made as follows:

a. - RRC agrees to pay the full Settlement Amount to the United States by
_electronic funds transfer directly to the Office of the United States Attorney for the Middle
District of Florida pursuant to written instructions attached hereto as Attachment One. RRC

agrees to make this electronic funds transfer no later than ten days after the Effective Date of this

Agreement.

b. . Contingent upon the United States receiving the Settlement Amount from
RRC, the United States agrees to pay $443,378 to relator by electronic funds transfer. The

" United States will attempt to make this payment to relator within 30 days of receipt of the

- Settlement Amount from RRC.

"¢~ RRC agreesto pay relator the Fees and Expenses:by electronic funds
 transfer, pursuant-to written. instructions, no later than ten days after the Effective Date of this
;Agreemerit.
2. .. Subj e-ct. to the.exceptions in Paragraph 4 below, in consider:a_tinn of the obligaﬁoh#
of RRC in this Agreement, and conditioned upon RRC's full payment of the .Setﬂe{nent Amount,

. the United States {on behalf of itself; its officers; agents, agencies, and departments) agrees to

e : release RRC and its'currént and former shareholders, physicians, officers, directors, employees,

-and agents, and the successors, predecessors, or assigns of any of th;m ("the Rcleé,sed Entities

. and Individuals") from'ax;y civil or administrative monetary claim the United States has ormay
have for the Covered Conduct under the False Clasm Act, "1 US.C. §§ 3729-3733; the Civil
Monetary Penalties Law, 42 U.S.C. § 1320a-7a; the Program Fraud Civil Remedies Act, 31
U.S.C. §§ 3801-3812; or the commion law-or administrative theories of recoupment, payment by
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“mistake, unjust enrichment, disgorgement, conversion, breach of contract, and fraud.
3. In consideration of the obligations of RRC in this Agreement and the Corporate
Integrity Agreement ("CIA") incorporated herein by reference, and conditioned upon RRC's full
' ;Sayment of the Settlement Amount, the OIG-HHS agrees to release and refrain from instituting,
directing, or maintaining any administrative action seeking exclusion from thé Medicare,
Medicaid, or other Federal health care programs (as defined in 42 US.C. § 13202a-7b(f)) against
RRC and its thirteen current and former shareholders under 42 U.S.C. § 1320a-7a (Civil
Monetary Penalties Law), or 42 U.S.C. § 132(}a~7(b)(‘2) (permissive exclusion for fraud,
kickbacks, and other prohibited activities), for the Covered Conduct, except as reserved in
‘ Péragraph 4 below, and as re.s—erVed;in this Paragraph, The OIG-HHS expressly reserves all
'I.ight.s to 'cdm'ply with any statutory obligations to exclude RRC from the Medicare, Medica:;d, or
' other Federal health care program under 42 U.S.C. § 1320a-7(a)(mandatory exclusion) based B
upon the Covered Conduct. Nothing in this Paragraph precludes the OIG-HHS from taking |
! gdetion agdinst entities of pérsons, or for conduct and practices; for which claims have been .
 reserved in Paragraph 4 below.
: 4 Notwithstanding any term Qf this Agreement, specifically reserved and excluded
- 9"’~ﬁ6fﬁ f:ﬁé- §c6pé-arid- ténﬁé'bf this ﬁée@ent as to any éntity o.r'_p'erson (including RRC _énd
1. relator) ate the following elaims of the United States: |
a. - Anycivil, criminal or administrative liability arising under Title 26, U.S.
' Code (Internal Revenue ¢0‘de);' : |
‘b. ~ Any criminal liability;
c. ' Except as explicitly stated in this Agreement, any administrative Liability,
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including mandatory exclusion from Federal health care programs;
d.  Anyliability to the United States (or its agencies) for any conduct other

- than the Covered Conduct;

e. Any Hlability to the Medicaid, TRICARE or Federal Employees Health

Benefits Programs;
f. Any liability based upon such obligations as are created by this
A_greement;'and '
g. . Any liability for express or implied warranty claims or other claims for
defective or deficient products or services, including quality of goods and services.
5, Conditioned upon receipt of the payment described in Paragraph 1.b, the relator, -

"..for herself and for her heirs, successors, attomeys, agents, and assigns, agrees to release the

—_—

!
- United States; its officers, agents, and employees, from any claims.arising from or relating to 31

U.8.C. § 3730 in connection with this Civﬂr Action, or arising from the filing of the Civil Action,
" . including 31 U.S.C. §§ 3730(5),‘ {©), (cX(5), (d), and {d)(1) in connection with this‘_Civ‘il Action.

- The relator agrees and confirms that this Agreement ié fair, acieuate, and reasonable under all

. the circumstances; pi;r:éuant'to 31US8.C §- 3730(c)(2)(B). |
: 6 oA Relatbl;-aﬁkméﬁ‘}ely representé and warrants that ;:geimef; shé, or her attorney,
_ * +have filed oiher‘lawsmfs, and have made 1io other compllaintsragainst-any of the Released Entities
or Individuals, which are either éctive or pending. Further, Relator affirmatively represents that
| she is'not aware of othér lawsuits oi: complaints made or brought Ey anyone else at any time.

b. Relator and her attorneys, for themselves, their agents, executors,

. adiinistrators, sﬁcces'sbrs,- beneficiaries, heirs and/or assigns, release the Released Entities and
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Individuals from any and all claims or causes of action that Relator or her attorneys may have or
may bring, whether in law or equity and whether known or unknown. This release includes, but
is not limited to, claims for relator's expenses, attorneys’ fees and costs pursuant to 31 U.S.C.
section 3730.

- ¢. Relator and her attorneys further agree that they will not assist any other person
or entity in bringing any claim_s, actions, complaints, or suits against the Released Entities or
Individuals, except in accordance with service of legal process or as otherwise required by law or

when acting i cooperation with an investigation or action by government law enforcement

agencies.
d: This Release shall be fully and unconditionally effective upon RRC's
: eaﬁsfacﬁon of its payment obligation nder Paragraph 1 of this Agreement, irrespective of
" whether the United States pays the Relator any surns to which the Relator claims she is entitled,
and hirespective of any other event. -
e. Relator and her counsel agree that, eontemporaneously with RRC'S payment of

" - Fees and Expenses, and within three days of the effective date of this-.Agreement, they shall

Y f}.retum to RRC any and all’'documénts and papers that relate to RRC which Relator rece;ved or .

‘otherwise obtamed as aTeslt of her employment with RRC. This obhganon does not extend to

* - docurdents provided by the Relator or her counsel to the United States and which decuments are.

" * currently in the poésession of the United-States. -

7.  RRC and its current and former shareholders, phyeicians, officers, directors,
- employees, and agents, and the successors, predecessors, or assigns of any of them hereby release
. ¢ the Relator from any and all claims that they may have against her, whether known or unknown,:
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 suspected or unsuspected.

8. RRC has entered into a CIA with OIG-HHS, attached as Exhibit 1, which is
incorporated into this Agreement by reference. RRC will immediately upon execution of this
Agreement implement its obligations under the CIA.

9. RRC waives and will not assert any defenses RRC may have to any criminal
prosecution or administrative action relating to the Covered Conduct, which defenses may be

' based in whole or in part on a contention that, under the Double Jeopardy Clause in the Fifth

" ‘Amendment of the Constitution, or under the Excessive Fines Clausé in the Eighth Amendment- -
- of the Conét;itution, this Agreement bars a remedy sought in such criminal prosecution or
administrative acon. RRC agrees that this Agreement is not punitive in purpose or effect. -

; ﬁo’ching in this paragraph or any other provision of this Agreement constitutes an agreement by
“the United States concerning the characterization of the Settlernent Amount for purposes of the

* Trternal Revenue laws, Title 26 of the United States Code.

10.  RRC and its current and former shareholders, physicians, officers, directﬁrs,
employees, and agents, and-the successors, predecessors, or assigns of any of them fully and

finally reléase the United States, its agericies, employees, servants, and agents from any claims

(including attomey’s fees, costs, and expenses of every kind and however denominated) which _. TR _

- they have asserted, could have asserted, or may assert in the future against the United States, its

't agencies, employees, servants, and agents, related to the Covered Conduct and the United States' -

investigation and prosécution therr Jf.

11. ~ ‘The Settlement Amount will not be decreased as a result of the denial of cléims

- - for payment now being withheld from payment by any Medicare carrier or intermediary or any
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State payer, related to the Covered Conduct; and RRC shall not resubmit to any Medicare carrier
or intermediary or any State payer any previously denied claims related to the Covered Conduct,
and shall not appeal any such denials of claims.

12.  RRC agrees to the following:

()  Unallowable Costs Defined: that all costs (as defined in the Federal

Acquisition Regulations (FAR) 48 C.F.R. § 31.205-47 and in Titles XVIII and XIX of the Social
Security Act, 42 U.S.C. §§ 1395-1395ggg and 1396-1396v, and the regulations and official
program directives promulgated thereunder) incurred by or on behalf of RRC, its present or
former officers, directors, employees, shareholders, and agents in connection with the following
shall be "unallowable costs™:.
(1) - the matters covered by this Agreement;
{2) the United States' audit(s) and investigation(s) of the matters
covered by this Agreement;
(3) © RRC's investigation, defense, and corrective actions undertaken in
- response to the United States’ audit(s} and investigation(s) in
 connection. with the matters covered by this Agreement (inciudi'né '
attorney’s fees); |
(4) - the negotiation and performance of this Agreement; -
(5) . the payment RRC makes to the United States pursuant to this .
Agreement and any paymer‘s_that RRC may make to relator,
including costs and attorneys fees; and-
(6)  thenegotiation of, and obligations undertaken pursuant to the CIA
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o~ .

"*-payment requests for-costs to these Programs.

to:
'y} Retain an independent review organization to perform
annual reviews as described in Section IIT of the CIA; and
(i)  prepare and submit reports to the OIG-HHS; "
on Government contracts and under the Medicare Program, Medicaid Program,l TRICARE
Program, and Federal Employees Health Benefits Program (FEHBP). Hoﬁvever, nothing in this

Paragraph affects the status of costs that are not allowed based on any other statutory authority

applicable to RRC. (All costs described or set forth in this Paragraph 16(a) are hereafter,

" mypaliowable costs™).

(b)  Future Treatment of Unallowable Costs: If RRC receives any cost-based

- reimbursement; these unallowable costs will be separately determined and accounted for by

RRC, and RRC:will not charge stich unallowable costs directly or indirectly to any contracts with

" the United States or any State Medicaid Program, or seek payment for such unallowable costs-

‘through any cost Teport, cost statement, information statement, or payment request submitted by

RRC or any of its subsidiaries to tﬁe-Medicare, Medicaid, TRICARE, or FEHBP Programs to'the’

- extent that RRC or its. éﬁb’sidiaries $ubmit cost reports, cost statements, information statements or

*(c)’ - Treatrnent of Unallowable Costs Previously Submitted for Payment: RRC

furthier agrees that, if it has received any cost-based reimbursement, within 90 days of the -

Effective Date of this Agreément it will identify to applicable Medicare and TRIC*RE fiscal

* ‘intermediaries, carriers, and/or contractors, and Medicaid, VA and FEHBP fiscal agents; any

unallowable costs (ds defined in this Paragraph) included in payments previously sought from the
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United States, or any State Medicaid Program, including, but not limited to, payments sought in
any cost reports, cost staternents, information reports, or payment requests already submitted by
RRC or any of its subsidiaries or affiliates, and.will request, and agree, that such cost reports,
cost statements, information reports, or payment requests, even if already settled, be adjusted to -
account for the effect of the inclusion of any unallowable costs. RRC agrees that the United
States, at 2 minimum, shall be entitled to recoup from RRC any overpayment plus applicable
interest and penalties-as a result of the inclusion of such unallowable costs on previously-
s'l-lbmiited cost reports, information reports, cost statements, or fequests for payment.
Any payments due after any adjustments have been made shall be paid to the United

-~ States pursuant to the djrectio;i of ﬁe-DmaMmt of Justice, and/or the affected agencies. The -

- United States reserves its rights to disagree with any calculations éubmittcd by RRC or any of its

- subsidiaries on the effect of inclusion of unallowable costs (as defined in this Paragraph) on RRC
. or any of its subsidiaries’ cost gep_dﬁs, cost statements, or information reporis.

{(d) - - Nothing in this Agreement shall constitute a waiver of the nghts of the
.United States to audit, examine or re-examine RRC's Books and records to determiﬁe that n6
- unallowable costs have been claimed in acéordance with the pmvisiqns of ﬂns Paragraph.
. 13, ' This. Agreement iéinfgnd:& to be for tﬁe ben"cf'it-o,f the P_E;Iﬁes and thq Released
. Entities and Individuals only. The Parﬁes do not release any claims against any other, peréqn or
' :entity, except to the e;ctent provi&_ed for iﬁ,Paragraph 14 below.
- 14. ., RRCandits cur:eﬁt and former shareholders, physicians, officers, directors,

employees, and agents, and the successors, predecessors, or aséigns of any of them waive and
shall.not seek payment for any of the health care billings covered by this Agreement from any |
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health care beneficiaries or their parents, sponsors, legally responsible individuals, or third party
payors based upon the claims defined as Covered Conduct.

15.  RRC warrants that it has reviewed its financial situation and that it currently is

”solvent within the meaning of 11 U.S.C.V§§ 547(b)(3) and 548(a)(1)B)(1i)(T), and will remain

solvent following payment to the United States of the Settlement Amount. Further, the Parties
warrant that, in evaluating whether to execute this Agréement, they (a) have intended that the

mutual promises, covenants, and obligations set forth constitute a contemporaneous exchange for

-péw value given to RRC, within the meaning of 11 U.S.C. § 547(c)(1); and (b) conclude that

.these mutual promises, covenants, and obligations do, in fact, constitute such a contemporaneous ..

. exchange.: Further, the Parties warrant that the mutual promises, covenants, and obligations set -

~ forth herein are intended and do, in fact, represent a reasonably equivalent exchange of value

which is mot intended to hinder, delay, or defraud any entity to which RRC was or became
indebted to on or after the date of this transfer, within the meaning of 11 U.8.C, § 548(a)(1).

16. ° Except as expressly provided to the contrary in this Agreement, each Parfy will

- 'bear its own legal and other costs incurred in connection with this matter, including the

praparatlon and perfonnance of this Agrccme;nt

. ©17. - ‘This Agreement is poverned by the laws of the: Un:ted States ‘The Parties agree

. that the exclusive jurisdiction and venue for any dispute arising between and among the Parties -

- under thls Agreement will be the United Statas Dzstrzct Court for the Mlddle District of Florida, -

except the" disputes arising under the CIA shall be resolved exclusweiy under the dlspute

- resolution provisions in the CIA.-

18. This Agreement and the CIA attached hereto constitute the complete agreement
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between the Parties. This Agreement may not be amended except by written consent of the
Parties, except that only RRC and OIG-HHS must agree in writing to modification of the CIA.__

19.  On the Effective Date, the Relator shall file an amended complaint against RRC
only. In addition, after payment in full of the Settlement Amount by RRC to -the United States,
the Partie;s shall promptly sign a.nd file in the Civil Action the attached Joint Stipulation of
Dismissal With Prejudice of the Civil Action (Exhibit 2) pursuant to the terms of the Agreement.

20. The individuals signing this Agreement on behalf of RRC represent and warrant
that they are authorized by RRC fo execute this Agreeﬁzent’ The individual signing this
Agreezﬁeﬁt on behalf of the relator represent and warrant that he is authorized by relator to
execute this Agreement. The United States signatories represent that they are signing this
Agreement in their official capacities and that they are authorized to execute this Agréement.

21. This Agreement may be executed in counterparté, each of which constitutes an
original and.all-of which constitut\e} one and the same agreement.

22 . 'This.Ag:r,eement is bmdxng on RRC's successors, transferees, heirs, and assigué.

123. _. All parﬁe,s consent to the United States’ disclosure of this Agreement, and

7 ignformatioﬁ-‘ébout this Agre'crnent, to the public. | | |
24.  This Agreement is effécti*;re on the date of sigilaturé of .ﬂ;e 1ast sig,iiatéz;y-to .tﬁe_ -
l Agreement (the "Ef.f"ecﬁvc Date").  Facsimiles of signatures shall constitute acceptable, binding
signatures for purposes of this Agreement.

25, . Exceptin ;:onnec’lon with the CIA which has its own breach and default
proﬁsiom, any party may bring an action to enforce any of the requiréments of this Agreement in
the United States District Court for the Middle District of Florida, and ﬁotbing herein shall

WDC99 926035-1.063334.0011 —13—



constifute a waiver of any party's right to seek enforcement of the terms of this Agreement.

26,  RRC represents that its Board of Directors has ratified and approved this

Agreement.
. DATED: J)/’%‘O‘f

. "DATED:_

. DATED::
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THE UNITED STATES OF AMERICA

BY:

BY:

CAROL L. WALLACK

Trial Attorney

Commercial Litigation Branch
Civil Division

United States Departmeént of Justice

BY:

MARK STEINBECK
Assistant United States Attorey
Middle District of Florida

LARRY J. GOLDBERG S
Assistant Inspector General for Legal Affairs
Office of Counsel to the Inspector General
Office of Inspector General

United States Department of

Health and Human Services



constitute a waiver of any party’s right to seek enforcement of the terms of this Agreemnent.

26.  RRC represents that its Board of Directors has ratified and approved this

Agreement.
DATED:

DAT__ED: S /25 /0

* DATED:
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THE UNITED STATES OF AMERICA

BY:

BY:

BY:

CAROLL. WALLACK

Trial Attorney

Commercial Litigation Branch
Civil Division

United Sfates Dep of Justice

MARK S CK |
Assistant United States Attorney
Middle District of Florida

—14-

LARRY J. GOLDBERG

Assistant Inspector General for Legal Affairs
Office of Counsel to the Inspector General
Office of Inspector General -

United States Department of

Health and Human Services
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constitute a waiver of any party’s right to seek enforcement of the terms of this Agreement.

26. RRCrepresents that its Board of Directors has ratified and approved this

Agreement.

- DATED:_

- DATED: = °

EA&'ED:F 5’ / _é_ 5{ é7

~ WDC9S 926035-1.063334.0011

THE UNITED STATES OF AMERICA.

_BY:
CAROLL. WAILACK
Trial Atiorney

" Comumercial Litigation Branch

BY:

Civil Division
United States Depantment of Justice

MAREK STEINBECK

Assistant United States Attomey

Middle District of Florida

BY:

=14~

il o
LARRY I. GOLDBERG .
Assistant Inspector General for Legal Affairs
Office of Counsel to the Inspector General
Office of Inspector General

United States Department of

Health and Heman Services



RADIOLOGY REGIONAL CENTER

DATED 5/3-52"{‘ BY: —ANEAA—
o MICHAEL J. CARRON
Vice-President
- Radiology Regional Center
DATED:_____ BY:
) ANKUR L. GOEL ,
McDermott, Will & Emery
Washington, D.C.
R RELATOR, SUZAN WALKER

DATED: | BY:
- . JOSEPH J. PAPPACODA
500 Southeast 6th Street

Fort Landerdale, Florida
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DATED:

paten:. S| %o 0‘2’

"DATED:___ - .

WBCD3 926039-1.063334.0011

RADIOLOGY REGIONAL CENTER

BY:

MICHAEL J. CARRON
Vice-President
Radiology Regional Center

BY: A’W(qu QM’g/

ANKUR J. GOEL ¥
McDemmott, Will & Emery
Washington, D.C.

RELATOR, SUZAN WALKER

BY:

JOSEPH J, PAPPACODA
500 Southeast 6th Street
Fort Lauderdale, Florida
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RADIOLOGY REGIONAL CENTER

DATED: BY: -
' : MICHAEL . CARRON
VYice-President

Radiclogy Regional Center

DATED: BY-

ANKURJ. GOEL
McDermott, Will & Emery
‘Washington, D.C.

RELATOR, SUZAN WALKER

.DA’I‘ED:"_____;____'_ N BY: d&P Lﬁ ﬂ//’ﬁ-wcﬁ_

. COSEPH J. PAPPA DA
500 Southeast 6
Fort Lauderdale, Flarida
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