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SETTLZMENT AGREEMENT

I. TIE

This Settlement Agreement ("Rgreement”) is antered into
between the Uniced States of America ("United States”), acting
through the United States Department of Justice and on behalf of
the Office of Inspector General ("OIG-HHS”) of the Department of
Health and Human Services (“HHS"); Relator Health Outcomes
Technologies, Inc. ("Relator”); and Robert F. Kennedy Medical
Center ("RFKMC") (héreafter collectively referred to as "the
Farties"), through their authorized representatives.

II. PR LE

As a preamble to this Agreement, the Parties agree to the
following:

a. RFKMC is a health care provider, and submitted, or
caused to be submitted, claims to Part A of the Medicare Program,

Title XVIII of the Social Security Act, 42 U.S.C. §§ 1395-1395ggg

("Medicare"), for the inpatient treatment of Medicare
beneficiaries.
B. Medicare payments to a hospital for inpatient treatment

rendered to a beneficiary generally are based upon the
beneficiary's "principal diagrosis,” as set forth by the ,
hospital.

cC. The Medicare prcgram relies upon participating

hospitals to properly indicate the principal diagnosis through
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the use of standard diagnosis codes.-

D. The United States conducted an investigation into
inpatient payment claims submitted to Medicare with the principal
diagnosis code of ICD-9-CM 482.89 (pneumonia due to "other
specified bacteria").

E. The United States contends that it has certain civil
claims against RFKMC under the False Claims Act, 31 U.S.C.-§§
3729-3733, and other federal statutes and/or common law doctrines
as more specifically identified in paragraph 5 below, for the
following alleged cénduct during the period from December 1392 to .
November 1997: RFKMC knowingly submitted or caused to be
submitted claims to Medicare Part A with the principal diagnosis
code of ICD-39-CM 482.89, but“ghe principal diagnosis code was not
justified or supported by the corresponding medical records. The
United States alleges that, as a result of these claims, RFKMC
received payments to which it was not entitled. The conduct
described in this paragraph is referred to as the "Covered
Conducr."”

F. The United States also contends that it has certain
administrative claims against RFKMC under the provisions for
permissive exclusion from Medicare, Medicaid and other federal

health care programs, 42 U.S.C. § 1320a-7(b), and the provisidns

International Classification of Diseases, 9th Revision,
Clinical Modification (“ICD-S9-CM”).
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for civil monetary penalties, 42 U.S5.C. § 1320a-7a, for engaging
in the Covered Conduct.

G. RFKMC has provided information to the United Staves in
response to the government's investigation of the Covered
Conduct, including patient files for which claims were submitted
to the Medicare program with the principal diagnosis code gf

ICD-9-CM 482.89, and RFKMC represents that such response has been

tructhful, accurate, and complete to the best of its knowledge and

ability.
H. RFKMC denies the contentions of the United States as

set forth in Paragraphs E and F above and as set forth in United

S X a m n ! In v. R F.
Ke Med] Cengerx, No. CV 01-6840-ABC (C.D. Ca.) (UNDER
SEAL) (“the Civil Action”). This Agreement is neither an

admission of liability by RFKMC nor a concession by the United
States that its claims are not well founded.

I. To avoid the delay, uncertainty, lnconvenience and
expense of protracted litigation of these claims, the Parties

reach a full and final settlement as set forth below.

III., TERMS AND CONDITIONS
NOW, THEREFCRE, in consideration of the mutual promises,

covenants, and obligations set forth below, and for good and
valuable consideration as stated herein, the Parties agree as

follows:

P.84
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1. REFKMC agrees to pay to the Jnited States $2,000,000.00
(the "Settlement Amcunt") as follows: RFKMC agrees to make
payment of the Settlement Amount by electronic funds ctransfer
pursuant to written instructions to be provided by the United
States Attorneys Office for the Central District of California.
RFKMC agrees to make this electronic funds transfer no laté€r than
five days from the Effective Date of this Agreement,.

2. REKMC agrees to cooperate fully and in good faith with
the United States ih the administrative, civil or criminal
investigation or prosecution of any other perscn concerning the ”
Covered Conduct by providing.accurate, truthful, and complete
information whenever, wherever, to whomever and in whatever form
the United States reasonably may request. Upon reasonable
notice, RFKMC Qill furnish to the United States all documents and
records in its possession, custedy or control relating to the
Covered Conduct, other than documents that are privileged or
attorney work product, and will make reasonable efforts to
facilitate access to, and encourage the cooperation of, its
directors, officers, and employees for interviews and testimony,
provided however, that notwithstanding any provision of this
Agreement: (1) RFKMC is not required to request cof its present or
former officers, directors, employees or agents that they forego
seeking the advice of an attorney nor that they act centrary to

that advice; (2) RFKMC is not regquired to take any action against
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its officers, directors; employees cr agents for following their
atteorney's advice; and (3) RFKMC is not required to waive any
privilege or claim of work product.

3.  RFKMC has entered into a Corporate Integrity Agreement
with HHS, attached as Exhibit A, which 1s incorporated into this
Agreement by rgference. RPKMC will implement its obligatians
under the Corporate Integrity Agreement as set forth in the
Corporate Integrity Agreement.

q, REKMC releases the United States, HHS, and each of
their agencies, off;cers, agents, employees, and contractors and
their employees and Relator from any and all claims (including
claims for attorneys’ fees, costs and expenses of every kind and
however denominated), causes of action, adjustments, and set-offs
of any kind which RFKMC has asserted, could have asserted, or may
assert in the future arising out of.or pertaining to the Covered
Conduct, including, without limitation, the investigation and
prosecution of the Covered Conduct.

5. Subject to thg exceptions in Paragraph 7 below, in
consideration of the obligations of RFKMC set forth in this
Agreement, and conditioned upon RFKMC's payment in full of che
Settlement Amount, the United States, on behalf of itself, its‘
officers, agents, agencies and departments, and Relator on behélf
of itself and for its successors, attorneys, agents, and assigns,

releases RFKMC, its parent corporation, predecessors,
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subsidiaries, successors, assigns, directors, officers, and
amployees from any ciQil or administracive monetary claim the
United States has or may have under the False Claims Act, 31
U.5.C. §§ 3728-3723; che Civil Monetary Penalties Law, 42 U.S.C,
§ 1320a-7a; the Program Fraud Civil Remedies Act, 231 U.5.C. 5§
3801-3812; or the common law theories of payment by mistake,
unjust enrichment, breach of contract and fraud, for the Covered
Conduct. Except as provided above, the United States expressly
reserves any claims:against ahy other entities and individuals.
6. In consideration of the obligations of RFKMC set forth
in this Agreement and the Corporate Integrity Agreement referred
to in Paragraph 3, and conditicned upon RFKMC's payment in full
of the Settlement Amount, the OIG-HHS agrees to release and
refrain, frem instituting, directing or maintaining, any
administrative action seeking exclusion from Medicare, Medicaid
or other Federal health care programs (as defined in 42 U.5.C. §
1320a-7b(f)) against RFKMC under 42 U.S.C. § 1320a-7a (Civil
Monetary Penalties Law), or 42 U.S.C. $§ 1320a-7(b) (7) (permissive
exclusion for fraud, kickbacks and other prohibited activities),
for the Covered Conduct, except as reserved in thils Paragraph.
The OIG-HHS expressly reserves all rights to comply with any
statutory obligations to exclude RFKMC or others from Medicare?
Medicaid or other federal health care programs under 42 U.S.C. §

1320a-7(a) (mandatory exclusion) based upon the Covered Conduct.
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Notihing in this Paragrzpn precludes the OIG;HHS from taking
action against encitiés or persons, or for conduct and practices,
fo; wnlzcn civil claims have heen reserved in Paragraph 7, below.

7. Notwithstanding any term of this Agreement,
specifically reserved and excluded from the scope and terms of
this Agreement as to any entity or perscn (including RFXMC and
the Relator} are any and all of the following:

(1) Any civil, criminal or administrative claims
or liability arising under Title 26, U.S, Code (Internal Revenue
Code); |

(2) Any criminal liability;

(3) Except as explicitly otherwise stated in this
Agreement, any administrative liability, including mandatory |
exclusion from Federal health care programs;

(4) Any liability to the United States (or its
agencies) for any conduct other than the Covered Conduct;

{5) Any claims or liabilicy based upon such
obligations as are created by this Agreement:;

(6) Any express or implied warranty claims or

other claims for defective or deficient products or services,

including quality of goods and services, provided by RFKMC; and
(7) Any claims based on a failure to deliver

goods or services due.

8. RFKMC waives and will not assert any defenses it may

P.68
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have to any criminal prosecution or administra
relating to the Covered Conduct, whica defense
whole or in part on a contention that, under t
or Excessive Fines Clauses of the Fifth and El
the Constitution, this settlement bars a remed
criminal prosecution or administrative action.
this settlement 1is not punitive in purpose or
this paragraph or any other provision of this
constitutes an agreement by the‘Uniced States
characterization of:che Sectlement Amount for
Internal Revenue Laws, Title 26 of the Unaited

9. RFKMC agrees not to resubmit to any
intermediary or any State payer any previously
related to the Covered Conduct, and agrees not
denials of claims.

10. RFKMC agrees to the following:

{a) Unallowable Cggts Defined:

defined in the Federal Acquisition Regulations
§ 31.205-47 and in Titles XVIII and XIX of the
Act, 42 U.S.C. §§ 1395-1395ggg and 1386-139%¢6v,
requlations and official program directives pr
thereunder) incurred by or on behalf of RFKMC,
former officers, directors, employees, shareho

in connection with the feollowing shall be "una

213 854 2388

. -
] : -

tive actien
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purposes of the
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Medicare carrier or
denied claims

to appeal any such
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Social Security
and the
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llowable costs” on
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Government contracts and under the Medicare Program, Medicaid
Program, TRICARE Program, and Federal Employees Health Benefits
Program (FZHBP):

(1) the matters covered by this Agreement,

{2) the United States' auditsg and civil investigation of the
matters covered by this Agreement, -

(3) RFKMC’'s investigation, defense, and corrective actions
undertaken in response to the United States’ audits and civil
investigation in connection with the matters covered by this
Agreement (includin; atctorneys’ fees),

(4) the negotiation and performance of this Agreement,

(5) the payment REFKMC makes to the United States pursuant to
this Agreement and any payments that RFKMC may make to Relator.
and

(6) the negoriation of, and obligations undertaken pursuant
to the CIA to:

(1) Retain an independent review organization to
perform annual reviews ag described in Section III of the CIA:
and

(ii) prepare and submit reports to the OIG-HHS.

All cost® described or set forth in this Paragraph 10(a) are
hereafter, "unallowable costs". However, nothing in this
paragraph affects the status of costs that are not allowable

based on any other authority applicable to RIKMC.

P.
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(b} Future Treatment of Unallcwable Costs: These

unallowable costs wili be separately determined and accounted for
by RFKMC and REFKMC shall not charge such unallowable costs
directly or indirectly to any contracts with the United States or
any State Medicaid Program, or seek payment for such unallowable
costs through any cost report, cost statement, information:

statement, Or payment request submitted by RFKMC or any of

its subsidiaries to the Medicare, Medicaid, TRICARE, or FEHBP

Programs. ;
(c) Ir ent of Unallow ts Previously Submi r
Payment: RFKMC further agrees that, within 90 days of the

Effective Date of this Agreement, it shall identify to applicable
Medicare and TRICARE fiscal intermediaries, carriers, and/or
centractors, and Medicaid, VA and FEHBP fiscal agents, any
unallowable costs (as defined in this Paragraph) included in
payments previously sought from the United States, or any State
Medicaid Program, including, but not limited to, payments sought
in any cost reports, cost statements, information reports, or
payment requests already submitted by RFKMC or any of its
subsidiaries or affiliates, and will request, and agree, that
such cost reports, cost étatemencs, information reporrts, or
payment requests, even if already settled, be adjusted to account
for the effect of the inclusion of the unallowable costs. RFKMC

agrees that the United States, at a minimum, will be entitled to

P.
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recoup from REKMC any overpayment plus appiicable interest and
penalties as a result.of the inclusion of such unallowable costs
on previously-submitted cost reports, information reports, cost
statements, or requests for payment.

Any payments due after the adjustments have been made shall
te paid to the Unired States pursuant to the direction of ghe
Department of Justice, and/or the affected agencies. The United
States reserves 1its rights to disagree with any calculations
submitted by RFKMC or any of its subsidiaries on the effect of
inclusion of unallowable costs {(as defined in this Paragraph) on
REKMC or any of its subsidiaries' cost reports, cost statements,
or information reports. Nothing in this Agreement shall
constitute a waiver of the rights of the United States to examine
or reexamine the vnallowable costs described in this Paragraph.

11. This Agreement is intended to be for the benefit of the
Parties only, and, except as provided in paragraphs 5 and 12, by
this instrument the Parties do not release any claims against any
other person or entity,

12. RFKMC agrees that it will not seek payment for any of
the health care billings covered by this Agreement from any
health care beneficiaries or their parents or sponsors. REKMC
waives any claimg against these beneficiaries or their parents or
sponsors based upon the claims for payment covered by this

Agreement.
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13. The United States intends to separately file a Notice

of Intervention in the Civil Action, Proposed Settlement Order,

and a Joint Stipulation for Order of a Dismissal of the‘Civil
Action. Upon receipt of the payments described in Paragraph
IIT.1 and III.l5, the United States and Relator shall promptly
sign and file in the Civil Action a Joint Stipulation of =
Dismissal, in the form attached hereto as Exhibit B.

14. By this Agreement, the Relator and Relator’s Counsel
will release and will be deemed to release RFKMC from any claim
tnat the Relator, and/or Relator's.Counsel may have under 31
U.5.C. & 3730(d) to pay Relator’s or Relator’s Counsel attorneys’
fees, expenses and costs.

15. Conditioned on RFKMC's payment in full of the
Setrtlement Amount, Relator shall receive from the United States a
payment amounting to 5$280,000.00. The United States shall pay
Relator this amount within a resasonable time after receipt by the
United States from RFKMC of the Settlement Amount. It is
expressly understood and agreed that the United States in no way
promises or guarantees nor is liable to Relator for the
collection or payment of any funds pursuant to this Agreement or
the payment of any Relator's share payments except as provided
herein for funds actually collected and received by the United

States.

16. Subject to its receipt of the payment described in

P.
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Paragrapn 15 above, Kelator releases and will 2e deemed td have
released and forever dlscharged the United States, its cfficers,
agents, and employees from any liabilicty arising from the filing
of the Complaint as against RFKMC, including any claim pursuant
te 31 U.S.C. § 3730(d) to a share of any settlement proceeds
received from RFKMC, and in full satisfaction and settleme&t of
claims under this Agreement.

17. Each party to this Agreement will bear its own legal
and other costs incyrred in connection with this matter,
including the preparation and performance of this Agreement.

13. RFKMC and Relétor represent that this Agreement is
freely and voluntarily entered into without any degree of duress
or compulsion whatsoever,

19. This Agreement is governed by the laws of the United
States. The Parties agree that the exclusive jurisdiction and
venue for any dispute arising between and among the Parties Qnder
this Agreement will be the United States District Court for the
Central District of California, except that disputes arising
under the Corporate Integrity Agreement (attached as Exhibit A)
shall be rasolved exclusively under the dispute resolution
provisions set forth in the Corporate Integrity Agreement.

20. This Agreement, including Exhibit A, constaitutes the
complete agreement between the Parties. This Agreement may not

oe amended except by written consent of the Farties, except that
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only RFKMC and OIG-Hi{iS must agree 1n writing to modify the
Corporate Integrity Aéreement.

21. All parties consent to the disclosure of this
Agreement, and information about this Agreement, to the public.

22. The undersigned individuals signing this Agreement on
behalf of RFKMC represent and warrant that they are authorized to
execute this Agreement on behalf of RFKMC. The undersigned
United States signatories represent that they are signing this
Agreement in their official capacities and that they are

l

authorized to execute this Agreement.

23. This Agreement may pe executed in counterparts, each of
which constitutes an original and all of which constitute one and
the same agreement.

24. This Agreement is bianding on successors, transferees,

and assigns.
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25. The Effectrive Date of this Agreement is the date it is

signed by the last signatory to the Agreement.

T T TES O ‘RICA

\
DATED: \\\ L2002 BYY
D DONNA C. MAIZEL
Agsistant Unired States Attorney:

DATED: BY: ”
MICHAEL F. HERTZ
JOYCE R. BRANDA .
DIANA J. YOUNTS
Civil Divisioan
U.S. Department of Justice

-/
DATED: (/ 3/ > BY: 7 %ﬂ"’"
7T LEWIS MORRIS

Chief Counsel to the
Inspector General
Qffice cf Inspector General
United Stateg Department of
~ Healrh and Human Services
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25. 7The Effective Date of this Agreement i3 <—hne date it is

signed by the last signatory to thd Agreement.

1

|

i

|

THE UNITED STATES Of AMER

|

|

|

DATED: BY: |

DONNA|C. MAIZEL
hgsistant United States Attorney

|

DATED: /o2 BY: ’
JOYCE R. 3RKANDA
DIANA J. YOUNTS
Civil Division
U.S. partment of Justice
|
DATED: BY: l

LEWIS MORRIS

Chief {ounsel tec the

Ingpector General

Office! of Inspector General

Unicted|States Department of
Heal”h and Human Services

i
|
|
|
|

|
|
|
|
|
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RQBERT T, XENNERY MEDIC2L CEINTIR

caten: |~ /)G — 03

ober:z F. Kennedy Medical
Center

DATED: _ ‘ BY:

DAVID 0. STEWART
Ropes & Gray
1301 K Straet
; Suite 800 East
Washingten D.C., 20005-3333
Counsel for Robert F. Xennedy P
Medical Centaer .

ATQR HEAL UTCO =2 CHNOLOGIES

CATED: BY:

KENNETH I. TRUJILLO
Trujilleo Rodriquez

& Richards, LLC
226 Rittenhouse Square
Philadelphia, PA 13103
Counsel for Ralator
Health Outcomes Technologies
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RORERT F, XONNE_Y MIDICAYL CENTER
DATED: BY:
Robert . Kennedy Medical
Center
: 220 O
DATED: /fé o3 BY: @Wﬂo {W
;[ 7 OAVID O. STEWART .
Reopes & Gray
) 1301 K Street
H Suite 300 East
Washingten D.C. 20005-3333
Ccunsel for Robert F. Kennedy
Medical Center
RE QR_HE OUTCOMES TXCHNOLQOGIES
DATED: BY:

KENNETH I. TRUJILLO
Trujille Redriguez

& Richards, l1C
226 Fitctenhouse Square
Fhil:zdelphia, PA 13103
Counsal for Relator
Health Outcomes Tz2chnologies
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XENNEDY MEDIGAZL GENTER

RORERT

BY:

BY:

Robert F. Kennedy Medical
Center

DAVID O. STEWART

Ropes & Gray

1301 K Street

Suite 800 East

Washington D.C. 20005-~3233 v
Counsel for Robert F. Kennedy
Medical Center

RELATOR HFALTH QUTCOMES TECHNOLOGIES

/' /.? v j>

N
DATED:
DATED:
TN
DATED:
i——

BY:

KENNETH I. TRPJILLO
Trujillo Rodfig
& Richards, c

226 Rittenhouse Square
Philadelphtia, PA 19103
Counsel for Relator

Healch Outcomes Technologies
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